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€imit Court of t|>e limteii 




rVE&DAYi September u 

Present, JOHN MARSHAL, Gbief Justice <tf the United States. 

Mr* Hat observed to the Court, ^t its opening, that he had 
ueitlier argtiment nor evidenee farther to offer to the Jury on 
the indictmeat. - He had examined the opinion of the Pourt^ and 
must leave the case with the Jury. 

The Jury accordingly retired to their chamber, and in a short 
time returned ; when Col. Carrington, their foreman, read the 
Terdict, which was endorsed on the indictment as follows : 

" We^'ofiA^Juri/, sai/, that A arovi Burr is ^ot proved to be 
guilty under this indictment, by any evidence submitted I o us. We, 
therefore find hivL^xi'^ Guiltt/' 

Mx. Burr, Wherever the verdict ot a Jury is incorrect, in 
point of form, or in words^, ii is improper, atid ought not to be 
placed on any record : the Jury have no right to t] avel out of 
the course the law has assigned them. 1 hope the Court will 
direct the verdict to be given in i\iQ usual way. 

Mr^ Han. It certainly, and in fact, is a verdict of acquittal. 
The J uryliave thought proper io state it in certain words ; and 
surely the Court ou^ht to record it in iih^ words they themselves 
have used. There is no precise practice, or form, that ought to 
govern the Jury in making a verdict : it is the verdict of a Jury,' 
and if the Court received it, it must be entered in their own 
worda. 

Mr. Burr. The Jury have no right io retflrn a written ver- 
dict at all : they have no ri^ht to depart from the usual form \ 
the Court ought to** suppress it. The Jury ought to be sent back 
again, and to return with an oral verdict, simply of ^ui/ify or 
not guihtf ; and ii* ih&y^vh^o^e^t&Ari^k^ a.'s'p^ech to the Court, or 
the audience, they l^av^*a iu^ht, ii^' thQ»<lourtw permit them. 

Mr. Martin. They s^y, t{ia^ they, have not evidence biefore 
them to prove that he' i]i{>>^ui%;.^ a^dy therefore, find him not 
guilty. This is exactly fh«^ri^ason \Vhy all Juries return their 
rerdiot, because they^hav^^^;<»^:l^^^iiOt evidence. 1 can see 
BO reasoi^ for a preainbl$^t<$i^^e't)^3dd4ct in this particular case. 
Do the counsel wish to make it appear, that the Jury censure 
ihe decision of the Court, in not giving them irrelevant 
testimony ? 

Mr. fii/rr called for the recital of the common direction given 
to the Jury by the Clerk. [It was read, and ends in the follow- 
ing words: *' if you find him guilty, you are io say so ; if not 
guilty, you are to say so-^-^nd no more."'] — The Jury cannot bo 
indulged : they have defaced a paper belonging to the Court, by 
writing upon it words that they have no right to write. 

Mr. flay. If there is any effect to he obtained by an opposi- • 
tion to the &rnx pf this verdict^ it is ^one : the Jury* without 
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looking at theii^ctictmeiiit, oan answer in these word«> ore tehus. 

Col. Carrington, one of the Jury. It W9» understood as a full 
rerdlct of acquittal. 

Mr. Parker, another of the Jury. If { am sent back, I certain* 
ly shall give the same verdict as is now returned, and in the . 
eame worda. We all know that the verdict waa.not strictly coni< 
aistent with the u^ual form, but as this was more satisfactory to 
us» 80 we have returned it, and I cannot agree to alter it, 

Mr. Burr. I shall insist that the verdict adall be ziven^ in 
such a way as ia prescribed by law> and no otherwise. The JMry 
mmt alter it, to bring H within the forms of law v they may 
write whatever they please uppn any other paperi but let it not 
be made a matter of record. I pray that they te^y have the pri- 
vilege of altering it; or, if not, that the worda may be era3c$d 
from the indictmeiit. 

Mi\ Hatf mentioned a eireumstance in whiobsome worda were 
written en an indictmont in addition to the We verdict. The 
Jury insisted upon their continu^ioe, in opposition to the argu- 
ments of counsel ; and the Court direpted that a general verdict 
should be catered on the record. 

The Court decided that the worda should remain on the in* 
dictnient, and that the. gen^^ral verdict of '^ not guilty,'^ should 
be entered on the record, if the Jury insisted upon their^verdict 
retaining the forsa in whic|i they had inserted it, the Court 
could not reject it. . . 

Proelai^ation was then nPi^de by the Clerks hut Mr. Burr 
observed, that he should not move for hu dichaige until to* 
morrow. , . 

Mr. H^y informc^d the Court that the oounsel for the United 
States, had not determined on the eourse which thi^ should 
pursue-*-whether to proceed to the trial of Aaroi^ Burr on the 
liidictmeot for misdemeanor ; or whether they ahould now move 
the Court to commit him for trial in Kentucky, in which State 
tuk overt act is said to have been committed, (at the mouth of 
Cur^berland. ) li was necessary tQ take time to consult on that 
•ubject. 

Jonathan Dmjion (%^^i\Mk^ ^hpm. ^ I{iUfon«treason conunitted 
on Blaanerhasse.t's i^ififfl n^^sfet^^leidl^ jthi? Grand Jury ; and 

also another for misdem(s;|ivor,i^X% ?F^^*P'^^^)^PP^>'^ ^ 
Court! An affidavit waa«xb^it^4djpiiPr^ that he was not at the 
inland at the time charged lii tl}e*ilidie€ment : a nalkfroHaud was 
e<itered oq the indictflWit[}b/\ti3j^A| andhe was held to bail 
vifith two sureties in iO,Ooa*ddthur§:^^p^ai: from time to. time 
to answer the indictment for misdemeanor if it should be called 
up. • 

WSDliMSjyAY Stftmber 2. 
Mr. Ha^. \ have examined the opinion of the Court, Sir, and 
I am desiroui^of conductingmyself in conformity to it : but Lwish 
to know whether my understanding of it is correct or not. Ac- 
cording to my construction of tha^ opinion^ it ampcunts to thisr-* 
that the evidence of the transactions, on Blannerhassct's islaaid 
does not come up to what is denominated levying war against the 
United States. 1 consider that opinion as settled ; xma, if so^ it 
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16 ncilt necessary to go on with the prosecutions against Blanner- 
basset and Smith, upon th^ iodietmentsas they i^omt stsiud. 1 
shall not encounter the opinion of the Courts nor press upon a 
Jury what the Court says does not amount to levying war. I 
.ahall therefore consider it necessarily my duty to euter a nolle 
froiegui on each indictment for treason^ as it will be improper lor 
them tQ go throiigha trial here and elsewhere, under these cir- 
eumstauceit. I presume an application, for ti^eir being sent to the 
place where they did cominit the overt act will be correct. 

Chief ^usiic€. Undoubtedly the Court intended to decide, in 
that opinion, tfa^t the particular acts proved to have been com- 
Dittted on Blannerhasset^s jsiandj did not amount to the o\ert f 
act of levying war : but the Cqiirt did not intend that the opinion 
ahoald apply to the facts in my nartieular ease : they only wished 
to give siteh a statement of the la^ as to enable the Jury to apply 
the proper facta praven, and it was theo the province of the Jury 
to aay whether the treason had been committed or not. 

Mr. jffay. That being the case. Sir, 1 consider it my duty to 
regulate my conduct in conformity with it. I shall therefore 
move the Court to commit them (Blannerhasset and iSmith) and 
also the person who. now stands before the Coui*t (Burr) in order 
that they should be tried in that place where the crime can be 
established and ^ved on them. I move that Mr. Blannerhas- 
set and Mr. Smith be brought into Court, and that the whole 
evidence may be gone into> as the facts will afiect them all. 
, The Court agreed that they should be brought up« 

Mr, Burr. Before the court make any order upon the subject, 
I beg it to be observed, that it is proper a distinct motion should 
be made arainst each individual : at least, that the motion against 
me may be taken up separately ; for otherwise a confusion must 
iiecessarily be produced ; the testimony against one may be said 
to be testimony against another, and thus one will be charged 
with what may foe called another man's crimes. Again. I wish^ 
also, that there should be a specification of the place to which 
these charges are meant to be applied, that I may have the better 
opportunity of meeting the testimony. 

Mr. Hay. I do not know that I am bound to afford this speci- 
fieation> hut I am willing to do it as far as 1 am able. I have 
not been very minute i nine examtnation of witnesses: but I am 
told that there was imeh an assemblage of xaen at the mouth of the 
Gaoiberland, as, by their numbers and their acts would constitute 
m overt act of levying war. That all along down the river 
Ohio and the Mississippi, their forces, their military array, 
and warlike position were kept up, and that their numbers and 
accoutrements were gradually increasing till the time of their ut- 
ter di8(>crsion. It also appears that Mr, Burr w^as there with them, 
and that he was the very soul of the expedition. It will be the 
province of the Court, after the evidence is examined, to say 
whether he has committed the overt act or not, and whether 
aiichpro<tf shall be produced as to justify their being sent to Ken- 
tucky, if the crime was committed there, oy wherever the crime 
vaa oommitted. I confess. Sir, that 1 make this motion with 
great rehietance : but from the evidence which has come to my 
view, it is a course which my conscience has pointed ou( as a 
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,iF«ry proper one^ and one w&icli I am bound to make^ haviDg^ a 
proper rei^ard to th« opinion of the Court. 

1 under^and^ Sir^ the forn;i of the motion is objected to^ and 
that Mr. Burr thinks he ought not to be blended with the other 
two ; bat certainly there can be no difficulty in separating the 
testimony in auch a way as to distinguish each maii^s act£i, and 
to appropriate them to him solely. The propriety of ejLamining 
the cases at once ib obrious : if the motions are made separate, 
the eridence must have to be three times given, which will ocCa^ 
aion immense delay. It is ^apprehended that it will be attended 
with confusion; but this is not likely ; for however chaotic and 
mixed the testimony will be^ the Court can make the F>*cper ap* 
plication to the several persons^ and fhetrouble and dim culty 
will be less than if there is a separate examination. 1 have cho- 
een this as the most expedient way ; i may, however, be in-is- 
taken. 1 believe that the evidence given respecting onewill bear- 
much about the same on the others, because they were all pror 
Bent ;' all engaged ^t'the same time, and having all the same ob- 
ject in vie\v» Col. Burr was at the mouth of Cumberland where' 
ne w:a8 joined by Blannerhasset and Smith, and they all depart-^ 
ed down towards their destination together. If it be the pleasure 
of the Court to require distinct motions^ I -shall submit. 

Mr. Burr,' There will be no occasion of repeating the evidence 
three times, nor J)erhaps at all ; because, the same evidence after 
the ease is gone through in the motion on one, can be taken 
out, so far as it might apply, to another, and be fippiied by the 
Court. There may be much' of the evidence that might bear 
upon the other gentlemen which mi^ht not at all bear upon Die, 
and vice wrsa, it certainly would be more clear and easy to- 
examine separately. 

Mr. Botts, If 1 understand Mr. Hay aricht, hispropo«itioa 
extends to no less than this : that he should have the whole 
range of the river presented to the Court, to support Jiis prosecu- 
tion, and no less than three persons to be the subject of Uie same 
motion ? Now, Sir^ if there isuo Iaw> no precedent to be found, 
to r^ttlatc the Court, yet it certainly is^the duty of the Court to 
enquire whether the cases are dnalagous ; and, upon investigati- 
on, 1 am confident, that it will appear obvious, thai they do 
nlaterially differ. They differ b«^h upon legal grouiid, and up- 
on the ground of evideticisr. If the case should be brought for- 
ward» m the distinct acts of the individuals, each will know to 
what charges he has to answci* ; but, if they are combined, 1 think- 
the evidence itself will subject Mr. Hay to ridicule, even to the 
acknowledgement of liiniself > because, instead of an overt act oi* 
ti*ea80D, in levying >var, it will be discovered to be a covert net 
of peace. Added to this, it is a fact, that there are separate 
Counsel concerned in the severel cases ; and the examination 
ougbi to assume the same shape as any regular prosecution. 
The unity of the assembla^ has not been rnade to appear ; and a 
number of collateral objects will present themselves. Apply ifig 
this pri^iple, Sir> what would the Court say to the prosecution ? 
" You must charge each one specifically : the cases cannot fee 
united without the consent of all.'* ' 
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^r* Wickham, CoK Burr has been tried for treason agaiUBtr 
the United States, and a Jury have given a verdict oi JNoi GmU^j. 
He is consequeoily entitled to his di&charge, although he has »ot 
yet iuove*d for it. But there are still indictments pending against 
the other gentlemen. The cha|*ge against Aim has been falsified 
by th€> verdict of a Jury ; and he is to be considered as an irao- 
ceni man, . He hasnot complaiued.loudly, to be sure, of the situ- 
ation in which he £nds hiinselrptuced ; but it must be obvious^ 
that hef vrouid not feel himseif in a pleasant situation, when a 
motioa is made to embrace kirn with the other gentlemen. The 
eircumstance of his being found not guilty, yaiies the case im- 
tnenscly. 

Again. There are different counsel employed. There i« 
learned counsel employed for Mr. Smith, who, has not yet ap- 
peared, and who,, lot ought we know, may take a very (jiflcrent 
ground from what we have taken for Col. Burr; Added to 
thi», is the' different citcumstancea of the cases: .the whole 
length of Ohio, and other extent, amounting to fifteen hundred 
miles, is enib^^ced by the prosecutor, as the scene of action ; at 
a part of which, it has been proved, one of the parties was not 
present. If any person is charged with a high crime, such as 
treason, or felony, the prosecutor is always obliged to specify 
iK>me plaeey as well as time, where and when the crime is aL 
leged to hare been committed *, and the -combination of persona 
iJjSerently situated, cannot be admitted. ^ 

Chief Justice. With irespect to any distinction, which is pro- 
duced by a verdict of not guilty; that is a question of law, and 
not of fact, and consequently cannot blend the cases, ^because 
that rerdiet only extended to one of the persons: it is, so lar, 
unimportant, whether the facts are blendea or not,^ because that 
distinction can, at any period of the examination, be discussed^ 
Upon the question of ^ general chaige, I conceive iho law to he, 
Uiat any specifid charge might be made against any individual ; 
or he might be charged genertilly, and if a critne snail be found 
against him within the United States, he may be committed foy 
the examining Judge ; and it is, after.walrds, th^ duty of the dis- 
trict Judge to remove hipi for trial to the place, where it sliall 
appeiar the crime was committed. 

With respcoi to the question pf examining into the three cases 
at once* or distlnctlv, depends upon the analogy of the cases 
themselves ; arid of the applicancy of the testimony to each case. 
It may, in some circumstances be proper, and is sometimes done : 
for instance, the Grand Jury, often find a joint bill ; but 1 do not 
Icnow that more than one has ever l)cen tried under one jindictT 
meat, without their t?wn consent. [ATr. Randolph— nct^er^yi 
"ratlier suppose not.^ \ix every /<jase of examination, the testimony 
must be applied to the person charged^ otherwise he cannot be af- 
fected hy it, let its weight be what it might. It woul^l be^ a wan- 
ton waste of time to repeat the same testimony y aiid,'if 4II the 
persons accused are in Court at the time of its relation, I can sc<; 
no possible disadvantage either one caii sustain, for the /whole 
being fl^one through in relation to the three ; but the Court ^oul4 
iflcur aisad vantage by a repetition of the same evidence. 

Gal. j5;rrr8«id there ceuldbe no Uoubt but that there could not 
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be a j/^int trial without consent of parties. 

Th^ CM^f Justice nientioncd adifficalt^wfaicb he did net kno\<r 
how the Court could get over. Col. Burr was now in custody of 
the marshal, and bound to ausAver an indictment for a misdemeau- 
or.' He did not know how he could foe taken out of that custodj 
and sent to a foreign jurisdiction for trial of another offence. 

Mr. Htiy. \ shall make the motion to the Court, and leave it t<i 
the CfturC to decide 

Chief Justice said he did not know how he could do it. 

Mr. //fl^. I know how to do it. When the Court is called up- 
on to decide^ and the difficulty presents itself, I will f emove it. 1 
do not expect to untie the knot, but I can cut it. 

Mr. Wickhdm contended, that the difficulty should be remov*' 
cd in ih^ first instance. Col. Burr was now in custody. 

Mr. Ha^ observed, that it was obvious the question did not 
occur till the Court was culled upcfti to transmit the accused. 
Then the difScuIfy will present itself, and rat before, 

Mr. Bolts said, the subject presented two questions, one to 
eommit, arid the other to transmit to a foreign Court. * Which wai 
the most regular, in the order of proceedings ? Surely the com- 
mitment. iSup{;rf)8e Col Burr had been in custody, and bound to 
answer in another Court — ^Coqld this Court act upon him till he 
was discharged from his prosecution there .> 

Mr. Wirt, When the motion comes on, we shall be able to 
answer to the geiitleman's observations. 

Chi"/ Justice: The motion is, he being already committed, 
and in custody, to charge him with the crime of an high misde- 
meanour. 

Mr. Hity. It appears to me. Sir, that it is your province to 
commit ; but if ther^e is a removal called for, accoraing to the 
act of Congress, it is the duty of the Strict Judge to transmit 
to any other place, where tlie crime might have been committed, 
upon a motion made to thkt effect. If he should decide that he 
cannot transmit the prisoner, circumstanced as he is, we are 
prepared to argue upon it. 

Mr. Wickham, The process is to arrest Col. Burr, He is 
here in Court. The motionr is made to commit, when he is al- 
jeady committed, and in custo(iy ; and whilst he stands here, 
charged with a crime, he cannot be removed. Suppose he is 
acquitted in the place where he is sent to, is he to be aischarged } 
Ko, Sir : he is to be sent back to Virginia^ to be tried for the 
charge yet remaining. 

As to the district Judge, I do riot know that he has any di- 
tediions tvhatever : it is for this Court to judge : this is the prior 
jurisdiction J the motion is mkde to commit j he is committed j 
and here he stands; amenable 'to the charge. The Court have 
jurisdiction over the offence. It might be nothing to the gov- 
ernment to keep a man here, who has, at their pleasure, been 
detained, month after month ; and forced to travel from the Mis- 
sissippi Territory to this place ; because it was, perhaps, thought 
thejf/^efff place to try 'him. I will not say, that stich a length of 
imprisonment, a journey of twelve hundred miles, or the verdict 
of a Jur7, could be a death to Col. Burr: but I will say that 
it would be death to any gentleman, whom the government 
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mighi choose to prosecute ; for they can find a bill of indictment^ 
upoQ these principles^ against any man. 

Chief Justice. 1 should think that the bill charging with mis- 
demeanor^ ought ^vst to be disposed of, before he is removed 
out of the custody where he now is, into another ctfstody. The 
Court know^ not how to commit else : sii^ce he is already^ in 
eustodi^. 

' Mr. liatf. The application to you. Sir, is to commit. If the 
district Judge should find any diflficulty, upon enquiring into 
the circumstances, it will be removed. 

Chief Justice. The only doubt is, whether this Court is not 
bound to hejir.thc whole case, before a decision is made. Sup- 
pose the motion had been made before the district Judge ; might 
Be not require a decision upoQ the present indictment, before he 
committed? (After examining the law,) the Chi^f Justice 
said, that wheri a person 'was to be transmitted to a foreign 
Court, if the ofl^^nce was bailable, the Court was to take a recog- 
Biz;%nce of bail. Now, can the Court take a recognizance to 
appear in another Court, wheii the party is bound to appear in 
£hia? 

Thia Court is bound to specify the Coyrt to which the accuscdr 
is to be sent, and the district Judge is bound to send him. 

Mr. Blannerhasset and Mr. Sniith were brought into Court 
by the Marshal. 

Mr. Half observed, that the three persons then before the 
.Court, all stood in the same situations, and the same difficulty 
applied to all. He regretted, that the Coiut had nqt expressed 
an opinion, before the prisoners had been sent for. He was not* 
disposed to disturb the opinions of the Courts but would go on 
with the trial for a misilemeanor against Col. Burr. 

The Clerk was about to read the indictment for a misdemean- 
or, when he was interrupted by Col. Burr, who said, he was 
not to be arrained, but might plead by attorney. He said that 
he was not in Court up«n that indictment. He was only in 
Court, beciause he had not moved to be discharged from the first 
indictment. . He hoped that nothing which had passed, would 
prevent a- full consideration of this subject. In this case, he 
wished to set up certain land marks; by which others might 
be guided, who Wjejre to follow ; and he feared there would be 
many. 

Mr. JF'irt enquired as to the effect of the proclamation which 
was made by the Marshal, after the Jury had returned their ver- 
dict. The usual course was, (and the one w^hich had been 
adopted in this case,) for the officer to make proclamation if any 
person " knew of any treasons, felonies, or other misdemean- 
ors committed, or done by the prisoner at the bar, let thena 
rorae forth, and they shall be heard. The prisoner at the bar 
standi upon his deliverance," that is, hjs discharge. 

Mr. i/fly. It was at first' objected that Col. Burr was in ens- 
tody^, and therefore he could not be transmitted to any other 
Court. We are now told that he is not in custony. 

Mr. Botts went into a very lengthy argument, to prove that 
although Col. Burr was corporctf//^ present, he was not kgalli/ 
ia Court. He oroduced a number of precedents from the n^corm 
Vox.. 5." . B ^ 
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of the General Court of this State, as well as of the Federal 
Court, to shew that after .ta indictineiit for a misdemeaaor^ 
the regular process t^as a summons^ and not a capias by which 
the body Qould be arrested. He relied particularly on the 
opinion of Judge treddl pronounced in MundeU*s case ; in which 
he considered the practice of ih^ State Courts, as adopted 
throughout, by the judicial act of Congress, and on the practice- 
in Sinclair's case, which was a prevention under this very act. 
In the latter case, tlie process was a summons. 

The cases referred to, were from the order book. No. 36, page 
73, 79 and 76, 97. Sect. 34 Jud. act. .3 Bl. S80, and in the ap- 
pendix. Caul's Mss. 115, 232, 247, 129, 130. Act 2nd March, 
1793. Order book A. .5-58, 398, 404, 459. Calender's trial. 
Chase's impeachment, page 5, 17^ 35. 2 Hawk. 402, ch. 9, 
sect, 37. 4 Bl. 301, &c. 

Col. Buirr observed, that hisCounsel considered it a question 
of policy > not to mov^for his discharge immediately. In sub- 
mitting to give Ijail as to the misdemeanor in the. first instance, 
it was never his-inienti on to admit the ri^ht to demand it. 

The Chief justice said, that he had determined, in the first' 
instan^re, that bail was demandable, without considering the 
subject fully. He thought the law was clear; but he ^as 
open to conviction. He xiid not think himself precluded from a 
full examination of its propriety. 

Mr. Hai^ said, he was not solicitous as to the result of the mo- 
tion. The question pow was, whether the pi'isoner should 
appear to the indictment for a misdemeanor without bail. 
Whenever a motion should be made to discharge him altogether, 
he slvould object to it, on the ground that treason had been com- 
mitted elsewhere. He relied upon the act of Congress, which 
said, that for any critrte or offtnce against the United States, the. 
prisoner upon an arrest should be committed, or give bail. He 
also relied upon the practice of this Court in the case of Log- 
wood. He had no doubt as to the application of the law of Con- 
gre§s, to ihe practice of the State. Courts in civil cases. His only 
aoubts were, whether it applied to criminal cases., 

Mr.. J^FicMaw considered that the act of Congress, declaring 
that the usual mode of process of the. several states in crimii^al 
cases should be adopted, was conclusive upon thi? question. 
The act of Congress fixes the punishment, but the proceedingat 
are to be according to the laws of the several states. He had 
no objection to state the motives which governed the Counsel of 
Col. Burr, in submitting to bail as to the misdemeanor. Such 
w^s the infatuatipn of the public mipd, that if the Grand Jury 
had not found a true bill as to the treason, it was believed that 
Col. Burr would have been taken with or without process, and 
sent to some other place. He therefore gave bail, as to the mis- 
demeanor, in order that he might be under the protection of 
the Court. 

The Chief Justice said, that when he gave his opinion on the 
question, of entering into an examination of evidence, with a 
view to send the accused to Cumberland, or to some other place ; 
it was predicated on the idea, that he was actually confined by 
tho process of this Court. Th^ precedents of this Court, which 
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have been quoted, seem to settle the prariice very differently 
frosri my ideass of the law of Congress, in relation to criminal 
prosecutions. The question deserves consideration; and if I 
should be of opinion, that 1 am bound by those precedents, thea 
tl^e tbuadation on which I gave my opinion fails. 

Mr //a^ enquired, where would be the propriety of issuing 
a process, to bring a person into Court, who was already be- 
fore itr. 

The Chzi\f Justice said, that if a capias should be determined 
to be the proper process, he should consider the state of the par- 
ty as sufficient, and might direct the Marshal to take him into 
custody : but if a summons should be, considered the regular 
process, he could not make such an order ; and ^venire must be 
awarded. If a venire issues, it will involve a question, whether 
the party is not entitled to a continuance: 

The Court took time to consider, and adjourned till to-i^or- 
row. 



THURSDAY, SeptemherS. 
The Chief Justice delivered the following opinion of the Court, 
on the proper process to be ;en»pIoyed for bringing Aaron 
Burr be lb re the Court to answer the indictment for the mis- 
demeanor. 

The question now before the Court, is, whether bail be de- 
mandable from a person actually in custody, against whoni an in-, 
dictment for a misdemeanor has been found by a Grand Jury. 
As conducing directly to a decision of this point, the question 
has been discussed, whether a summons or a capias would be the 
proper process to bring the accused into answer the indictment, 
if in point of fact he was not before the Court. 

It seems to be the established practice of Virginia, in such 
cases, to issue a summons in the first instance; jand if by any 
act of Congress, the laws of the several States are adopted as the 
rules by which the Courts of the United States are to be governed 
in criminal prosecutions, the question is at an end : for i should 
a^mit the settled practice of the State Courts as the sound c6n- 
struction of the State Law, under which that practice has pre- 
vailed. 

The thirty-fourth section of the judicial act, it is contended^ 
bas made this adoption 

The words of that section are, ^' That the laws of the several 
States, except where the Constitution, Treaties or Statutes of' 
the United States shall otherwise require or provide, shall be 
regarded as rules of decision in trials at common law, in the 
Courts of the United States, in cases where they apply. 

It might certainly be well doubted, whether this section, if 
it should be construed to extend to all the proceedings in a case 
where a reference can be made to the State Laws for a rule of 
decision at the trial, can comprehend a case where, at the trial 
in chief, no such reference can be made. Now in criminal cases, 
ihe laws of the United States constitute the sole rule of the de- 
eision ; and no man can be condemned or prosecuted in the Fe- 
deral Courts on a State Law. The laws of the sevewil states, 
therefore, cannot be regarded as rules of decision in trials fojp 
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bffence^ against the United States. It would, seem to tne toS; 
that the technical term, '* trials at commj^p law," used in the 
section, is not correctly applicable to prosecutions for crimes. I 
have always i conceived tnem to be, in this section, applied to 
civil suits, as contra-distinguished from criminal proseeutibns ^ 
as weir as to suits at common law, as contra-distinguishdd from 
those which come before the Court, sitting as a Court of equity 
or admirafty. 

The provision 6r this section would seem to be iHa{:)plicable 
io original process for another reason. The case is otherwise 
provided for by an act of Congress. The fourteenth section of 
the judicial act, empowers the Courts of the United States, " to 
issue ail writs not specially provided lor by statute, which may 
bo^ necdssary for the exercise of their respective jurisdictions^ 
land agreeable to the principles and usages of law.** 

TJhis section seems to me to give this Court power to devise 
the process for bringing any person before it, who has committed 
an offence of which it has cogniaance, and not to refer it to the 
State Law for that process. The limitation on this power is, 
t^at the process shall be agreeable to the principles and u^ageS 
pf law. By whii^h 1 understand those general priu/rtples and 
those general usages which are to be found, not in the legislative 
acts of any particular State, but in that generally recognized 
jpLiid long established law, which forms the substratum cf the laws 
'of every stjate. 

Upon general ^rinciplesof law, it would seern tome, that in all 
cases where the judgment is to aifect the person, the person 
ought to be held subject to that judgment. Thus in civil ac- 
tions, w^fere the bodj^ may be taken in execution to satisfy the 
judgment, bail may be demanded. If the right of the plaintiff' 
is supported by very strong probability, as in debt upon a spe- 
ciality', bail is demandable without the intervention of a JudgB. 
If there be nt) such elear evidence of the debt, bail is often le- 
quired upon the affidavit of the party. New, reasoning by ana- 
logy, from civil suits to criminal prosecutions, it would seeip 
not unreasonable where there is such evidence as an indictment 
found by a Grand Jury, to use such proeess as will hold the per- 
^n of the acciised within the power of the Court, or furnish se- 
curity, that the person will be brought forward to satisfy the 
judgment of the Court. . 

Yet the courfee of the common law appears originally to have 
been otherwise. It apjjears from Hawkinsy that the practice of 
the English Courts was to i^sue '(Venire facias, in the first instance, 
on an indictment for a ipisdemeanor. This practice^ however, 
is stated by BlaSekstOne, to have been changed. He says, (vol. 
4,jp. 319,) *"* And so in the case of misdemeanors, it is now the 
usual practice fot any Judge-rf the Court of King's Bench, upon 
ccrtificAte of an indictment found, to award a writ of capias im- 
mediately, in order to bring in the defendant." 

It is then the English construction of the common law^ that 
although in the Ini'erior Courts, the venire facias migh^ be the 
usual course, and although it had prevailed, yet, that a Judge pf 
icing's il vnch might issue a capias in the first instance. 
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Tlris aubjecilias always appeared to me to be in a great infea- 
sure governed by the 33d section of the judicjial act. That pec- 
tion provides^ that tor any crime or offence against the United 
States^ the oiiender may^ agreeably to the usual mode of process 
against oifendex*s in that State where he is founds be arrested, and 
imprisooed or bailed, as the case may be. 

This act contemplates an arrest, hot a summons; and this ar- 
rest is to be/ not solely for oHences for which the State laws au- 
thorise an arrest, but, ^Mbr any crime or oltence against the 
United S,tates/* I do not understand the reference to the State 
law respecting the mode of process as overruling the preceding 
general words, and limiting the power of Arrest to cases in which, 
according to the State laws, a person might be arrested, but 
simply as prescribing the mode to be pursued. Wherever, by 
the laws of the United States, an oliender is to be arrested, the 
process of arrest employed in the State shall be pursued ; but an 
arrest is positively' enjoined for any, offence against the United 
States. This construction isconfirmed by the succeeding words. 
The ofTender shall be imprisoned or bailed, as the ease maybe. 
There exists no powef* to direct the offender or to bind him with- 
out bail to appear before the Court : which would certainly have 
been allowed, had the act eontemplated a proceeding in such a 
t^ase which should leave the person at large \vithbut security. 
But he is absolutely to be imprisoned or bailed as the case may be. 

in a subsequent part of the same section, it is enacted, ** that 
tlpon all arrests in criminal cases, bail sh&ll be admitted, except 
whexe the "punishment may be death/' 

There is no provision for leaving Ihe person at large without 
bail ; and I have ever constrlifed tjiis section to impose it as a duty 
on. the magistrate who proceeds against any offender against the 
United States, to commit or bail him. 1 perceive, in the law^' 
no other course to be pursued. 

This section, it is true> does hot respect the process upon an 
indictment. But the law w^uld be inconsistent with itself, if it 
required a magistrate to arrest for any ofience against the United 
States j if it commanded him, on every arrest, to fcommit or to 
bail, and yet refused a capias, and permitted the same offender 
to go at large^so soon as an indictment was found against him. 
This section, therefore, appears to me to be entitled to great ih- 
fluence in deteriiiining the Court oii the mode of exercising the 
power given by the fourteenth section in relation to process. . 

On the impeachment which has been mentioned, this point was 
particularly committed to Mr. Lee ; 'and the law upon it was 
fully demonstrated by him. . - 

The only diliiculty 1 ever felt on this questibn was, produced 
by the former decisions of Judge Iredell. If the State practice 
on this subject had been adopted, I should have held myself bound 
by that adoption. But 1 do not consider the State practice as 
adopted. Mundeirs case was a civil suit,^nd the decision was, 
that the State rule respecting bail, in civil actions, must prevail. 
Siuclair's case was, indeed, a case similar to thiiS, and in Sin- 
clair's case a venire facias was issued. But I am informed by the 
Clerk, that tJijis was his act, at the instance of the Attorney — 
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not the act of the Court. The point was not brought feeforo the 
Court. 

In Callender's case, a capia.^, or, what is the same thing, a 
bench warraot was is^ed, Thitt Has the act of the (ioiirt ; but, 
not havi:;g been aa act on arguiuetit, or with a view of the whole 
law of the case, and of Ibriner decisions, 1 sliould not have con- 
sidered it as overruling those decisions, if such existed. But 
there has been no decision expressly adopting the State pracice ; 
and the decision in Callender's case, appears to me to be correct. 
1 thint the capias the more proper process. It is conformable 
to the practice ol' Erjgiaud at the time of our revolution, and is, 
1 think, in contbrniitj with the spirit of the thirtj-third section 
iif the judici.tl act. I shall, theretbre, adopt it. 

To issue the capiat to take into custody a person actually in 
custody, would he an idle ceremony. In such a case, the order 
of the Court very properly supplies the place of a capias. The 
only difJerence between proceeding by capias, and »y order, 
which 1 can perceive, would be produced Dy making the writ 
returnable to tJie next term. 

As soon as this opinion was delivered, Mr. //oi/ observed that 
he would then proceed to the trial of the indictment for the mis- 
demeanor. 

Ckii^f Justice. The issue must be made up, I suppose. 
Mr. Burr. A letter has been demanded from the President of 
the United States, which has been often proniiaed, but never 
produced . I wish to know if that letter is in Court, and whether 
it cannot be put into the hands of the clerk. 

Mr. //lu. I believe that it is not in my possession, for I h;tve 
not been able to lind it among my papers alter a minute search. 
It is possible that it may be among them. Perhaps it may not be 
necessary to produce it, as there is a copy of it, which is rea- 
dy to be verified by the oath of more than one person. 

Mr, Burr. 1 camiot admit a copy. It is certainly strange, 
that alter the President's promise, ihis letter is not here. 

Mr. Martin. It is within my knowledge, that Mr. Rodney has 
been to the City of Washington since the application was made 
for this paper. 

Mr. Hat/. 1 have made a minute search among the large bun- 
dles of papers, which Mr, Rodney has transmitted to mc, but I 
have not yet ibund it. General Wilkinson has a copy of the let- 
ter verified on oath. 

~' ~ Justice Unless a loss of the original be proved, a copy 
be admitted. 

iurr then observed, that he should now call the atfcntion 
ourt to the subject of bail, as the opinion juat delivered 
ourt demands bail ; that since bail was demanded of him^ 
'mer occasion, circlimfitances had considerably varied, 
e had occurred which ought to mitigate the amount of 
at it was useless for him to mention those circumstan- 
^hey were well known, and it would consequently be un- 
I that he, was jiot as able to give as much bail ; that it 
Iso be recollected, that tlic prosecution for treason had 
ind that, under such circumstances he conceived that half 
which was demanded on a former occasion, was suffici- 
he present. 



v^ 



\ 



» 



P5 ) 

Mr. BoMs i*epeated Uie same idea. He abserved, that in this 
country the state ^t* a in ari^8 property was a criterion for the 
amount of bail ; and that it could not be expected that a man of 
no property should give high bail. Col. Burr's circumstances 
were well known. 

Mr. Hat/ differed in one respect from the opposite counsel. 
Col. Burr had certainly been act|uittcd on the charge of treason ; 
but it was not after a full exhibition of the evidence. A small 
portion indeed had been produced : but the greatest part of the 
most interesting evidence had been excluded. It Was proper 
that the charge for treason should be fuHj investigated somer 
where ; cither in Kentucky^ Tennessee, or the Mississippi Ter- 
ritory ; and that Burr*s person should be kept sale, until he him- 
self could have an opportunity of moving for his commitment, 
which he should certainly do, as soon as the trial ibr the misde- 
meanor would permit him. ' 

Mr. Wickham hoped thai bail would not be taken in reference 
to a future motion. Col. Burr has been tried, and acquitted. 
And what has been proved with respect to the misdemeanor? 
Nothing, that was done in the state of Virginia. 

Mr. Botts hoped when this motion was made, that the Court 
would see in it an attempt most alarming ; and they would con- 
sider it as a germ, which, ii^ not crushed in time, would hereaf- 
ter g-row up to the extreme danger of the rights and liberties of 
American citizens. It was best, however, to say at this time as 
little about it as possible. The government had selected a par- 
ticular place for Col. Burr's trial ; and from the success of that* 
prosecution, tht Court will easily argue the fate of those which 
might come after. As to the motion which v/as menaced by 
Mi\ Hay, it would not be forgotten that inquests had been alrea- 
dy held on these acts in Kentucky and Tennessee. 

The Chief Justice observed, that in detnanding bail on the pre- 
sent occasion, he would not make any reference to any charge 
which may be made hereafler — that, on the former occasion, he 
had not taken into view the charge of treason, nor ought he to. 
Jo it on the present occasion ; that he thought, and does still 
think, that his former bail was a very high sum ; for to bail a man 
in a sum six times higher than the fine to which the punishment 
of that foffence CO «/cf subject him, was certainly a high sum, 
particularly in a country whoise Constitution forbids the exaction 
of excessive bail ; ,but that he was disposed on that occasion to 
require as high a bail as he oould reconcile with his ideas of pro- 
priety. Circumstances however had varied since that occasion. 
Debts of a civil nature had come against the accused, which 
rould necessarily increase the difficulty of his giving bail. Un- 
der all these considerations, he should be content with the sum of 
fve thousand dollars. 

Mr. ^#^rif suggested, whether the taking of bail would not 
entangle the prosecution in their motion for commitment; and 
whether this motion could not be heard before the present mea- 
sure was adopted Would not this^recogni'/ance impede the mo- 
i\on for commitment ? ' 

Mr. Burr. I hope that the Court will not proceed by antici- 
pation^ upon a motion, not yet made. * 
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Chief Justice. The moHon for sending to another district for. 
trial, might be heard irnmediately, if there was not an indict: 
ment for misdemeanor" now pending before this Court. But, the 
Court has already declared, that this indictment holds his per-i 
son here, by law, until it shall be disposed of by course of law ; 
he is here ready to abide the judgement of this Court j and it is 
out of the power of the Court to send him ady where else fortri- 
alj^ for any other offence, whilst he is held under recognizance to 
meet this indictment. The gentlemen can bring on the motion 
for removal when they please, by getting rid of the misdemean^ 
our, but not without. 

Mr. Wirt: I should suppose that the removal itself would ex- 
onerate him from his recognizance, because he would be in eus- 
tody. 

Chief Justice. I cannot conceive its operation : the Court 
wishes not to commit itself by expressing its opinion. \ cannot 
imagine how, being in actual confinement, and in legal custody, 
this Court can have power to discharge it. It isTcpown that tne 
Court has not the right to transmit him to any other place. 

Mr. TFirt. I must beg pardon of the Court for speaking so of- 
ten ; but, as in a recognizance for misdemeanor, or trespass, &€. 
bail is given to a small amount, proportioned to the crime, and 
the party is permitted to go at large till trial : but shall the 
party be permitted so to go at large, where there is a case of- 
murder, treason, or felony, yet pending upon that person, under 
the small bond of five thousand dollars ? I can see it in no other 
view. Sir, than exoneration, because a person guilty of a crime of 
magnitude, will be influenced to escape in such a situation. 

Chief Justice. Those who prosecute, are not bound to prose- 
cute for a small oflfence,if they have one of greater magnitude in 
View. They can set it aside, if they please, and proceed with the 
motion to commit sor a larger crime. 

Mr. Wirt, I should be glad, .if the Court would not make up 
its mind too soon. Suppose a prisoner not to be discharged from 
his recognizance here, in the charge for misdemeanor. He 
goes intd another district, and commitf? some heinious crime j 
(such as murder, &c.) it being kiioWii, thai he is held to appear 
here, in a small sum for misdemeanor, would the Judge not 
consider himself bound to hold him in confinement, merely be- 
cause of his recognizance here ? Is the recognizance here to 
exonerate him from a responsibility for a large crime ? This, Sir, 
is a question of importance. • 

Mr. Burr. Let the gentleman state a case, where there is 
but a single act charged ; supposing it to be levying war, or 
whatever. The government having selected their very spot and 
time, as well as the crime, makes the essence of the charge. How- 
can two indictments grow out of this single act ? In England 
there was but one example of it ; and there the Court toM the at- 
torney to suppress the indictment, and it was discharged. Am 
I to be. pursued. Sir, from place to place > The district where 
a crime is stated to be committed, can take measures, through 
their ihinisters of justice. If the gentleman docs not choose to 
proceed with his charge, he oiight to enter a nolle prosequie on the 
present <?ase. 
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Mr. itarHn. There is no analogy ih the two Ga8e8. If 4 maa 
has tvFo cbarj^es gainst him, undo ubtediy^. that of the |;reatest 
magnitude wiii hold him until it is di^harged iii due course of 
Uw. The present question however, is, whether he shall be 
sent away, before the present indictment is disposed of, either 
hy nolle j>rosegus, or by trial. He now stands indicted of a crime. 

Chief justice, /f he case put, is inapplicable to this, because 
there is no doubt but that if a man was to commit murder or 
treason, that this prosecution could not prevent, his beingap- 
prehend^d, aad tried^ where ducfa a crime was committed. The , 
whole difficulty of the case is this : the Cpurt which abre%,dy has 
the co^m^ance of th^ charge is called upon, during ^ the opera- 
tion of that charge, to remove the prisoner to anoti^er state for 
trial, to answer for a crime, said to have been eomnutted in 
that State, _ ^ ) "^ . , 

Mr. Ha%^. I will not pretend (at present) to say where it can 
be tried ; but I consider that the first question is, whether thero 
can be a removal at all or not ? 1 wish. Sir, to make a motion to 
commit the person of fhe accused to priRon;, in order to his being 
tried where the crime was committed. Here are many wit- 
nesses who have been waiting for along time : I want to dismifu 
them as soon as possible. Kow, suppose 1 make this motion, and 
the Court is of opinion that the prisoner ought to be comi^t«> 
ted in order to be transmitted to another district, then, and not 
iHl then, the di|ficulty would occur, as to the execution of the mb- 
tioQ, . when the Court shall hear the grounds of our motion* We 
can then enter an exo»^ro/i^m upon the r^coeni2ance> and he can 
.be transmitted for trial, if the Court should see occasion ; but, 
before that, I w^nt the Court to understand the true ground of the 
motion. 

Mr. JFtckham, The Court have already ^etermin^d upon the 
motion of Mr. H^y without going into the testimony: for he 
makes his motion In the present state, of the case. He may cpn^ 
ftider himself entitled to make amotion whenever he pleases. Let 
him do it, and we will endeavor to be ready to meet, theni; but 
let him first be prepared to remove dlflSculties out of the way. 

Mr. Bolts, The gentleman'isf proposition is nothing less than 
bargaining with the. Cpurt; if the Court aresatisfied that Col. 
Burr ougnt to be comnriitted, then he will put it in the power of 
the Court to commit him I So that unless your honor enters into 
ao engagement with Mr. ffay upon certain prppositions to be 
made" oy him, nothing is to be said I The question now is, whe- 
ther you shall have po\ver to grant ? '^Thcjy will e^iconerate if the 
Court would only commit.^^ Now, Sir, who brought on this diffi- 
culty ? . Not the Court, nbr us, but the counsel tor the prosecu- 
tion. Now was this m^^tion a meritorfoud one ? Was^t a necessa- 
ry one ^ The prosecutor has both the questions— one at his dis- 
posal, the other at the pleasure of the CAurt. He well might have 
said that it W4S importani,,siiice oneiria} for ti^ason has already 
passed, aiid another pending ; and besides .that, an indictment 
for misdemeanour in tliis Court, ypt untried. Sir, I will present 
you with a more comprehensive view of the evil : it if certainly, 
as has been stated, without example, for a prosecutor to make 
out of one act two ofienceSj, of an immensely diflerent nature. It 
Vot ,3. C 
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unwillingness at present^ to decide upon the suggestions madi) 
He wished not to div^est himself of, or shrink irora any act fj 
duty ; but he should not be disposed to bnter into the questio^ 
until it was ascertained, whether it was intended that the tris 
for misdemeanour was to go on. On that ground he shout 
reserve any determination upon previous propositions. 

Mr. Burr then observed, that he had lately discovered that 
letter of General Wilkinson's of 12th of November, was mati 
rial to his defence. He had made an affidavit to ihat eiTect. 

Mr. Hay observed, that he had that letter ; but l\e would bfi 
leave t^o ^tate, that in General Wilklnson^s letters/ there was 
great deal of matter which ought not to be made public : amor, 
the rest, several strictures upon certain characters in the West 
em country ; which were freely imparted to the government, ii 
the strictest eonfidenee. Would it not be better, to tiiist th 
Court with the seleotion of such parts^ as it might deem neces 
sary, to the defence of the accused ? 

Mr. Martin. Are we to havie a secret tribunal ? Let the ai 
gument be in writing. 

Mr. Hay then proposed, to submit those letters to the inspec 
tiop of either Mr. Randol]^, or Mr. Botts, or Mr! Wickham 
the man so selected, to pledge himself upon honour, not to dj 
rulge the confidential contents. If there was any diQerenee c 
opinion, as to what were confidential passages, the Court were t 
decide. i 

Mr. Burr's Counsel objected to inspecting anything, whi^ 
was not also submitted to their client ; as they acted only s 
Counsel.- 

The subject was waved for the present, on Mr. Burr's suj 
gesting, that the opposite Counsel might perhaps, come to som 
understanding on this point, durii% the recess of the Court. 

Chief Justice determined, that he would proceed upon th 
trial of the indictment for a misdemeanour, to-morrow, if Co 
JBurr sliduld be ready. * 

Col. Burr was declared by the Court, to be discharged froi 
the indictment for treason i and the following order was ei 

'' Ordered, that ^aron Burr, against whom an indictment wi 
lately depending in this Court for treason, and upon which tl: 
J^ry> on Tuesday last, brought in a verdict of JVb* Guilty, t 
acquitted and dil^charjged of the said offence, and go therec 
wiihout delay. And it is ordered, that the said Aaron Buri 
enter into a reeognitfance himself, in the sum of five thpusan 
dollars ; and give t Wo or more sureties, in the sum of ^y^ thoi 
$and dollars for the said Burr's appearance, before this Court t< 
morrow ; then and there to answer an indictment against hin 
for misdemeanobr. Whereupon the said Aaron Burr, acknoi^ 
ledged himself to be indebted to the Vnited States, in the sum < 
five thousand dollars, of his lands and tenements, goods an 
chattels io be levied, and to the 'United States rendered. Y< 
up6n this condition, that if the said Aaron Burr, shall make h 
personal appearance before this Court to-morrow, at tweh 
o'clock ; then and there, to answer the said indictment for xni 
demeanour J and shall not depart thence, without leave of ti 
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aaid Courts or until discharged by due course of law ; then thiir 
recoeaizaace to be void/' 

{Jvilliam Langb^omssiad Jonathan Dayton were his.securitiea.] 

The Chiff Justice observed, that the Court was willing to hear 
the argument, on the motion for rempvaU, if the case of misde- 
meanour did not come on. The prisoner would, therefore, be 
remanded to custody under the civil process, by which he waa 
confinedi and be consequently brought up by habefis corpus to 
this Court, 

Gceneral Jonathan Dayton appeared in Court ; i^nd Mf. fFick- 
ham observed, that if it was the pleasure of the prosecution ta 
proceed upoa the indictment for tre^sop, found against General 
Dayton ; some steps would be necessary, preparatory to a trial. 

Mr. Hay BSiid, that after the decision oi the Court, upon the 
doctrine of treason> he did not see the propriety of incurring the 
expense and trouble of a trial ; espeeially a» he did not know of 
any act charged against him, which would amount to treason, 
under that decision. He, therefore, thought it the nio^t correct 
course to enter a nolle froscque as to th^^ indictment ; wh^ch was 
accordingly done. 

Mr. frickkam then, as Attorney for General I>aytoti» ple^aded 
not ffutUy, to the indictmei^t for a misdemeanour ^ and recogm* 
sance was entered into, for his abearance in, 0QiMrt fr^m day to 

FRIDAY, iSepiember 4th. 
Col. Burr renewed the suli^ect,. of tjie two letter^ Brom Gene- 
ral Wili^inson, to the President of the United States ; one of the 
2lst of October, 1800 ; and the other of the l^ih of NoYember, 
of the sani^ year ; for the production of which, a writ ofsuhpc^na 
daces tecum had been awardetd. He said tliat.he, had a right to 
process of contempt ; but as this mode of proceeding would bi^ 
y^ry unpleasant^ and necess^ily produce delay., it might per* 
haps be avoided, by obtaining a copy of that4)Jf the ^^st cf Octo- 
ber ; which was said to have beea lost or mislaid, if such copy 
could be satisfactorily authenticated. With respect to the let- 
ter of .the llSth of November, which was stated to contain certain 
confidential communications from General Wilkinson to the Pre- 
sident ; and whicli the Attorney for the United States, Jiad' 
expressed a willingness to produce, with the exception of those 

5 arts which were said to pe confidential, he was net at present 
isposed to accede to the proposition. He had, reason to believe 
that the whole letter had been shewn without disguise to others, 
and had been used against him. 

Mr. Hay said that he could assure the accused, that the letter 
had never , been seen by any human being to his knowledge, ex- 
cept the person to whom it was addressed, the counsel for the 
United States, the Chief Justice and some of Col. Purr's coun- 
sel, to whom it was confidently communicated with a view to 
ascertain whether an arrangement could not be^ made for its pro- 
duction with the exception of those parts, which in his judgment 
ought not to 1^.< disclosed. 

Col. Burr said that he would be more explicit. He would ask 
whether the letter or a copy had not been prod^iced to the Qr^jid 
Jury, 
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lie fiihetioitnnes ihsd ought to be withheld when considered by us 
important, ■ If w« have a right to summon the President oi the 
United States to produce this letter^ (aH was ruled) we have cer- 
tainly the Same = right to demand it from the attorney, in whose 
h^hds the President deposited it. It was suggested that this 
letter mi^ht be of a verj delicate and confidential nature: and 
t>ei*haps developing names and connections, which ought iiot to 
DC exposed, because, it was not meant to be made public. If ^e 
examine this argument, we shall see, that it is such a one, as 
in our country, at least, ought to be abandoned. Here is a high 
military officer, in troublesome times, makes a Communicatioa 
to the govfernment *y but, why should that government be fearful 
to disclose that communication, When the storm is over ? A re 
not the energies of the governraeht sufficient to suppress , any 
evil designs, which a faction can raise > But suppose a number 
of characters should have been maligned> and denounced one by 
one, as they should fall in the way of the officer j ought they not 
to have the oppoHnnity of pioving their itinoctnce, aiad not be 
locked up in executive knowledge ? How should the executive 
know, the justness or f^d^lsity of the charge? If it is a just accu- 
iTation, the characters ought to be avowed :' if unjust, the men 
oueht to know their enemies. It would be an act of injustice 
and impropriety in the President himself^ to shield the accuser^ 
and condemn the accused without a hearing ! 

But, Sir-, take our case in another view : the rule of law is, 
that no man shall be condemned, without being allowed to pro- 
duce the best evidence, which the nature of the case will admit of : 
even, if it be from the coffers of the government. 1 remember 
the time> when I abhorred the ideaoi state secrets, under ano- 
ther administration : it is equally abhorred now, in ^yery as- 
pect which 1 caii view it. He moved the subpoena duces tecum, 

Mr. Hai/, I have nothing to say ; but I do wonder ^t the mis- 
application of things by Mr. Bptts. 

Mr. Burr, The right of aii accused person to cl^im evidence 
cannot be denied, nor abandoned. The client of ^he prosecutor 
is the people of the United S^tates in this case, and with them 
there ou^ht not to be any such thing as state secrets, Butj at all 
events, if we put it upon that grounds « and it is right to withhold 
anything, it mu^be limited to that species of secrets, which 
regardii the public ^ood ; and jiot to make a secret of individual 
denunciations. If a man has made secret denunciations of in- 
dividual characters, th^ public ought to know who that man is^ 
«,tid by vrhat meani^ he has soaeted. - 

^ Mr. Hay. The Court certainly cannot misunderstand our mo- 
tive, although the gentlemen all seem to do it. It cannot be be- 
lieved, that 1 have the smallest desire to withhold any thing that 
would serve thcf accused. It seems to be taken for granted, that 
jny wish to withhold it, is from «i desire expressed by General 
Wilkinson. It is not. I am not satisfied, from the observations 
which 1 have heard made bjr the accused, that this application is 
;madefor the sake of any evidence which could serve himself : 
if it were, I shbuld have no objection to af&rd him all the op- 
portunity of every force of evidence in my power, consistent 
with my duty -, but 1 Want him to ask no more than will be set- 
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rice&ble to his case. Sir^ it Cannot be right that he shall have 
liberty to have access to a letter, merely ror the purpose of ma- 
king it public, to betray the conddenCe of man to man, or, if he 
pleases, of an officer to the gof ernment, respecting private cha- 
racters, hy which private controversies would be produced. I' 
could wish the Court to look at the letter, and say whether it 
does not contain such things as ought not to be exhibited to pub- 
lic view. 

Sir, we can very easily suppose a state of things, when every ' 
man ought t6 be looked upon with caution. He may live in a 
part of the country where he may be suspected, from his situa* 
tion, of mal-deeds, when he is not, in truth, guilty of any. jHe 
may discover that the public functionaries in that part are taint- 
ed, and the public welfare requires of him to disclose to the exe- 
cutive, something about certain persons, whilst the daii^age 
meant to be fabricated, is yet undone. Now, Sir, ought such a 
communication to be made public? Suppose one or two per- 
sons mentioned in this letter should be of that description ; can 
it be believed tbat Mr. Burr's defence requires the exposure of 
their names ? Can the Court encourage any measures that shall 
make a difference between General Wilkinson and thoise persons, 
when his obfect was merely the public good ? I never will be 
instrumental in putting^ into his hands any information which 
cannot be used for his defen<3e, to the injury, of others. I do 
not say that he will use it so : he may be above such a pitiful 
act, but I am rather surpriscii at his anxiety to obtain such in- 
formation. Suppose that other persons should fall in conse- 
quence of any denunciation by General Wilkinson ; what would 
it be to Col. Burr ? Would this be a circumstance that would 
be of service to his case } He may say that it would impeach 
Genera] Wilkinson^s character: but it cannot doit, as to his 
evidence at least ; then why should he be the friend of , those 
who were denounced.*' (if any) He may have all the advantages 
that brfongs tohis defence, without, as well as with it ; in short, 
it is not his business: he may have all those parts of the letter 
for his assistance, if he can find any, which relate to his defence.-, 
of this, I wish the Court to judge : but when the Cburt examine 
it, they will find that there is not a single syllable that can be- 
long to it. In short^^the passages in the letter, which it would 
be improper to expo|p, are only opinions of the writer, respect- 
iag certain persons ^^nt New Orleans, &c. which opinions, may 
have been since chariffed ; and, indeed, with respect to one of 
th&m, 1 know it has changed. 

It was said the other day, that there was in my possession an 
affidavit of Jacob Albright, and the gentleman declaimed, be- 
cause I would not produce it. Rather however, than subject 
Albright to inconvenience 1 did produce it : but what use was 
made of it.? None at all. And, notwithstanding all the cla- 
mour, this would be the same as to the defence oi the prisoner. 
There is not one single word from the beginning to the end of 
this letter, that can go towards his favor, I cannot say, hovtr* 
ever, that the gentleman^s ingenuity can do, since. J know it to 
be very great. Mr. Wickham might look at the letter if he 
Vol. 3, 5 
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pleases^ and if he can say there is any thing imporiani to the 
case, I wiUlet itbe seen. 

Mr, ff^ickham, 1 caianot do that : I only act here a» the 
counsel for Col. Burr^ and can receive no secrets which shall &ot 
be subject to his inspection. 

Mr, Hay, There are two passages in/the letter, which I can- 
not allow to be seen, except extorted by the Court, Inneed, I 
do not know that any thing could extort it from me, under auy 
circumstances whatever. All that can be done, is, that I may . 
be committed to prison ; and that I would submit to, rather than 
betjay a sacied trust. • 

Ml*. Burr. We maybe of different judgments, as to the appli- 
cability of a piece of evidence. 1 know of no other way to ob- 
tain it, than by reference to the Court. 

Mr. iVickham, After this defiance from the counsel on the 
other^side, it only remains for us to refer to the Court to know 
whether or not, they shall direct the paper to be produced. 
Mr Hay has been pleased to suggest that he is influenced alone 
by his own judgment, as to |ihe disposal of the letter. 

Mr. /iiry. 1 only said that the oojection did not originate in 
General Wilkinson, or the President, In one of the letters from 
the Presidej^itj he expressly empowers me to hold back any part 
of any communication which I may suppose it would-be impro- 

rer to produce. By virtue of that power and my own judgment, 
withhold this letter, or so much of it as has been expressed. . 

Mr, Burr. The President of the United States is no more j 
privileged than .Mr. Hay ; for, if he was to be brought into this 
Court, any documentis which he possessed^ or any evidence 
\yhich he could give, could only be withheld upon the principle 
of public good. 

Mr. JVickJiam. The subpwna duces tecum has been regularly award- 
ed to the President, who has empowered Mr. Hay to deliver that 
letter whenever the Court shall direct it ; upon the discretion of. 
the President, it has been transmitted to Mr. Hay for that pur- 
pose. There is an ofRceFin England denominated the keeper of 
the king's conscience; but I have never heard that Mr. Hay J 
was keeper of the conscience of the President : if he was so, it ; 
v/ould be an office of delicacy indeed ; but motive^ of delicacy^ * 
it h,^ been long ago settled, are not sufKpient to suppress evi- 
dence which njiay be deemed essential to a case, for tjie purposes . 
of justice. We all know the history of the DuchespT Kings- j 
ton^s case, A. D* 1776 ; in which evidence of a most delicate \ 
nature was enforced ; and which related to subjects, which the ^ 
parties had solemnly promised to conceal. But Courts of Justice 
kiow none of these particular rules of delicacy ; all men in all 
stations, must yield to the settled rules of justice. If the Presi- 
dent of the United States were, himself to come forward,? and 
under the sanction of an oath, to declare that the public good 
required that the letter should be withheld; becanse its expo- 
sure would bear upon the dearest interests of the country, it 
certainly would deserve notice. But Mr^ Hay does not eve». 
say, that it can have any public operation. 

Sir, let us suppose that all this letter is composed of calumny, 
{I do not know that it is, but^) would it not weaken, very much 
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^aktnthe testirnony of General Wilkinson? Surely it wou 

V ^^^ Spod. SLrgument indeed for us. Again : Suppose it 

^ ™ ^^ sla.rxder, \rouId not an evidence of calumny in t 

tw^! • ^ ^''^ operatitre efibct in the decision ? I do not km 

Wit 18, bat; -tHis may be the fact: and it is esBcntial for us, ti 

uothing of -this kind should tend to enhance the charge, 

fl*vc a bearixig -on the oase of our client. Mr. Hay suppoi 

that Genera.1 VVilk-inson acted with candour and patriotism, 

se?iding tills letter ; and it seems that he thinks so from t 

eulogies he ha-s spent on General Wilkinson. It may be so ; I 

J of this Mre ^^'ji.nt to be acquainted, by access to the documt 

which we coKisider mateiial t,o our defence, and which it is c 

right to ha.ve. 

As to the reference taAlbright^s affidavit, we wanted it 

order to prove M^bat we have fully assertained : that his par 

testlmoiiy sttid his affidavit, is noton]y a prevarication but a < 

rect coiitra.<liction ; and, being under the impression that 

irould \>o so, Mre called for the affidavit and evidence taken 

the Clerk., a.t the first examination. Supposing this contrad 

tion to he so palpable, we made no use of the affidavit. }] 

doe^ that destroy our right to examine it ? We know not wl 

use we might wish to make of i^;. This is, however, broug 

«ta a. pretext./ 

Sir, there is but one ground upon which the letter can be wii 

held \ aud that is, that it contains such State secrets as that t 

public good would be cooipromitted hy its exposure. We w 

remenioer that some time ago it was said that a government 

this country, ought to jiave no State secrets: to this I did i 

agree^ nor will 1 now advocate the doctrine. If General W 

k.insoa has acted right, no man will blame him for what he h 

clone ; but-. i£ he has acted wrong, no man ought to shelter hi 

Mr. Hay. I am/directed by the President, in his letter, » 

to diselose any parts of this letter which are not connected wi 

the purposes of public justice, and tl^refore J am determin 

in no event to do it. 

^hi^ Ju$iice. . The writ of suhpcena duces tecum, is, somctim 
a^warded upon motion, hut it is more frequently a matter of coui 
upon the suggestion of the party. Any argument as to the m 
priety of c3Ting for the paper, for the production of which 
'was awarded is reserved for the return. The writ must iss 
agreeable to the motion. 

The writ was accordingly awarded (returnable immediate], 
commanding .George Hay Esq. to produce the fetter from Gen 
ral Wilkinson to the President, dated 12th ISovember, 18C 
To which Mr. Hay mad^ the following returp \ after some fj 
ther eonversatioii ou the subject. 

'* I hereby acknowledge service of tiie above Subpoena, ai 
herewith return a correct and true copy of the letter mention' 
in the same j^ dated 1 2th November 1806 ; excepting such pai 
thereof as are, in my opinion, not material for the purposes 
jusi^ce, f)^r the defence of the accused, or pertinent to the iss 
now about to be joined : the parts exceptecf, being confidential 
communicated to the P/esident, anr he ha\in^ devolved on j 
the exercise of that disci'^tion which constitutionally belongs 
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liimflelf. The accuracy of this opinion, I am willing to refer to 
the judgment ol* the Court, by submitting the origioal letter to 
. its inspection. I further certify, in order to shew more clearly, 
the irrelevaticy of the parts excepted, to atjy defence whiph can 
be set up in the present case, that those parts coataia a communi- 
cation of the opinion of the writer concerning certain persons.; 
fi^out which opinion, or the fact of his having communicated it 
to the writer, ii a witness before the Court, could not legally, as I 
conceive, be interrogated and about which no evidence could 
legally be received from other persons. George Ha\f'\ 

The Chief Jfuiiict enquired if there was any objection to that 
part of the letter being received ? 

Col.i Burr said, he should have no objection to a copy of the 
^hoh letter, but he could not be satisfied with a part, 

Mr. ^o^ refused, under any mode whatever, to give the ori- 
ginal, or a copy of the whole, for the reasons before adduced. 
Me hoped the Court would not talce it in the view wiich Mr. 
Wickham had, that it was setting them at defiance, for he had 
ho such' idea. Hc^ wished, however, to know the opinion of the 
Court upon it. 

Okief Justice. The operation of the subpoena is to bring Mi? 
letter, n&t to send or bring a cop^ of it. 

Mr. Wickham. We consider that as the gentleman's return^ 
and »haU take the course that is proper on such an occasion. 

Mr. Baits. 1 should certainly feel the deepest regret, if it 
were necessary to move an attachment against Mr, Hay. But if 
it wexe really necessary, no considerations of friendship — even 
if he were my brother, or my father, would deter me from it, 
after his announcing to the Court, that he woul4 go ^^ prison 
sooner than surrender the letter. It would be particularly pain- 
ful to me to make such a motion. This being the unpleasant si- 
tuation, another course may be taken, which, 1 am sure, must 
be much against the disposition of all concerned, since that aU 
ternative would cause a delay, when a speedy decision. on the 
business mui$t be extremely desirable; and nothing but this 
wish eotild possibly excite me to depart ftom this course. 

Sir, we * nave two resources for compelling the production of 
this paper ; one is to move an^attachment against Mr. Hay, who 
holds, and has refused to produce the letter : the other is^ 
that the case may be continued until the letter is produced, 
which would be inconvenient and oppressive : but inconvenient 
and oppressive as it might be, we must either submit to it, or 
call for a measure which would hurt our feelings. He has stated 
in his return, that it is not pertinent nor necessary to our de- 
fence, to have this letter produced ; but this 1 am not willing to 
trust to the judgment of the prosecutor in, nor to submit it to 
the inspection of the Court for its decision ; we wish to judge of 
its irrelevancy ourselves. Who can judge of theapplicancyof the 
letter to our defence, when it is yet unknown upon what grounds 
' we shall deftind our client? If we know not its purport, how 
can we know what new sources of deffence it might open to us ? 

The attorney's return makes points worthy of our investiga- 
Hon. It first intimates his discretion as to the prosecution ? It 
isupposes> that he iif worthy of tjcust. Now^ this embraces the 
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general principle^ that it is the officer and not the particular 

man who fills the office itsell';, that is worthy of trust This ia 

not to be conjceded $ for on the part 6f the accused, the altofntiy 

for the United States is not to be trusted as an oj^ctr, y^hate^er ho 

may think of him as a tmn. Because^ that office will always 

imbibe with it all the zeaUthe jealoui^ies, the feelings, and tlie 

inclinations to support prosecutions in favour of the State wiih 

yigilaace. This is uatui^al to the iafirniities and fallabilitiea 

attached to men, however virtuous and humane they |nay be. 

Indeed, the moment in which the accused person has to depend 

upon the friendship of ^^<tf^ officer for his protection, would be 

an injurious aera to the liberties of the country. Whilst it is 

kn ofiSce of trust to the government, it is incompatible that it 

should be confided in by the defendant. 

Then, Sir, as, to hi;^ judgment on bur ease, ^e we to depend 
upon his arbitrary discretion, to determine whether thiis paper is 
proper for us or not? Shall we be forced to depend upon that 
gentleman's judgment, who has been singled out^by his office, to 
contest all our proof; 'to carry on, with all his possible vigour, 
the prosecution against us ; to stop all >our witnesses, if posiuble \ 
a id, in fine, to do every thing against us that a prosecutor could 
do > The proposition is monstious !; It goes to vest an aj bitrary 
discretion, not in a Court, ^or this would even be danger^ us», 
except ail were good and upright Judges : but it wo>ula vest it 
in an attorney when the Case does not entrust him with it b is 
a sacred principle of truth and law, that thc^ defendant shall not 
be forced to disclose his ground of defence ; no, not even to a 
Judge himself, and muchless ou^ht he to put himself at the mer* 
cy of the prosecutor. Are we then to be called tp give our rea- 
sons for wanting this letter, and to disclose the usp we mean to 
make of it > And yet we are asked what use we want to.make 
of the letter J Is this Court to be transfoimed into a tribunal of 
inquisition, without hearing the accused ; or go through the 
mockery of a trial, and require of us to shew tlie materiality of 
a letter to our defence ? Is be placed there to withhold from us 
our means of defence, upon the mere suggestion that it is of a 
dclicctte nature ? We have heard much of treason stalking abroad 
through the streets of New Orleans, and of Gen. Wilkinsou^s, 
successful efforts to stop its direful ravages. We are told, that 
Gen. W. feels no delicacy upon the exposure of the letter ; and 
y€A,y you are immediately told that you are called upon to expose 
the secret transactions of Orleans;; apd the danger of the c^x- 
posure of certain persons is spoken of. Well, if Gen W. is not 
interested,' whatjsortof State secrets can protect the persons 
mentioned in this letter ? ; 

Mr. Hai^, What Gen. Wilkinson's opinions are upon the sub- 
ject I kiiownot. £ said that he had not made objection* 

Mr.. Botts, Then, Sir, the objection must come from Mr. Hay 
as the guardian of Gen. W. and if so, why may he not endeavour 
to remove what has been termed a false and malicious accusation 
upon the General ; and permit two more laurels to crown his ve- 
Jierable brow, by shewing, in that letter, some farther traits of 
his patriotism, and expose those two characters to prosecution ? 
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I canno^ express injself sufficiently strong to shew the deteir 
iaiioB which 1 have, and %vhich everybody must have, of this do- 
mestic State secrecy; It never can do any good ; bnt it may be 
used to shelter designing characters who may seek the downfall 
of any persons of whom they are jealbus ; and who may be maric- 
eA for destruction. There ought to be very few secrets in a 

fovernment where every person is responsible to the people for 
is conduct : n^y, there ought to be none. The people of the U. 
States bave a right to ^kriow ertry public act, except in the 
diplomatic department ; in ih^ domestic department nothing 
ought to be kept secret. Principles of justice do not yield to 
delicacies of state, }t must be disclosed^ however confidentially, 
comndunicated. ;* ' 

We do believe. Sir, that the part of this letter which is-with- 
heldj, is of the greatest importance in this accusation ; and that 
without it, the part which Mr. Hay i^ willing to expose will be 
of little or no avail io us. We say^ Sir, that the Court otught to 
*let us look at that letter and apply it to our defence : we say, 
that the letter itself must be in tne power of the Court before 
the Jury is impanneUed. It ba^ been oflered to the counsel of 
the accused ; but- we want it not for the purpose of curiosity, so 
that no human eye should light upon it ; T^e want it for the bene- 
fit of our client before this Court '^ and as a dcH^ument which must 
bear discussion in public, 

1 will again predict, that if there can be such a secret^ inquir 
tutorial tribunal, established by you, and it shall receivie the sanc- 
tion of your name, (from which there can be no appeal) that you 
majr preclude written, or (eve^i upon the same principle) oral 
te8timony> of which the public prosecutor is to judge, it must go 
down to posterity with that sanction ; and whenever a man may 
become the subject of executive vengeancaor jealousy, a denial 
<rf the public doouments, subject to his pleasure, or that of thet 
prosecuting officer, might promote his destruction. 
' The question now. Sir, is for a rule, that this prosecution 
should stand, and be continued until that letter shall be in the 
possession of your Clerk* 

Mr. M'Mae, Sir, there can be no ground for this motion foF 
a continuance. The affidavit made by the defendant is, not 
merely, that the letter^ i; material, or. that he believes it io b© 
material ; but that it mny be material to his defence. Now, there 
is no ground for any belief, that it nmy be material to him. The 
attorney, in his return, goes to shew, that it is material for him 
to state/reaeons why it is so ; whilst he has stated, thiit he does 
not believe it to be so ; and yet they oppose this statement hy the 
affidavit of the defendant, who has never seen this letter ? How 
docs this question stand ? Is there novi^ any ground upon which 
the Court may believe that this is material, or ought to be cpn- 
gidered so by the Court, by themselves, or by any body. The 
only proper ground upon which we are to consider this question 
is, whether it is material or not, before an indefinite postpone^ 
ment shall be ordered, ^ow, I say, that the affidavit cannot 
ive the Court any ground to believe that it is material. ■ 

I beg leave io submit to the Court the propriety of the motioft, 

ier tlie pending circumstances. The attorney informs the 



Court that the President delivered it to him nnder certain re- 
strictions of secrecy. Can iie violate hi» pledged faith ? Can he 
divulge what is committed to his care ? The attorney of the 
U nited States ought to be regarded, with respect to this letter, iu 
the same view as the President would if he were present. Gen- 
^lemen^ 'have been pleased to consider this as a mere question of 
delicacy ; but this is placing it upon a ground that we have never 
placed it. I regard it. Sir, as a question of importance, which 
may afi^ct the wnoleicouiitry at some time or other, whenever a' 
question of the kind shall be submitted to ^ Court 1 consider that 
a confidential comm unication made by a respectable citizen to the 
executive, to be on the guard against what would endanger the 
^vernraent, respecting persons who never have been prosecuted, 
ought not to be made public If the Court should sanction auch 
acapriciousdemand, and order a paper of this nature to be given, 
it would have a Hght to demand any paper whatever, under the 
pretext, that tlie public good required it : and thus every paper 
iii the possession of the government, might b^ demanded at the 
pleasure of any applicant, even if it should endanger the pub- 
lic peace, and implicate innocent characters. If characters are 
mentioned in it, 1 beg to know whether it should not be kept from 
the public eye ? (at, least till those persons should demand so 
much of such paper as respects them particularly.) 1 beg to 
know whether every person shall be permitted through caprice te 
demand what be is hot implicated m, and what does not respect 
him ? Even if his life was in danger, it would not be permitted. 
Does not sound policy require that privateVommunications should 
be kept secret? and justice requires that names should be with- 
held from public view, when tnosc names cannot serve the pub- 
lic, or any. private good. 

Now Sir, from a full and impartial view of this subject, who 
can.be a better j.udge of what the public good requires should be 
kept secret, than the President of the United States ? This Court 
I am sure, will not say that they have a right to examine every 
communication of any nature whatsoever, tnat might be made to 
the President of theUnited States .This Court will surely admit of 
the right of the President, as well as the right of any other indi- 
vidual when it is called upon : It will not call for any paper which 
the public good requires should be kept secret. I understood the 
Court to have expressed this opinion at the time the ^ttAjpAsna 
ducts /ecttm was called for, wherein reference was made to the 
case of Marburg versus Madison, Generai Lincoln, acting as 
Secretary of. State, the Court deteripined that he should not be 
compelled to disclose what the public good required should be 
kept secret. Tlien^ Sir, if the Secretary of State might withhold 
confidential communications, surely the President of the United 
States, (even if standing before this Court) might also. I pre- 
aurae thai in the confidential manner the President has given this 
letter to the district attorney, it may well be compared to a com- 
munication made by the executive to the Secretary of State, and 
is equally a" State secret •," and it ought, in this Court, to be treat- 
ed with the same respect as the Supreme Court treated the case 
•f Marbury vs, Madison. 
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Mr. Botts says that General Wilkinson cares nothing about 
this communication, but that Mr. Ha,y h his guardian. Of this 
we know nothing : but whether general VViikinsan does or does 
ftot» the communication was made confidentially to the President, 
and he is bound to keep the secret, even so far as it respected his 
correspondent, independent of the persons mentioned. 

Then, Sir, as the public good requires that this communiclt^ 
tidn should not be disclosed, I be^ to know upon what principle 
gentlemen can call for this, unless they go upon the principle that 
the President ought riot to keep any communication secret. This 
bold groimd they have not taken yet. 

JV^r. Botts has said much as to the persons who may be said to 
.have bsen calumniated, and upon that ground has seemed to have 
demanded who they were. That question is not now before the 
Court, nor are the persons concerned before the Court . but it is 
an unquesUonable iact, that they do not demand a sight of this 
letter to meet any accusation which might be brought against the 
defendant. Justif^e does not require him to have any testimony 
or letters which are not pertinent to the case, and par\;icularly 
what does not at all relate to it. The Court can never agree to con- 
tinue the case, unless they can believe the evidence to be materi- 
al :' it can only be material to enable those gentlemen the more, 
eflfbctually to utter their abuse against General Wilkinson. Up- 
on examination, it will not be in the power of the Court to per- 
ceivehow information of this kind can be made to promote their 
defence ; and I trust that the gentlemen will not wantonly call 
for papers that they do not want, under such circumstances. 
Now Mr. Botts has said, that those parts of the letter which do 
not r^fer to the defendant, and are not pertinent to the issue, but 
relate to other people, are the parts which he most materially 
wants. What Sir, js his ground ? Is it not to divulge what ought 
not to be made public, and which ought not to be granted } If 
the letter cannot ht material to his defence, it ought not be expos- 
ed. The Court yesterday said, that it would not be their disposi-* 
"tloa to call for papers which could not be material to the defence. 
Now, Sir, if instead of being material to the defence, it can only 
tend to embroil Gen.WiIk,inson in personal disputes to no possible 
advantage, will the Court call for such a paper ? I cannot sup^ 
pose that they will. It certainly cannot, except first it be ^proved 
that the prod uctit)n of those parts of the letter which we wish to 
withhold, can be material to the defendant in some possible way : 
and secondly, that the power now attempted to be exercised by us 
to withhold it, is not what the public good requires to be with- 
held : when it has been stated by the attorney that the refusal 
was upon that ground, I think th^ at least the attorney might 
be connded in as to the tendency and nature of the document in 
his possession. I hope. Sir, that the Court will see this applica- 
tion to be unreasonable, and therefore say that the rule shall hot 
be made. 

Mr. Hay, Surely the Court never will a^ree to continue the 
case, if the purposes of justice do not require its continuance. 
This is a question to the^sound discretion of the Court, This is 
not a common question of the suppressioii of evidence, which 
the trial cannot progress ia without. This is 6f a peculiar nature^ 
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• the subject of wlrich ought not to be diselosed. Howpver, I am wil- 
ling to- leave it to the judgment of the Court ; but I presume that 
if they do order « contimiance^ at least that they will expect a 
sufficient reason to be adduced^ and not •such a one as has been 
given : the non-production of this paper cannot possibly be consi- 
dered as a suiiicient reason, 

Mr. Burr, The character of the President of the United 
States, as President, does^not divest him of the claims which can 
be made upon any citizen. He has his channels of communica- 
tion as the chief magistrate of the country: now if iht letter is 
not of a public, but of a private naturc/his o:6icial capacity can- 
not caiuse his responsibility id disclose it, as he would be obliged 
to do, as acitizeti, any other private communication : and it is 
evident' that this can be np olllcial letter r if it is so, we have not 
heard it. 

Again. The President is not the keeper of the public papers \ 
he cannot retain a public paper in his possesBion without commit- 
ting a criminal act 2 these powers are distributed to the difler- 
ent public ofiicers in the various departments. 

A^ain. When the President retires from office, the succeed- 
ijfg President succeeds to all those papers which are termed ofB-r 
,ciat — State sectets, and every thing in short which belongs to the 
public. I ask then what belongs to the public >' Private letters 
do^ if he files them in h Is public capacity as from a public officer ; 
\^i\l he do this for the bertefit of his successor } But General 
Wilkinsdii could make no communication to the President in his 
official capacity but through a public officer, (the Secretary of 
War) and then it would become ari official paper of the govern- 
ment. 

(General Wilkinson may, from his patriotism and ;?eal, com- 
municate to -the President this, or any thing else : he may as 
wetl disclose a conspiracy to the President, as any one indiv^i- 
dual might communicate any thing within his knowledge, or 
ideas, to another person; but is that a reason in a Court of jus^ 
tice, why a communication should not be made public when pur- 
poses of justice require that it should. The P/esident says that 
this is a State secret : this Js denied hy bis possession of the letter 
and not depositing It in the archives of State : this is not an offi- 
cial document 5 /it is a private communication. The case of Mar 
bury and Madison is of no weight, because that was an applica- 
tion for a public document. 

The remainder of the argument refers to the contents of the 
letter. That we cannot argue npony because we have not seen 

• the letter ; we are refused th^ccgnisjance first. But there has 
' been one great secret developed here to-day: that is, that there 

is- a great State secret adopted in the system of tspoinfige^ which 
I am sorry to say has been productive of sec ret denunciation, and 
that it is not only made but strangely invited, 

Mr. //jty. I do not know how far the gentleman may be righ^; 
as to his g^nefal observations ; but- there is one part in whioh I 
must declare him to be totally unwarranted in saying: as to 
denimciation -or even iinfcrniationbei;?g invited , I am sure it \^ 
not. '. , . V . . •' ■ , 
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Mr. Burr, I should be glad to be coprinced that 'I was in an. 
error^ but it does not seem to me that 1 am. The only way to 
satisfy the public that they are not invited^ is to expose the nanj^es 
of the men, by submitting the letter. ' ■* 

Mr, Wickh^m spoke at considerable length in support of the 
motion for a continuance of the case if the letter was not submit- 
ted. Mr. Wirt replied to the charge of espoinage, and insisted 
Vjpon the rights of the. attorney to withhold the paper under the 
circumstances in whicb it was confided to him : he expatiated 
much on the affidavit of Colonel Burr, when he called for the 
letter; which he contended was too vague to adniit of the idea of 
absolute necessity, although it allowed the possibilittf of its useful- 
ness in his defence. With his usual eloquence he sup^wrted the 
right of the government to withhold papers of public secrecy un- 
der such circumstances ; and most particularly when nothing but 
unwarrantable and vexatious curiosity was exhibited to call for it, 
and not an argument could support it as a matter of necessary 
defence. This was particularly evident from the offer of the attor- 
ney, (who had exhibited it to the private investigation of several 
^^entleman of the Court and amongst the rest the Chief Justice) to 
make affidavit that it could in no possible way serve in the defence 
of the accused. The affidavit tiberefore, that it mi^ht be useful^ 
-could by no means be compared with argumeiits which had been 
used to shew that it could not possiblif be useful to the defence. Ha 
presumed that this Court would never agree to continue a case 
forever, upon the mere conjecture of the accused, that something 
might possibly be in the possession of the executive that would 
serve him, without any pretence of saying what bearing it could 
have on his case. ^ 

Mr. £?o/^-j replied. He contended thft the affidavit could not 
have been formed on any other terms than it was, when the <;ori- 
tents of the letter eould, at most, be only guessed at : upon the 
exhibition of it, its appiicancy could only be discovered; but that 
the defendant believed it to be pertinent was exemplified by his 
oath. He contended that this was the usual way of procuring a 
paper, the contents of which were not precisely known to a de- 
fendant. As to the comparison pf the affidavit of the attorney 
and that of the defendant, it might as easily be supposed that the 
attorney could not know in what way it might be used in the 
defence, as that he could, !since he could not know the course 
of the defence. He couM not at any rate be robbed of the be- 
nefit of it, because it belonged to him as much as any other paper 
did. He took a view of the exdcutive department, and again 
urged that the bureau of theS.-* resident was no more a reposi- 
tory of secrets than that of any other individual; and that no 
Bccrets of ^ny nature could be withheld when called for by a 
Court of Justice to vindicate the eause of innocence. He hoped 
that whoever the characters might be that were mentioned in the 
letter, the Court would not conisider that as a sufficient excfise 
for witbholdiiig it, when its exhibition might promote the purpo- 
ses of pu}>lic justice. 

The Ohtff Jmtice delivered his opinipn to the following pur- 
port : 
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II is not without regret that I feel the necessity of delivering 
$m opinion on the present application^ becauise on the one part ' 
tiiere may appear tO" be something like hardships and on the 
other^ a delay upon a case which it must be desirable to t&rini- 
nate. 

it is extremely probable that the letter, or the parts of the 
letter called for, and which has been the subject of much debate, 
is of in/initely less importance, ii' it should be looked into, than 
gentlemen suppose ; and that the objections which have operated 
to a refusal, would vanish at its production *» because it is pro- 
bable, that, if it wo* produced and read, very much of the suspi- 
cion cow entertaineo, would be wiped away; ^nd the alluaiona 
perhaps be not such fis they now are. l cannot (certainly) say 
that tnis would be the case— rnot only because what i may have 
heard, (which I never bught to have heard at all, and which I 
must treat as though I never had heard : I cannot, therefore, 
speak from any knowledge 1 have of the letter.) but 1 think it 
extremely probable that much of the suspicion entertained, has 
been excited in the bosoms of a great number of persons by this 
letter, which would be removed by making the letter public. 

There has been an ^fRdavit produced, upon which a subpcena 
duces tecum was awarded to the President of the United States, 
directing. him to produce this letter : a communication was made 
qpon the subject to the Attorney y upon which, it seems, he 
thinks it proper to withhold certain parts of th^ letter, because 
he believes them to be confidential ; and therefore, that they 
ought not to be shewn to the public. If this might be likened to 
9 civil case, the law is express upon the subject : it is that the 
powers of any Court of the United States, on a motion to require 
the party tp produce books or papers, are undei: the same condi- 
tions as a Court of Chancery : and it should be the saiae, i£ the 
Court hart power to order a nonsuit. 

Now, if a paper be in the possession of the opposite party^ 
what statement of its contents or applicancy can Dc expected 
from the person who claims its production, he not knowine its 
contents? it cannot be expected of him. It has always lieen 
thought sufficient to describe the paper, and identify its gene- 
ral nature and authenticity; and state its materiality to the 
case, in some degree, when its contents are fully known. But 
it beijfig in the possession of the opposite party and in his power 
to produce it or not, leaves the question in a rtrj difFer^^ht si- 
tuation. ' 

It is necessary, before the Court could order a continuance of 
the case, that it should be well satisfied of the materiality of the 
evidence asked for and refused; and how far it necessarily re- 
lates to the cas3 in hand. In a case where apiece of testimony 
is in possession of the opposite party, and he cannot produce ii, 
from whatever cause, the law coes a great way indecfd— even to 
a nonsuit by default Criminal cases, however, are not provided 
for ; but with respect to the defence. Courts are always «j3 tender 
as the case will admit. The prosecutor is the representative of 
the government ; and the government aet as a party through the 
afency of the Attorney, who particularly directs the process of 
^nc prosecution, in behalf of the go^nment ; and. he is a Party 



(36) 

bn no otbeir view^ If there is any paper in the possession of the 
fej^ecutive^ which is not of an official nature^ ne must stand in 
nearly the same. situation as any other individual who possesses, 
a paper which i^iight be required for defence. If then the exe- 
cutive possesses a paper which ia really believed by the accused; 
to be material to his defence, ought it to be withheld ? 

The qv^estion here will occur whether it is material to his 
defence? AU the evidence that we can receive upon this sub- 
ject js from the. ps^rty himself; he has made his aitid avit to its 
materiality. But that is stated not to be good ; and why ? Be- 
cause it ill stated that the letter "may be material" in the 
deienec^ There were.tyvo separate charges brought a^ainst^ 
hlm^ one for treason and one fpr misdemeanor : that relating to 
treason i^ ^t an end, and therefore it cannot relate to z^^ but 
must apply to the indictment for misdemeanor : indeed the affi- 
davit was made sinc^ judgment was given on the treason. 

It is stated that the particular passages, required, are not point-, 
ed.out ; but how can this be done> or how could the applicability 
of the parts w~ithheld by the Attorocy; be stated by th« accused 
when he was not certain of its contents, but merely believed 
that they would be so, havipg seen the letter himselT? Now the 
Court cannot know of. its materiality, without it is somehow 
informed of the Way in which it is intended to be applied^ 
and this cannot be done without the defendant discloses hiu 
defence. 

Let it be supposed that this letter may not contain any thing 
relating to the person- now before t^e Court ; it still might, as 
has been istated, relate to a witness who is material in the case, 
and thus bscome important, by withholding his testimony, be- 
cause of its bearing on that testimony. Ditlerent representatioiiS. 
liiight have been made, or conduct used hy that, witness, which 
would vitiate his testimony. How th<?n is it possible to judge 
upojUiiJie particular applicancy of a paper without a knowledge 
of its contents : and tha upplicancy^, if known by the defendant, 
would not be exposed. It cannot be expected that he could des- 
cribe the nature of the paper ; and if he could, it could not be 
dem anded oi' hi m ag r ee.ab ly to th c pri nc ipl es of 1 aw . 

That the I^resident of the United Stat^ might be sdbpoe- 
naed and examined as a witness, and called upon to produce any 
paper which might be in his possession* is not controverted : 
indeed, that has once been decided. There may, however, be 
an inducement to prevent his production of such a paper, and 
the same inducernent might operate upon tlie Court not to force 
it, I do not think precisely with the gentlemen on^either side^ 
on a case of tliis sort : I can very readily conceive, that the Pre- 
sident might, receive a letter which it would be very improper to 
require for public exhibition^ because of the manifest inconve- 
nience of. its exposure. There ought, in such a case, to be an 
extremely strong occasion for its demand, and, within the know 
iedge of the Court. 

I admit that very much, reliance must, be placed on the decJa- 
rai^ion of the President in, sucli a case as this; and. I do think 
ihat a privilege jftocs exist with respect to a private letter to the 
IPiT^^sLdent of a cejctain description. Thp reason is this — ^lettera 
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to the, President^ in his private character^ are often add^reMed to 
him tn cot^sciquence of his public character^, and perhaps tnig^i 
relate to public concerns^ and ^^et be only private letters, th^ 
same as any other individual nii^ht receive on such a subjects 
Now, it 13 a very, serious question, vfr hen such letters may be 
supposed to contain something very material to the defence of 
any individua], that he should not be able to Avail himself of the 
advantage of it, as well as of any other paper. 

It is a ypry serious thing to proceed to trial in such a.8ta,te of 
things : I cannot precisely say what ought to be done : peihapa 
the Court ought, tp consider, that the reasons which induced 
the President to refuse the paper as a governing principle tq^ 
induce them to refuse its eidiibition, except it shall be made to 
appear to be absolutely necessary in the deience. The President 
may state the pai'ticitlar reasons which might have induced 
him to vk'ithhola the paper; and the Court wo3d then undoubt- 
edly give credit. to those reasons. The Court, at the same time, 
X:annot avoid paying proper attention to the affidavit of the de* 
feadant ; but it coulu not proceed without that aHldavit. Tha 
Court would be very glad to hear farther testimony on- the sub- 
ject, in order to determine properly upon the materiality of thet 
p.aper called for ; but that is uot offered. 

1 suppose it will not be alleged^ in such a case^ that th^ Presi*, 
dent ought to be considered as having Offered a contempt to the 
Court, in consequence of his not having attended, notwithstand- 
Lag the subpoena w as a^Varded agreeable to the demand of the 
deiendant: the Court would, indeed, not be. asLed to proceed 
as in the ca^e of ai; ordinary individual. On the question for 
withholding the paper, its materiality ought to be shewn, and 
without that being shewn, it does not appear to be in the power 
of the Court to take such measures as it would for the produc- 
tion of thi^ paper, if i*easons sufficient were given. The Presi-. 
'dent> howxver, in this case, has assigned no sufficient reason ; or, 
tliat any reason w hatever operated upon his mind of sufficieutt 
weight to make this letter an official letter : It, therefore, belongs 
to him, particularly, and no body elstC can judge as to his mo- 
tives for withholding the letter : they may be sufficiently strong, 
but of this w^e cannot say : for a reason given by. the attorney 
eannotbe supposed to emanate immediately from the President, 
witliout he ^ave a direct authority upon the subject : If the 
President, when he sent it, ha.d subjected it to any certain re- 
servation, or had made ^uch parts oi* it, as his judgment should 
direct^ to be kept private, vvhen he transmitted it, he would have 
•glveii such a recommendation j but we have no knowledge of 
such reservation. 

Now, with respect to the letter, it is impossible that either the 
Court or the attorney can. know in what manner it i^ meant to be 
used : I must, therefore, consider declarations made upon that 
subject, as though they had not been made. Any aigument oi 
its materiality, or the contrary, does not appear^ since no suffi*^ 
cient reason is adduced, except that in the affidavit of the ac- 
cused > and uppn that, the Court must suppose that the paper 
ought to be produced j and if that is refused, the Court musi 
take the proper meansof order ii^g.the continuance of the casein' 
tintil it is produced. 



( 38 ) 

With respect to the secrecy of these parts which it is stated 
are improper to. gi re out to the world, the Court will take any 
order that may be necessary. I do not think, that the accused 
ought to be prohibited from seeing the letter : but, if it should 
be thought proper, I will order that no copy of it be taken for 
public exhibition ; and that no use shall be made of it but what is 
necessarily attached to the case. After the accused has seen it, 
Xt will yet be a question whether it shall go to the Jury or not. 
That question cannot be decided now, because the Court cannot 
say, whether those particular passages are of the nature which 
are specified. All tnat the Court can do, is to order, that no copy 
shall be taken ; and if it isnecessary to debate it in public, those- 
who take notes may be directed not to in«crt.any part of the 
arguments on that subject. 1 believe myself, that a great deal 
of the suspicion which has been excited will b0 diminished hy 
the exhibition of *this paper. 

Mr. Half said, that he was not particularly acquainted with 
the wishes of Gen. Wilkinson on this ^subject, but he. would con- 
sult him : he hoped that consent would be given under the res- 
trictions made by the Court, since the purposes of public justice 
would not admit of a delay. 

The Court ordered a Jury to be summoned, and that the pri-» 
Boner should be furnished vyith a copy of the venire, 

Saturday, September 5. 

Mr. Hay wished to extend the terms of the return which h& 
made yesterday. There was one passage in Gen. Wilkinson** 
letter, which he was certain the rresident himself would keep 
back. * / 

Mr. M'Hea. As the-President is now at Monticcllo, is it not 
practicable to send an express to him, with a subpasna duces 
tecum f It is advantageous on every consideration, to have the 
trial completed at this^term. Almost all the witnesses are* pre- 
sent ; and perhaps it would be impossible to collect them here 
again. An express might, perhaps, return in Ibur days from 
Monticello ; and is it not far better to postpone. the trial for that 
period, than to the next term of the Courjf? 

Mr. Hay here read the folljdwing, 

*^ Additional return : 

" I hereby certify, that upon a more minute e^xamination of 
the letter above mentioned, I have observed other passages, 
which are entirely of a public nature, and which, according to 
my best judgment, ought not to be disclosed ; and which, I con- 
ceive, would not be disclosed ))y the President himself, if the re- 
turn were to be made by him. 
' '* Gboroe Hay.*' 

Mr. Hay then observed, that he did not conceive himself at 
liberty to put this letter into the hands of the defendant ; but 
that he would immediately send an express to Monticello for in- 
structions ; and that the return would probably be .made by 
Tuesday evening. 

Chief Justice, Is there any objection then, to the Court's ad-. 
j<Hirning till Tuesday ? 

Mr. Martin said that he proposed to bring the case of Israel 
Smith before the Court on Monday. 
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Mr 4 Surr oh^etved, thhi some agreement inight be madebe^ 
twfcen his counsel and the prosecution^ reapecting the letter^ 
and that they might go to trial on Monday. 

The Chief Justice then observed, that the Court would meet on 
Monday ; a» some arrangement might be, in the mean time^. 
made, respecting the letter. 

Mr. /foy* i can consent to no arrangement, but for me to fur- 
nish such parts of the letter only as 1 may deem material to the 
defence. 

Chi^y. Justice: If there are any state secrets in that letter, 
the Co«rt would be extremely unwilling to call for its production. 

Mr. Martin. Gentlemen need not be so scrupulous. Sir, upon 
this subject ; for we can compel the appearance of the President 
before this Court, with that letter. 

Mr. Hat/i Shall I furnish such parts, in the mean time, as I 
am disposed to surrender } 

Mr . Burr, Yes ; uhder the reservation, that such a step does 
not impair my right tor demand the remainder. 

MONDAY, September 7. 

Mr. Botts. The Court will recollect, that when the order was 
moved for the continuance of the trial for misdemeanor, we de-* 
precated the serious incoarveniencies of delay. It is much to be 
regretted we shotild now be driven into the trial, witholit the 
Ict^r, which we have required \ but as that letter may proba- 
Wy be received in the course of the trial, we are willing to en- 
ter into it. 

Mr. \£r/:ry observed, that he should not wish the trial to be 
gone into^ with such a declaration on the part of the accused ; 
that he had sent an express to Monticelto* agreeably to his pra- 
raise J and that he expected him to return by to-morrow \% 
o'clock. He therefore did not wish the Jury to be fuU^ sworn 

to day. 

The Chief Jtisiice Aii, not see any necessitx for dels^y on that 
acceunt. The paper would probably be here by the time when it 
is wanted, as it will not be required until the defence is open- 
ed. 

Mr. Hat^ wished every preparation for the trial to be made to 
day, but hoped that the iJial would not be gone into, until to* 
morrow. He expected some communications from the President, 
which wbuW have considerable influence on him, with respect to 
Ms conduct on the trial. 

At this moment, Herman Blannerhasset appea.red in Court, 
when Mr. ^<;i^^ obi^rved, that Mr. Blannerhasset had attended 
for the purpose of understanding his true situation. He could 
obtain bail for the misdemeanor, and it was obvious, that under 
the opinion of the Court, the indictrhent for treason could not 
be supported. Will you, Mr. Hay, enter a nolle proseque to the 
prosecutioii for treason ? 

Mr. Hay acquie^ed. 

Mr. Martin. Will you not adopt the same course, as to the 
case of Mr. Israel Smith ? 

Mr. Haff acqi>iesced ag^in. 
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'Mr, Martin. I will mention the case of John Smith of Ohio j 
wonld it not be better to aave the expciice of bringing hin^ here 
as a prisoner, by entering a nolle proseaue in his case > 
. Mr. Hat/. His case is not before tne Court. 

Mt. BoUt then requested the Court to fix Blannerh asset's bkil 
for misdemeanor. It was already ascertained that he is not rich. 

The CMif Justice determined that he should give the same bail 
as A. Burr ; five thousand dollars. The same was also fixed Ibr 
Israel Smith. . 

Mr. Bbtts obiserved, that as Mr. Blannerh asset would find 
some difficulty in getting two securities ; he hoped it was not an 
iiiilexibie rule with the Court to insist upon it. ; when one afone 
•Was deemed sufficient to cover the amourtt of Bail. Mr. D. 
Woodbridge had offered himself to be Mr. Blannerhasset's bail. 

Mr. Hau. I can have no objection, if the Court de^ms one se- 
curity sumcient. 

Mr. Woodbridge was accepted. 

Some conversation then ensued about the Jury : when it w-ai^ 
determined to examine, but notto swear them to-day: 

When Orris Paxjne Was called, Mr. Hay mentioned that mo- 
tive^ of peculiar delicacy induced him to wish that Mr. Payne 
might be excused from serving; as he was extremely intimate 
with him, and was in the constant habit of conversing with him 
i>n this subject. ^ 

Mr, Bwrr. I may perhaps get a worse man. 

Mt. Hay. You cannot get a better. 

Mr. Payne was suspended for. further, examination. 

2. Thomas Underwood. — Mr. Burr. I challenge you, sir: I 
do it, because I understand you have expressed opinions tinfa> 
Vorable to me. Mr. Underwood. It is true that I have, Sir.^-i~ 
Mr. Underwood was accordingly set aside. 

3. JWcAo/df* /fo//a;r was excused on account of his indisposition^ 

4. James JBoo^r^g'A^ was accepted. 

5. Obadiah Gathwright wisiied to be excused, on account of the 
indisposition of his family. — Mr. Burr. Perhaps your family may 
be better to-morrow. 

6. John Murphy.— yiT. Burr. HaAt? you not expressed unfa- 
vorable opinions about me f^— Mr, Murphy. I do not recollect 
any time or "^place, where I have done it ; but it is more than 
probable that I have. Mr. Murphy was accepted. 

7. Burd George winhed to be excused oh account of indisposi- 
tion. He was directed to attend to morrow, if he was better*. 
If not, his non-attendence would not be noted: 

8. JVilliam Nice had expressed very unfavorable opinions of 
Aaron Burr— AS'eif aside. 

9. When J. M'Hae was called, Mr. M'Rae (counsel for the 

f>risoner) observed, that if motives of delicacy had suggested a 
ate application to the Court, he thought that still stronger mo- 
tives 01 delicacy would apply to him on the present occasion. Af- 
ter a short conversation between Mr. John M^Rae and ihe ac- 
cused, which we did not distinctly hear, Mr. M'Rae was excu- 
sed. 

10. Francis Walker. — Mr. Burr. I challenge Mr. Walker. — 
Mr. Walker. - I intended to bavQ stated my objections to serv- 
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m^ I believd the |>iftns attributed id €!(^. BoiTji Mr6r€ such M 
a^ he hadreally formed ; that he contemplated the separation of the 
Western from the Atlantic States, and after seizing on New^ 
Orleans; he intended to attack Mexico. 

li. Benjamin Harris h&A receir^^ and stfll retained t^n opi« 
nion that Aaron Burr had been fifuiliyof something. Set aside. 

1^. Jaoo6 JBgehsid formed 9ina expressc^d strong prepbssessipns 
against the accused* Set aside. 

18. Tarilon PFiUidms wMBjOft tifrecholdtr, 

14. Rahtrt Adams had made decisraitions againsf the accused. 

16. Nathaniel Wilkinson, i^r. Burr. Mr. Wilkinson will be 
good enough to declare whetiier he has not formed and express^ 
ed qpinions againi^t me ? And very strong ones ? Mr. tFil- 
kinson, Yes: very strong ones indeed. Set aside. 

16. Abraham Gowley had formed and expressed opiiiions unfa** 
Torable to the accused. Set aside. 

17. Col Wm. Bentlv wsaacce^^ted, 

18. Wilkdm Austin nad expressed y&^ unfavorable opinions of 
the accused. Set aside. 

19. Joseph P. Owens yrsa detained ori t^e Jhiryin the District 
Court (ROW sitting in the other wing of the Capital.) Mr. Burr 
observed, that Air. Owens might perhaps be at liberij to attend 
to-ni.orrow. , 

:gO. Thomas Pulling was indi^osed ; bui suspended till to- 
inorrow. 

di. Daniel Wiseger was suspended for a similar reason. 

ti James IVhitelaw had formed, and expressed very unfavora«f 
ble opinions of the accused. Set aside. 

95. y^ama;! «SiRiM was accepted. 

^. JSicAarJJp4>i^n^ was excused) on account of his indisposi:^ 
iion. 

sis. Carter Page wsia^txiremtiy indii^osed ; suspended till to- 
morrow. ^ ^. J ^ ■ ■ 

26. Robert Randolph was indisposed^ itnd wished to Be exous* 
ed. Mr. Burr requested him to be si^ended until to-j^orrow. 
Mr. .Randolph urged his extreme anxietjr to be excused from 
serving, Mr. Hay, t do. not wish to object to you. Sir; but 
there is one ground on which you may get off. Have yeu not 
formed and expressed some opinion on this Subject t 

A. I have Mr^ p^ickham, 

ff Mr. Randolph will delibe(rately declare that he camnot giv^ 
an impirti;^^ verdict ontUs ease, we wish hfin to be discharged. 

A. I must repeat that i have formed an ppinion on this subject^ 
wlitput intending to say, on which si4e that opinion ifeans. Mr. 
Randolph was^ discharged. . 

'tbte Chief Jttsiice then insirQcted the i>ep«ty Marshal to sum- 
ihon twelve additional Jurymen hy to-morrow. ^ 

Mr. Burr, The Marshal can kand me the list of thenfi^ this 
evening:. 

The Couri adjourned till to^morrow> 10 o'ciook, 

TtlESDAY, September S. 
Ko meaaiureof importance was adopted this day.^ 
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Mr. Hnx^ informed the Court, that his messenger had not re- 
turned iVoin iVronticeJIo. 

Mr. hrael jSmtth appeared In Court, and was bailed on the in- 
dictinenfe of a charge of • misdemeanor ; himself in the sum of 
five thousand dollars, and his securities, John B. Walton and 

John Alcock, in twenty five thousand dollars each. 

- / 

WEDNESDAY September 9. 

The 'names of the jurors who haa been previously selecte(f* 
were called over ; so^ne of them were absent. The Court then 
"proceeded to fill up the vacancy. 

\. Charles /8'/e«car had formed and expressed an unfavorable 
Opinion of the accused. Set aside. 

t Robert Gordon upon being asked by the CJiief Justice whe- 
ther her had formed or expressed any opinion on the subject, re- 
plied, that like most other people he had conversed about it ; but 
that he was not cbn'cious of siny fixed prejudice for, er against the 
accused. Accepted. 

$. James Taifior Jiad formed apd expressed an opinion that 
Col. Burr w^as guilty of something. &tt aside. 

4. John Glim had also formed and delivered an unfavorable 
opinion. Set aside. ' 

6. John New T^sLS in the same situaLtion. Set aside. 

6. 'William RoMett, observed, that he lived in Richmond> and 
was in the same situation. Set aside. 

7. James Perm had been occasionally engaged in conlrersation 
on this subject; but he had not made up any positive opinion. 
Accepkd, ' 

8 H:ath Jonzs Miller was decidedly of opinion that the ac- 
cused was guilty. Set aside. 

9. J ourdati Harris had made up a positive opinion to the same 
effect. Set aside. •' 

10. James Harris w^s in the same situation. Set aside. 

11. Samuel Woodaon had formed a very unfavorable opinion 
of the accused. Set as7.de. ^ 

iZ. Benjamin Wolfe had formed and expressed his opinion a 
thousand times. \ His mind was fixed as to the giiilt of the ac-^ 
icused. Set aside y 

15. Jessee Bowles Imd fiaid, that if common report was to be 
believed. Colonel Burr had been guilty of something ; but he had 
not made up a positive opinion on this charee. Accepted. 

' 14. Daniel Holloway was excused from incQsposition^ 
' 15. Jo^n Price was excused for the same rieason. 

16. Thomas Lems ilad> in general conversation, expressed 
an opinion unfavorable to Colonel Burr ; beinr asked by the Chief 
Justice, he said that his opinion on this charge waB not fixed. 
Accepted. . . * 

17. Richard Young was excused from indisposition. 

Cartes B. Berieky, one of the selected jurymen, wished to be 
excused from serving, on account of his business. 

Mr. Hay. Hav« you Mr. Berkeley formed and expressed no 
opinion on the subject > 

Mr. B. I have seen> Sir, different publications. about it; i 
have thought that Col. Burr might have been guilty of some- 
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thdng ; but 1 iave ferined no positive opinion. Mi'. B V excuse was 
ov^err tiled by the Coiirt 

Mr, .^^v W4S awicitous^to hav^ Orris Payne excused, and ask- 
ed liim wiiethei* m>on his conscience he had formed no opinion 
on the subject ?-. Mr. P^ne observed, th»t he had tbrmed an 
opinion. , 

Mr, Barker. Is it a iixed opinion on this particular charge 
or has it fluetoated according to circutnatances ? ]\Ir. PiiyaV: 
Vobserved, that he had no llixed opinion as io tins parllcular 
charge, Mr. Payne was retained. 

The 4urjr vrerc then sworn mi consisted of the following indi- 
Yidiials ;p '. ' 



Orris iia^ne^ 
James Bootriglit, 
ObacUah Garthright^ 
John Murphy^ 
William B^l^V, 
Ytamans Stnilh, 



V 

Carter J?. Berkeki/, 
. Bobert M'Kim, ' 
Mobcrt Gordon^ 
James Penn, 
Jesse Bowles, 
Thomas Leivis. 



The clerk then rose to read the indictment, to which Mr. Bolts 
objected. He said it was the provinoe of the attorney himsetf to 
re^d his own indictincnt, Mr, Hay replied that such was not the 
usual practice ; and after a short conversation it was read by 
the .clerk in tiie fallowing terias ; [ 

Circuit Court of the Uniled States of America, for the jxfih Circuit 

and District of F^irginia, 
Pistriot pf. Virginia^ /o«?^;; ' . 

The grand inquest of the United States of America, in and 
for the body of the district of Virginia, now on their oath^ do 
preseiit, that Aaron Burr, late, of the City of New- York, and 
district of ^Jew-Yorlf, Attorney at law, did, on tl>e tenth day of 
Peeemher, in the year of our Lord ^he thousand eight hun- 
dred and six, within the, jurisdiction of t^e United States, 
to w^it : at a certain i^ and in the river Ohio, called Blannerhas* 
set's island, in the county .of Wood, within the district of Vir- 
ginia aforesaid* and within the jurisdiction of this Court, with 
force and arips, begin a certain ipilitary expedition, to be cai'- 
ried on from, thence agayist the dpn^inions of a foreigii Prince, 
to wit; the; dominions of the king j>f, Spain; tho said United 
Stajtes then and there being at peace with the said king of Spain, 
agciinst the forjtn of the statute, in such case, made anapro vide d, 
to the evil exan^ple, of all others, in like case pffending* and 
against the peace of t)ie said United States^ and their dignity ; 
and tho Jurors aforesaid, upon their said oath, do, farther pre- 
sent^ thatthe said Aaron Bun\ afterwards, to wit : on the said 
tenth day of Decertiber, in the year of our Lord one. thousand 
eight hundred ancLsix,aJid, within the ju5risdietipn.of the said Uni- 
tpd Statesy to wit : at a certain isL'uid, in the river Ohio, called 
Blannerhasset s istand, in the county of Wood, In the district 
of Virginia aforesaid, and wit{iin the jurisdiction of this Court, 
with .fo$"c;^ and.arnis, did set on focit a certain militarv enter- 
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prise^ to be ««rried. on from thence against the temtcry pf ^ 
weien Prince^, to wit : the territory of the king of Spain ; the 
eaid iJnitf^d States tben^ and there being at peaee with the said 
king of Spain, against the form of the statute in suefa^ase^ inside 
and provided, to the evil e;kampie of all others, in like case 
oflienaing, and against the peace of th<^ said United States, aii^ 
their dignity ',-^and the Jurors aforesaid. Upon their oath, do, 
farther present, that the s^d Aaron Burr, afterwards ; to wit : 
on the said tenth d|9^y of Deceinber, in the year of oar L(^d one. 
thousand eight huiidred and six, within the jurii»dictioii of the 
said United States^ to wi^ : at a certain island in^he ri^er Ohio^ 
called Blannerhasset's idand, whieh is in the county of Wpod, 
in the district jof Virginia s^resaid, and within^h^ juri^iction 
of this Court, did^ witii force and arm^, set oh foot a certaiBr 
other military enterprize, to be carried on from thence^ against^ 
the teiritor^ of a foreign Prinee, to wit : against the Province o|r 
]^exicOj in North Anierica ; the said Province of Mexico, thcrt 
and there beine the territory of the king of S^ain \ and the said 
king of Spain tnen and there being at peace with the said Unite 4 
States, against the form of the statute iii such cases made and 
provided, to the evil example of all others, in like ease oflending, 
and against thep^^oe qf the said United States, and their dig« 
liity : and the Jurors iaforesaid, upon their oath, do farther pre- 
^nt, that the said Aaron Burr, afterwards^ \xi wit : on the said 
tenth day of December, in the year of our Lord one thousand 
eight hundred and six, within the jurisdiction of the said Unir- 
ted States, to wit : at Blannerhasset's island^ in the river Ofiio^ 
which island is in the county of * Wood, in the di^stript aforesaid, 
and within the jurisdiction of this poiirt, did> with force a&d 
arms, provide the means; to wit: boats,, men, provisions,' fire- 
arms, gun-powder, bullets, leaden bars and other military m6» 
liition, for a certain other military enterprise, to be carried <kn 
from thence against the dotntnions of a foreign Prince, to wit: 
against the dominions of the kinj^ of Sp^in*; the said United 
States then -and there being at peace with the said king of Spain, 
against t}ie form of \h.t statute in such" case, made and' provided, 
io the evil Example of ail others; in like case" offending, and 
againsi the peace of the said United States, l^nd their dignity : 
and the Jurors aforesaid^ upon their said oath, do farthet pre> 
sent, that the said Aaron Burr, afterwards, to wit : on ih^ said 
tenth day pf December, iii' the year of our Lord one thousand 
eight hundred and six, within the jurisdiction of the said United 
States, to wit: at an island in the river Ohio, oalled Blaiiner- 
hasset's island, in the cou^y of Wood and districtof Virginia 
and within the jurisdiction of this Court, did, with force* and 
arms, prepare the means, t& wit : boats, miv^ pro visions^ fire* 
arms, gun-powder, 'Vulletsy leaden bars, arid oiher military mii- 
nition, jfor a certain other "military expedition^ to be c^u'ried on 
from thence aj^ainstthe Province of -Mexico* in North America^ 
t\i^ said Province of Mexico, then and there being the territory 
of a foreign Prince, to wit : ih^ territory of the king of Spain, 
and the said United States, then and there being at peace with 
the said king of. Spain, against the form of l:fae statute in sueh 
<$ase made sind proyided, to the evil example of ail others, in :. 
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like cAse oifending* and against the peace of the said United 
•States^ aad their dignity ; and the Jurors aforesaid upon their 
said oath J, do farther present, that tiije said Aaron Burr, aftei^ 
wards^ to wit : on the said tdnth day of December, in the year 
of oar Lord one thousand eight hundred and six, within the ju- 
risdiction of the said United states, to wit : %t an island, in the 
river Ohio, called BtahHerliasset's island, in the county of Wood- 
and district fi^ Virginia, aforesaid, and within the jurisdiction 
4if this Court, did, with force and arms provide the means, to 
wit : beiits, men, provisions, fire-arms, gun-powder, bails, lead- 
en iiars, a;nd other miiitarjr munitien, for a certain other milita- 
ry^ expedition, to be carried On from thence against the dominions 
ef some foreign State, to the Jurors aforesaid yet unknown, 
with whom thcf^ United States, were then and there tt peace, 
agaiBst the form of the statute in such case made and provided, 
to the evil exampf^ ef atl others in like case offending, and 
against the p^ace of the said United States and their dignity ; 
and the Jurors aforesaid, upon their oath, do farther jpresent, 
tliat.the said Aaron Burr, a&erwards, to wit : en the said tenth, 
day of* December, in the year of otir Lord one thonsand eight 
hondred and six, within the jurisdiction of the said United 

^ States, to wit : at Blannerhasset^s island, in the river Ohio, in 
the cotinty of Wood, and district of Virginia aforesaid, and 
sritfeini^he jurisdictiori of this Conrt, -did, with force and arms, 
set on i<w>t a certain othei* military enterprise, to be carried on 
fmm theneei against i}^p ddminions of some jfbreign statci to the 
lorors aforesaid, yet unknown; with whom the United States 
arei^e then and theiNB at peace, against the form of the statute jn 
sack ca^^ miade and provided to the evil example of all others, 

I in like case oilending, and against the peace of the said United 

F Sfcafces, and their dignity; 

GEORGfi HAY, 
0/ the City of Miehmomi, in the State 
of Virgiftid, Attorney i»f the United States 
for the Vir^imn District, Proiecuior. 

A TRtTE BILi;, 

JOHN RANDOLPH, 

- A Copy. Test, 

WitLiAM Marshall^ cl'k. 

-The Clerk was then proceeding to charge the Jury. 

Mr. Sott* contended that this Was the province of the attor- 
ney for the prosecutioh. 

The Chief ^lutiecobsewei, that there was iio charge necessa^. 

Mr.Hat^, All that the Clerk had to say, was, that to this in- 
dictment/the accused had entered not guiUijy and that the Jury 
were to t^y the validity of that plea. In saying this, however, 
I have delivered the charge. 

Mr. Hay thea stated to the Court, that his express had arrived 
from MohticcHo, and had brought back the return of the Presi- 
dent of the Unitcd^States, which he was now prepared to read. 

The Chief Jiutice dii not know whether there was any neces- 
sity for it, if there was any difficulty on the part of the bari 

Mr. Jiat/i^. None ata]i> I assuf^^eyou. 
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Botts. If« wish. Sir, to hear the return. 

Mr. Hatj thca read the following certificate from the President:, 
annexed to kis extracytteucopjof Gen. Wilkinson's letter. • 

>' On re-examination of a letter 6f Kov. 13, 1806, from Gen. Wil- 
kinson to myself (which having been for a considerable time out 
of my possession,, is now returned to mc,) 1 find in it some pus- 
sages entirely confidential, given for my information, in the 
discharge of my executive functions, and which my duties and 
the public interest forbid me to make public. I have, therefore, 
given above, a correct copy of all those parts which 1 oqght to 
.permitto be made public. Those not communicated are in op 
wise material for the purposes of justice, on the charges of trea- 
son or misdemeanor, aepeirdlng against Aaron Burr: they are 
on subjects irrelevant to any is^ups which can arise out oi those 
charges, and could contribute nothing towards his acquittal or 
conviction. Thp.ujujiers mentioned in the first and third pari^- 
graphs^ as inclqsea in thp letter, b^ing separated therefrom,, and 
not in my possession, i am unable, from mefnory, to say what 
they were. I presume they are in the hands of: the Attorney 
for the United States. 

Given under my: hand this jTth day of September, ^^Ol , 

' / Th : Jefferson.*^ 

Mr. jfifoy observed, that in^w o«/^ and in thcr l^resident's ex- 
tracted copy from Gen. W'ilkinson's tetter, there was not a va- 
riation of more than ten or fifteen word^ ; the 'omitted pas- 
sages were, indeed, so manifestly improper to be subpiittcd t0 
the Court. , ^ ^ 

Mr. fiaf^ihexL rose to open the charge of the misdemisanQr : 
May it flea$e your Honours, and .Gentlemen of the Jurt^ : 

The tfefendant, before you, is charged witl^ a violation of the. 
law of Congress of the , United States, passed in th^ year '94. As 
it originally stood> the existence of* this law was limited to a 
short period ; but expeirience having proved its salutary tenden- 
cy, it is now made permanent. The defendant stands chaiged. 
with violating the fifth section of this act; and rip other. That, 
section is in the following words : 

*' If any" person shall, within the teri-itory or jurisdiction of 
the United States, begin or set on foot, or provide or prepare th^^ 
means for any military expedition or entcrprijse, to be carried 
on from thence against the territory or dominions of any foreign' 
Prince or State, with whom the United States are at peacB. 
every such person so offendiDg, shall, upon conviction, be ad-* 
judged guilty of a high misdemeanor, and shall suller fine and 
imprisonment; at the discretion of the Court in which the. con- 
viction shall be had, so as that such fine siiall not i^Xceed three 
thousand dollars^ nor the term of imprisoninent be more thaii 
' three years.'* , \ ^ 

You >^iH observe, gentlemen of the Jury, that an oflcnce against 
this law ^ may be committed by beginning;, or setting on foot, 
within the territories of the United States, any inilitaiy expedi- 
tion or entorprizc against the territory of any foreign Prince or 
State with whom the United, States ar? at peace. The law de-^ 
dares, that jFa man begins or seta on foot^ or provides or pi:^- 
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pares jmeans for any such offence he shall be liable to pUnish-. 
ment. 

The indictment filed in tliis case contains seven counts, be- 
tween which there is Some slight diiierencc. I'hese it is inciim* 
I bent on me to state. 

The first count in the indictment, charges the defendant with 
^ginning a niiiita ry expedition at Clannerhasijet's island, tfy be 
carried on from the nee ai^ainat the king of Spain, with whom 
the United States are in a state of peace. 

The second, charges him M'ith selling on foot a military ex- 
pedition against the territory of the king of Spain. 

The thirdj is the same as the last, except, tiiat the Province of 
Mexico, is stated as Me territory of the king of Spain, against 
which the expedition is intended. 

The fourth count, charges iiiQ defendant with providing the, 
m^nns of a military expedition against the dominions of the king 
of Spain. . . . . 

The fifth is the same as the fourth, except that Mexico is par- 
ticularly mentioned, as tho Province against which the expedi- 
tion is intended. • 

The sixth is the same as the fourth, except that the foreign 
territory iis'said to be unknown. 

The seventh, charges him with setting on foot a military de- 
Kgn against the domiiiions of a foreign State, to the Jurors un^ 
known. 

If the evidence produced, proves him guilty on any count in this 
indictment, yditmusfc find him guilty. This is all that you are 
bound to say. The fine and imprisonment belong to the Court. 
I shall trouble you with no remarks upon the enormity of this 
ofience, nor upon the consequences which were likely to have 
resulted from this expedition, had it been carried into effect. 
The Court will consider these circumstances in estimating the 
ine and imprisonment, It is only your province to determine 
whether he is guilty or not of the facts charged. in the indictment, 
ft is not necessary for me to enter fully into the evidence which 
rill be exhibited before you. The case is shortly this: — It is 
believed, and it will probably be proved to you, that the accused^ 
trtth several others^ had/ormed a scheme to dismember the 
^'e^ern from the Atlantic States, and that for this purpose pre-* 
paratioBS were actually made; But the design did not termi- 
nate with i\ie separation. Their object was to make war upon 
the territories of the king of Spafe. To effect this scheme, New 
Orleans was to be seized, and Mexico was to be invaded both by 
land and^sea. During that period, and ever- since that- time, 
Spain and ih^ United States have been in a state of peace. To 
accomplish this object, men, arms, and provisions were prepared. 
About thirty-fire or forty men. assembled at Blannerhasset^B 
inland, under the, direction ^ the accursed. It will be proved to 
you, that they left that place and descended the Ohio, on his ap- 
prisin«j them of the danger of interruption from the civil, p^er- 
haps the military authoj ity. It will be proved to you, that after 
they had arrived at the mouth of (Cumberland river, they were 
joined by the accused^ who took the command of all the force 
there aSvsembled j that they descended the Mississippi to a consi* 
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derable distance below Natches ; that at Bayou Pierre he re* 

ceived thcf first intimation that the first part of his project couM 

- not be aceomplisbed } that he fell into the hands of the civil 

' authority ,Ji*&m which be is said to have escs^pcd, and that he 

was arrested and broucht here, 

! have only .one additional remark for your consideration. 
The act of Congress \^ i|ot intended to of^eraile upon those wbo' 
have aceoiirpUshed their plan», -Suc'ccss is not necessary . It 
operates on those, whp prepare aind set on foot a -military expe* 
dition. It is not necessary they advance far in the enterprize. 
If means a^e already accomplished/ and their destination cer- 
tain, it is sufficient. You, ^htlemen of the Jory^ are to inquire, 
whether the accused did prepare these means with the view of 
making such an attack. If you conceive that suclr was his in- 
tentention, you must prOnounfee him g<uHty. 

Mr. Hay then callecf over the names of the witnesses on the 
part of the United States. 

Mr. John Qraham was sunJmorfed to the book, and was abptit 
to be sworn, when Mi*. Burr reouested the attorney for the pro- 
secoiion to stat-e the substance of Mr. Graham's testimony.; and 
whether it related to the acts dons on Blannerhiasset's island. 

Mr. Hay observed, that he could give a very rough outline^ 
of Mr. Graham's evidence, as he had net frequently conversect 
with the witnesses on the subject. He bcTieved,- however^ thai: 
Mr. G, would prove that the military expedition down the river 
was under the direction of the accused v that be had set on foot 
and provided means for the expedition^, whose object was to* 
iYivaae the Spanish territories/ after the preliTOinafy object oF 
taking possession of New Orleans- had been accomplished. 

Mr. uw^r. It would save time if gentlemen would state the 
contents of Mr. G's testimony with more precision. It is within 
their knowledge^ that Mr. Graham has uever seen me iMit once ;/ 
and then only for a few moments, at the town of Washrngton 'r 
and that he was not at the island at the time when the. military 
expedition is said to liave been there, nor amy other which is ex- 
pected to be proved.. We shall ask the Court to confine the 
counsel for the prosecution to proving the facts first. 

Mr. Graham was sworn : when Mr. Ha^ observed, that he 
looped he was at liberty to bring ont the evidence according ta 
his own discretion ^ but that not having the advantage enjoyed 
j by others, of understanding the evidence, ft was- impossible for 

him to stale the substance of each witnesB^» teidtimony. He be« 
^ lieved, that Mr. Graham would prove tbe setting on foot of a^ 
i military expedition. ' 

I Mr. Burr, In the district of Virginia ? 

■ . Mr. Hay, Yes > begun in the district of Virginia. 

Mr. Burr conceived, that the opposite counsel should either 
restrict themselves to the bringing out the evidence in the order 
which they proposed on former occasions, or that they should 
! be called upon to prove first, the fact laid in the indietment. 

Mr. Wtrt, Part of the fact laid in the indictment is the desr 
I tination of this very enterprise. 

Mr. BotU. When we wished them, on a former occaision, t^ 
1 begin with the proof of the overt not, they urged, that their 
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course was the local order of nature. Will the gentleman tfaeii 
depart from it in the present instance ? It is either right to pui 
§U6 this course^ which they themselves recommended^ or t 
prove first the act laid in the indictment. Rather than distur 
them in the course which we had supposed they had selected 
ire had made up our mind to submit to all inconreniencies. Th< 
eentlemen had sufely better begin at the island itself; and afte 
they hare proved the existence of their military expedition 
they may then search all the world over for stuff and nonsense 
enough to fill up the vacuum which they have imagined. 

Mr. //ay then pbserved, that he would not waste the time oi 
the Court in useless disputations ; that he wou|d take the gentle 
men at their word^ ana begin at th^ island^ and then he would 
look out for other nonsense, a^ the gentleman called it, to fill 
up the ch^m of his statement. Then Sir, as we are confined tq 
the district, we will begin at the island/' 

Peter Taulor, whose eeneral testimony was before given, was 
again called, lie now stated, in addition, that there were about 
thirty men there, who appeared to be under the command and 
direction of Comfort Tyler, (with whom they had come) before 
they arrived there : lie did not know how many arms or hoi^ 
roach'powder there was ; but there was some ; and there were 
some provisions and bullets. Mr. Blahnerhasset and Mr. Love 
were all that he knew of their havinar taken with them from the 
island. 

A question here occurred by relating to his interview with 
doctor Bennett, to whom application wa9 stated to have been 
made for the delivery of the public arms for the service of th^ 
expedition ; upon which some conversation ensued, when Mr. 
Hay stated that the witness (Dr. Bennett), had been attending 
here for some time, but, that in spite of all his adn^onitions he 
would go home \ and therefore they must lose the benefit of hia 
testimony. V 

Questionby Mr. JFfW. Do you know any fact that connects 
Blannerhasset and Burr in thjsafiair charged ? • 

Witness. All that 1 know is about the letter, and what Blan- 
nerhasset said to me about going to take Mexico. He wanted 
all the single aiid orderly young men that he could get to go 
with him. Col. Burr wanted to be king, and his daughter to oe 
queen after he was dead. i. 

CoL Burr, What time did you see me at Blannerha^set^s 

island ? 3cV 

Wttmss, It was in tbe beginning of September that you wen||^ 
there, but I neyer did see you there at all : I well remember that^ 
because I buried my wiib while you were there. My busines^ 
in Lexington was done in October; the object of which was to 
inform Mx* Burr not to come back to Blannerhasset's island for 
danger. 

The evidence before given was in many parts repeated, anc^ 
in no instance difiered from the former. 

r • • 
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Evidence of Maurice P. Belhmp. '" 

^t, Bttrr wished to know what M'-as to be proved by this wit- 
ness/ Mr. Haj stated that his evidence related to a, letter and 
other pai'ticulars relating to the island. 

Witness. Do you mean me to give evidence as to the conver- 
sation which passed ? 

Mr. Hay, JSvery thing which relates to the transaetions on 
the island. 

V Col., Burr. The gentleman has already acknowledged my ab- 
sence from the^ island. I shall certainly object to any evidence 
which do eji not Jrelate to the precise spot. I am charged with a 
particular crime committed at a specified spot ; but they are go- 
ing to charge me with a crime at 4 place where I was not. If 
they shall fail respecting time and place, oi^ cannot prove that I 
was present, they rans$. fail in. their indictment. What toot, 
place out of the district, nor the words cf any body can be re- 
ceived. 1 will, however, permit the witness to go on, in order 
to afterwards prove that he is mistaken as to his evidence. . 

Mr. Hay. The witness will pravethat he took a letter, which 
>vill prove the connection of Mr. Burr with the transaction on 
the island. 

, Question to the Witness. Were yon on Blannerhasset^s island, 
'-^at what time ; and what did you see there ?. 

Witness, I was thera on the evening of the 10th December, 
1806 ; I had been employed by Mr. Blannerhasset. He required 
me to take a letter to Lexington in Kentucky, to a Mr* John Jor^ 
dan ; and in that letter there was one inelosed to Col. Burr. 
Some short time previous to Mr. Blannerhasset's asking me to 

fo to Lexii?gtom, in ponseqjuence of reports that were going on, 
stated to him, that 1 believed that the expedition was an unlaw- 
ful one; but he assured me that it Was not. On that, I shewed 
him a letter, which I had^had from on^of my friends ; and told 
him I would have nothing to do with the ousiness, if that wa§ the 
case. I suppose that that was the reason of his reading the letter 
directed to Mr. Burr.to me, before he sealed it, which^he did. The 
letter acquainted Col. Burr of his acquittal at Lexington, for that 
the Jury did not find a bill. It also mentioned the state in which 
the boats vfe^r^ on the Muskingum; though 1 dp not recollect 
what he said respecting them : This^ I think, was about the mid- 
dle of November, 1806, or a little later. The letter also mention- 
ed the quantity of provisions that he should probably wanir, to take , 
him down the river : he mentioned corn meal as one article ; and 
he mentioned thiit he should probably take his family with him. 
The letter was \try Jong, and l.cannot recollect above a half 
j|f it. This letter I delivered to Mr. Jordan, who broke it open, 
and requested me to take the inclosed letter to Frankfort to Col. 
Burr. I carried it to him, and then returned back ^gain with ^ 
letter from Col. Burr to Mr. Blannerhasset. 

Question by a Juror. Did Coi. Burr hold any conversation with 
you ? 

Witness. No Sir, not that I recollect. Before he closed his 
letter he handed it to me to read : 1 r^ad apart of it, and asked 
him the explanation of some words ; upon which he took it out of 
my hand and read it himself. Th^ substance of it was that he 
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ihsit^ei Mr, Blanuerhasset for his exj^rtions in preparing the 
hoaits, and stated that h^ should prol)ably leave that place in about 
eight days, I believe for Nashville. He said that he should pre^ 
bably go down the river before Mr. B 1 an nerhasset would ; and 
that he was glad to hisar that his family were coming pa with 
hiin ; and that he would procure a situation for them at Natchez> 
or at New Orleans, until they should be better situated at the 
Washita. 

Ml' Ha^, Was there any mention made^as to speed ? ^ 

A. Yes, he desired him to make all the speed he could, because 
^perhaps the river, would soon close with ice. - 

Q, Did he state any other reason f . 

A. No, not that I recollect. 

g. Did you carry no verbal communications ? * >J** 

A. Yes, Col. Burr requested me to mention to Mr. Blanner* ^ 
iusset, to have the boats that were going down the river, to have 
in the day time, the signal of a white flag; and in the nij^ht time, 
a lanthorn or lamp. 

Q Believing that the expedition was lawful at first, had you 
not agreed to go with it .^ 

A. Yes, I had proposed to go : 1 do not know that he ever said 
that the government were engaged in it. He said that he ex- 
pected- there would be a war with Spiain, and that tiiose people 
who M^ent with him, provided there was a war, would join with 
the regular army on the frontiers, against the Spaniards. If 
th^ra was no war, then they were to go and make a settlement 
on the Washita. He mentioned th^t General Eaton, Mr. GaUa- 
tin and General Wilkinson had been acquainted and joined in it. 

Q,. B^ a Juror, Were they civil or military officers thikt he 
meant, when he said that the orders of the government had 
joined if, or knew it ? 

A. I do not know, as he mentioned both. 

Mr. Wirt- Did you go down the river with him \ 

A. I Did not. ^ V 

Q. What prevented you ? , 

A. On my return I found in the post-office, a letter from yoiling 
Mr. Daaielson, General Eaton's son-in-law, with Gen. Eaton^s 
testimcioy : Finding then that General Eaton was not engaged 
in it, as I had been led to suppose, and that we had been deceiv- 
ed, 1 communicated the deception to* my friends^ and a number 
of us abandoned the expedition altogether. , 

Mr. Hay* Had you any conversation with Mr. Burr on the 
fiabject > 

Q. No. He only asked me some particulars respecting the state 
of preparation of ijhc boats, and whatnumber of men would go 
down with the b(jats \ but he did not mention the ^number that he 
expected would go. 

Mr. jW^-^e. You mentioned that some others besides your- 
self withdrew from the. expedition ; how many were there? 

A. There were three or tour: several were gone. I remem- 
ber that Mr. Gushing and Mr; Dana's brother forsook the expe- . 
dition. - 

Mr. Hai^. Did you carry.no message from Burr to Blaimerha^ .' 
set, to hasten the departure of the boats ? 
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A. No, Sir, no otherwise than I have stated, except iliat I 
recollect once, ^r. Burr stated that from the common report and 
''from the newspapers it appeared that the public mind w as very 
inuch agitated, and ihcensed,. hut that he hoped there would be 
))0 opposition made, by those who had the management of the 
boats to the civil or military authorities : I think his expression 
%¥BB the conibtitutisd authorities. 'I suppose that the people he 
jcneant were those that were afterwards on the island. 

Q, Were the men armed after you got to the island ? 

A. When 1 got to the island, I went into the hall, and was 
ktruck. with some surpriase at the number that was there. There 
appeared to be about 20 there, and they appeared in much con- 
tusion : some Qif them had guns and were cleaning them. 

Q, Did Col. Burr speak of those boats and inen as though he 
kad authority over thfcir movelnents ? 

, A. tit spoke as one concerned, but not as though he had au* 
ithority : he thanked Mr. Blannerhasset for the exertions that he- 
bad made in expediting the enterprise . 

Mr. M'^Jiae. When he spoke of the people descending the ri^ 
yer, and said that he hoped they would not resist the lawful au- 
thorities, did he speak of them as A2> people ? 

A: Not particularly: ^^they" 1 think was the word that he 
tised. He did; as l^ understood, before speak as though he had 
(connection with them. 

Q. \Vhen you delivered the letter, had you heard nothing of 
the measures institiated by the legislature of Ohio, to suppress 
tlie expedition ? 

A^ No, nothing, till aftfer I returned. 
» Col.*jBurr, The legislative measures were oh the 4t}i or 5th 
December, and the departure appears to be on the 10th. Chi- 
licothe, the seat of government is SCO miles from the place where' 
2 saw Mr. Belknap ; and therefore he could not have heard. 

Mr. Uav. 1 did not know the date of Mr. Burr*s letter. 
1 Mr. Betknapy It was dated about the last of November or the 
beginning of^December, and 1 returned to the island about the 
loth December. 

Mr. M*Rae. Wheh you returned to the island, had you any 
conversation with Mr. Blannerhasset before he startied. 

Witness. Yes, but I do not particularly recollect any thing 
particularly of it : he mixAe some small enquiries concerning 
Col. feurr. 

Q. Do you particularly recollect whnt it was > 
, A, Why, Sir, he asked about his health, I believe ; an^ asked 
Sf there was a probability of his going away. I said, 1 think, 
^hat there was another Grand Jury summoned, and that I re- 
turned soon after I heard it. 1 think it was between 8 and 9 
o^clock in the evening i got there, and he said he was going 
^way before day. 

Q. Did it rain that night > 

A, Not that I know, but it was very dwk and cold* 
^ Q. DiA you ask him, or did he inform you of the reason foir 
facilitating the departure } . . 

A, He said he expected the people of Kehawha : he said be 
]had enraged them against him ^ and he Wiis under some appre- 
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heii$ions. thaj; be should meet with some difficulty if he did not 
depart immediately : and besides^ he said that he had detained 
there for a long while. 

Q. Had you any other com mupications with Mr, Burr? 

A. >Jo, Sir,l never saw him before or after until 1 saw him 
here. 

Q. Did you understand from both of them^ that there was a 
connection btetween them ? 

A. Y es^ from both of them . 

Q, Was there any pubiiq rumors or report before you went to 
Lexington f 

w4. Yes. 

Q. What If ere they ? 

A. Why^ it wlas abbut ihe Spanish invasion^ and there were 
Various opinions concerning it. 

Messrs. Martin and Burr objected to evidence of this sort. 

Mr. M*Itae, My object is to ask the witness whether Col. 
Surr did not enquiire as td the state of the public mind. Did he 
not eiH|uire something about it I ' 

A. Yes, CoL Burr asked me what ^as the news abroad : I 
think i told him that the public mind was much agitated ; and 
that the people thought there was something on foot, which was 
notleeal. . 

Q. Soother enquiry or remark ^ 
* A. He asked/ 1 recollect, whether I had seen any thing m 
tke papers from the goyernment, on the subject k ' 

A, I told him i had not. 

Q, What was his reply, as to the public opinion ? 

A. He answered that the public were under a wrong impres- 
lion ; that he had no illegal intention; but he did not state what. 
intention he had. 

(Q. What were the ofiers madetoypu^to induce you to join 
the enfterprize } 

A Nothing in particular. Mr. Blannerhasset told me that if 
i did not find it as he had stated, after we descended the river ; 
and that if 1 did not find that General £aton and General Wil- 
kinson, and others were there ; and that if there were not a Spa- 
nish war, he would bear my expences back. 

Q Then when you thus engaged^ it was to engage in a war. 

A. Yesjif a war took, place. I remember that was always 
mentioned. 

Q: And Mr. Gallatin was to have joined? 

A. Yes, so Mr. Blannerhasset said. ' 



CROSS EXAMINATION. • 

Hot. Burr. Do you remember, in my letter, my offering a 
specific quantity of land to Mr . Bl annerhasset ? 

Witness. No, ^ir.I think there was something mentioned of 
this nature : that he might offer to young men, one hundred 
acres each. 

Q. Did I not mention giving him forty thousand acreai 

A. No, Sir. 

ft. Did I not show you a map of tlje land ? 

'-4. Yes. 
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Q. Did I not show you some deeds of the land ? , 

u4. 1 do not recollect it. 

Q. Did I not speak of i^e expedition, as rather doubtful j and 
speaking as to the advantages and disadvantages of it; say^ that 
if he could not live in peace with liis neighbours, he had better 
come down ? 

A. Yes, I have some such impregsion *. the impression that is 
on my mind, however, is, that you did expect him down th/e' 
river. . ^ 

Q. Did I not ask you whether he could live in peace amongst 
, his neighbours ? ^ 

A. Not that I recollect ; but I think you asked me if be was 
coming down. ' - 

Q. Did Tever mention any thing to you, about Tyler's party I 

A. No Sir. c . 

Q. Where were the boats building, of which you speak ? 

A. At Muskingum, in Ohio. , 

Q. How many guns do you suppose there were with Tyler'd 
men> ^ 

A. I do think there wpre more than three. 

Q. Did I ever speak of any people or party as mine P 

A. No, not that I recollect : your expression in general> wa»,>* 
'^they.^' 

Q. Had you any oners from me .? 

A. No, riot from you. .> 

Col. JSwrr having done questioning. , 

Mr. M'Rae, Did you communicate to Mr. Blannerhasset tfa^ 
cause of your not going ? ^ 

A No, Sir, I did not ; but I did to Mrs, Blannerhasset the had] 
gone. 1 ffot jny inibrmation from young DanieUon, son-in-law to ! 
^ General baton. 

Chief Justice, Did he say any thing there about going to 
Washita, and of your going with him, in case those things should ^ 
not happen; as you expected ? ■ 

A, No, Sir, not that l\yecollect 5 he only spoke of bearing my 
expeoces back. 

Mr. M'Bae, You spoke of others, besides the names you 
..lentioned ; do you recollect who he spoke of besides ? 

A, He mentioned Mr. Dayton, Mr. Devereux, and Mr. Smith 
of New- York. 

Q. Did he mention Col. Burr too ? 

^. Several times he didi 

Q. Did he mention him, as being at the head of it? 

A, I asked him if Mr. Burr was concerned, and he remarked 
that he did not know what Mr. Burr was going to do : he said 
he supposed I knew that he was not very high in the confidence 
of the country. Afterwards, whenever he mentioned him, I did 
understand that he was to be at the head of this business -, and 
so 1 understood him in all his other conversations, 
^'Mx, Wirt. Were ypu at the boats? ^ , 

A. No, I landed some rods above them. ^ --i 

Mr. Burr. Were they rifles that you saw I - ' 

-<4. I think they were. . 
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Mr. Berkly (a Juror). In the communication you had, did Mr. 
Blannerhasset speak of these men, who came to the island, as 
though they came at the instigation of Mr. Burr ; or IJiat they 
were drawn there by himsell ? 

1 ^. I do jiot recollect that he evpr did say any thing upon that 
labject any way. 
Q. When he spoke about these men, what did he say ? 
A. He said that there were a number of men coming down to 
. p along with him* 

Testimony of JRichard Nicl, 
Mr. Hay requested the witness to proceed to relate all he 
knew -on the subject before the Coui*t. 

Witness, Last year one of my sons lived 6n the island, con- 
ducting Mr. Blannerhasset's business : 1 have another in the 
neighborhood, who came backward and forward. About the 
first of September, Mr. Blanncrhasset sent for me : I went, 
* jmd when I got there, he appeared to be very busy writing. 
After a while, he asked me,, if I could^'keep a secret ; he said 
be had a parcel of writing to do, and that he wanted me to co- 
py ; that he had sent the first number^ t which the printer did 
pot understand. . 

Mr. Burr, 1 was willing to permit the gentleman to show any 
tting that tended to look like a military undertaking, as wa3 
charged in the indictment, if he could ; and I have for some 
lime indulged evidence to be given of conversations held with 
ftkher people : but since there is an evident and wide departure 
from even that sp,ecies of evidence, it is time to stop them : it 
is not that we did not long before this see the impropnety of the 
length which witnesses have been suffered to take. 

Now, this^ witness seems to be about relating a conversation 
vith his son, and with Mr. Blannerhasset, at diiierent periods ; 
%ad conversations which did not occur in my presence. I shall 
^tet. Sir,. to any evideoce of this nature. 1 am perfectly wil- 
ling, and, indeed invite the gentleman to bring forward any tes- 
timony which goes to shew any thing like a military expedition, 
w military preparation . 

Mr. Hoy. I could have brought forward our witnesses in al- 

fiost any order whatever, if they were all in Court ; but, with 

idl the efforts 1 have been able to make, I cannot get them hej e 

» I could wish. I think^ Sir, that we ought to be at liberty io 

prove the connection of the parties concerned in the expedition. 

is, I have not the least doubt, I shall be able ta do ; and it 

^t signify in whsii precise order bur witnesses are introduced. 

Mr. Burr, If the gentleman means to prove his charge by ar^y 

acts that were done out of the district, there certainly will be 

Dbjection made to it. 1 see several persons in Court who we] e 

mined on a forjmer occasion ; and who were present at the 

ftland ; if the gentleman was to call forward those persons, I 

hould not object. 

* See Mr, Belknap^s testimany on August 20, p, 346 : also see 
ieptember £0. 
t It is presumed this was a number of the paper called the *'Qi«^- 



A -_-""•*< 



, ( ^6 ) 

Mr. Hay, Then we never shall agr^e a^ to the introduction 
of testimony. 

Mr. Burr. If they do not go to the noint, I shall certainly obi 
ject to ail irrelevant t^timony *, or to tneir ^oing to the Jury. 

Mr. Haif. Sir, we shall prove by this witness that there was 
a connection between the accused and the persons on the island \ 
and that the expedition bad a military appe^anpe -, and we have 
more witnesses to the same purport. I presume we may proceed. . 

Mr. Burr wished the gentleman to say, in candour, whether 
he meant to proceed in fliis kind of testimony ? We have a va-^ 
riety of grounds upon which we shall object to the testimony of 
Mr. Niel, or of any other witness of a description whose testi- 
mony must be totally irrelevant. We have a number of law 
points to contest ; and it would be better for the gentleman tq 
produce all his testimony, relating to the nature of the military 
eXjpedition, before we commence qur argument. 

Mr. Hay. Is there any objection,' then, to going down the, 
river, to prove the character pf the expedition ? 

Mr Martin. Certainly there wiin)e. 

Mr. BoHs. . I regret exceedingly, that Mr. Hay should show 
so uniform a predilection for this little island, which he has 
singled out as the spqt where to lay his indictment, which was 
hot merely pianifest, but expressed ; and his reluctance to go to 
any other place was equally clear. We could tave really wish-: 
ed, that the public s|iould have been made acquainted with thi^ 
military expedition. We have no idea of pup act being «pV^^ 
into a thousalid parts, and exist! »^, at the same moment m diff ^ 
ferent places with relation to the same individual. I presume 
that this case inight be productive of the same altercations and 
delay, as we have experienced in the case of treason, except ihe 
Court at oncQ require the evidence to the facts charged to bq 
given, and not go into an idle parade pf two nionths evidence^ 
to hear nothing pertinent to the ca§e. \. * 

Upon a view of the act of Congress, defining the crime now 
charged^ a question must arise whether any accessorial offenca 
can be committed or' not. We shall contend that no person cai| 
be brought within the pains and penalties of the staJtute, but a 
person who shall have been proved to be present, at the time th^ 
act was done ; and not only present, but concurrinj^ in, and 
acting at the fact. You have settled this question. Sir. If htt 
can be guilty, here, he not being present, it must be under the 
conimon law. Now, the common law i« a (creature, and a crea^; 
ture cannot exist without a creator. This then applies itsplf #o ' 
the question, whether the common law c^ exist in the United* 
States, so as to attach itself to the statute. Upon the acknow^- 
lodgement, therefore, that he was not present at the time of thp 
act, I must conclude that he cannot be guilty, because the sta- 
tute only speaks of offenders who were present *, and not of a,Q^ 
pessaries. This doctrine your own opinion strongly supports; 
and you go on farther to say, that if there is an offence to be 
made out within the limits in vhich the accused falls, it must be 
by the operation of the common l»,w and not of a statute. It 
cbncedea Jidwever, that the creature does not exist. I need not 
remind yoii. Sir, that it was one of the fayorite principles of 



y^ 



i 



( 57) 

the wdrthy prosecutor, that this creature (the common law,) 
had never arrived on this side of the Atlantic. Then if the 
creature pre-supposes a creator, and the octan is a bar to its 
emigration hevG, I must take it for granted, that this prosecu- 
tion cannot be supported upon principles of common law. 

1 do not joaean Sir^ to travel over the former grbund of argu- 
ment, ill any of the positions necessary to lay dawn at this time, 
bat I consider our doctrines tenable under the following posi- 
tions. , . « 

1.. That tinder tjie act of Congress (on the third and fourth 
sect id ns of which this indictment is formed,) there can be no 
aecessorial offender, i. e. none are within the pains of the sta- 
tute but such as are acting in the fact charged. 

2. if this point be not sustainable, we shall say that no act of 
Cof. Burr, done out of the district, can b© given in eVidence 
igainst him. 

S. If the first point be not sustained, we shall prove that no 
let of accessorial agency can be given in evidence on this in- 
dictment, which charges the ofifence of acting at the island ; and 
not charging specialty that the person indicted did the accesso- 
rial act. 

Upon the two last points, I have little more.to do than to read 
extracts from your own opinion upon the subject. '' The place 
ifl which a crime was committed is essential to an indictment, 
tere it only to shew the jurisdictidn of the Court, &c." (See 
opinion of the Court, on the motion to stop the evidence^) 
Hawk, B. S,ch, 25, sect, 841; and ch. 23, sect. 91, are referred to. 
2t would compel a man to go through the acts of life, to be pre- 
pared to make a general preparation for meeting the specific act 
Uid in the indictment ; were it otherwise, other parts of your 
opinion, if I have a true understanding of it, intend similar 
doctrines ; and from all which it appears to me, that there can- 
not be an offence made out against Col. Burr on the present in- 
dictmeat, because the evidence does not say that any act was 
done by him upon Blannerhasset^s island, which could connect 
ium with a military expedition there ; aqd that if he did any 
thing at all, it was at a distinct time and at a distinct place ; 
lod in short, in a different State. Therefore, whatever his 
acts were, it could be tio more than the procurement, which is 
flot charged in the indictment. Th^ gentlemen must^ therefore, 
kel themselves in an inextricable perplexity from the mere 
wordB of ihe indictment and the law on the Subjects It will be 
o(t|iecessary to trouble your honours with all the seven Count:^ in 
the indictment, nor inde^ with many of them, because the 
criracjs charged in th^m never had an existence. But however, 
it might be supposed, the nenue was laid at Blannerhasset*a 
island^ when he was two hundred miles from it at the time : and 
ID the place where he was, it is not proved that he did any thin^ 
^i^nducive or tending to the operation of any unlawful expedi- 

I The enquiry then closes on this single point : his absence and 
he physical im}>ossibility of his acting on the island when he 
pras so far from it. 

' Vol.. S H 
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. 4. The fourth point L;^ that, if the foregoing points be nol 
sustainable, stiH no evidence of accessorial agency could be 
given until a recdtd of the conviction of some actor, in the ex- 
pedition, be produced. Here 1 recur again to passages in your 
opinion^ (Ml*. Bbtts read some parte of the opinion to elucidate * 
his position, and expatiated on them in application to this case,) 
under all the admissions that could be made ; «till, as the guilt 
of the accessary must solely depend upon the guilt of the princi- 
pal, he contended that accessorial guilt could never be made 
out in a Cdurt of Justice, until that guilt on which it depended 
for itst existence was made to appear ; and therefore, the argu- 
ment must necessarily be brought to this : that no man is to be 
charffcd with an oifence, until that offence is actually performed :• 
and if the pretended performer of the offence cannot be brought 
forw^d, the procurer surely cannot be, since the commission of 
the oifence cannot be taken for granted, but must be proved ; he 
not being specially cognizable with the offence. 

The rules of law on this subject Have been read, and need not 
to be repeated. Upon the whole, he conceived that argument 
would consume time unnecessarily, since the opinion given by 
the Court on the other occasion, furnishes as strong language in . 
support of the position as could be given. 

6. But should gentlemen at any and every stage of this pro- 
ceeding, say, that we are not in a state of maturity sufficient io 
support ,our positii^ns, they may uniformly be told that it is in 
their power, if they are able to prove any thing : and we say 
that the acts on Blannerhasset's islsind do hot, and' cannot 
amount to a providing or preparing the means, or a beginning 
or setting on foot a military expeoition there,. 

This point resolves itself into two others. The first is, that 
there was no military expedition in maturity there. Secondly. 
If there was a military expedition in progress there, it was not 
" begun*' nor '* set on foot" thcr^e : nor wfere the means for it» 
progress or beginiiing provided there. 

In discussing. this question^ it will be necessary to carry alone 
with us the application of the principle of construction to penal, 
statutes. Penal statutes are not only to be construed strictly 
and in favor of the accused ; but, wherever, from the particular 
structure of the statute, there shall be a doubt of its meaning, 
it must be* liberally applied to his benefit. See 1 Hawk. p. 
116, ch. 30, sec. 8, 1 Bl. p. 88, in the note. There arc some ex- 
amples illustrating this principle, and which shew how rigidly 
this rule was carried into practice. Stealing money was as great 
an offence as stealing goods ; yet, it was held that money was hot 
included in the word " goods/' There is one exemplification of 
this in Leech tS. The statute made it larceny to steal a cow : the 
fact' was proved upon tl^e culprit, but although he stole what 
looked like a cow, yet it was found o6t - that she never hs^ 
a calf, and therefore she was an heifer. This was under St. 12, 
'Edw. 6, but it was afterwards altered, so as to read '^or other 
cattle,'' by statute 14, Geo. 2, ch. 6. But although the legislature 
had erred in not making the crime of theft so particularly under* 
stood in this case, yet the Court thought it was better that the 
person should not be punished^ than to wrest a word out or its 
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nieaning in order to t>umsh. In Taylof^s reports, p. f46, you wUl 
find a (Dase of this kind of ambiguity, where the Court supported this 
principle of lenity, and would not construe law to the detriment of 
a prisoner. Apply this principle to this question, and I then will 
jisk^ -what constitutes the oftence charged by the act of Congress. 
At another, time, and upon another occasion, in which there 
had not beeil so much excitement, I think I should have been abla 
f to prove that these sections are not capable of the explanatiotis 
L put to them on the other side ; but I have conceded, and shall con- 
k tinue to aoneede erery doubtful point ; but with respect to one 
' thing there can be no doubt, that to '^ begin and set on foot a mili- 
tary expedition; or *' to provide and prepare^ the means of a mi- 
litary expedition, int^^ds that there shall be the whole and com- 
plete me^xia of a military expedition provided and prepared. The 
natural import of the words will furnish an answer to every ques" 
tion upon the subject ; and it is not ah half, or even niAieteea 
twentieths of the means prepared that makes the whole means. 
Apjplying the same language. Sir, to any other subject : sup- 
pose it, for instance, to be said, that meaftf had been prepared 
for building a state house : it is not to be understood that even 
iho most material parts are provided^ but that the full means are 
prepared for buildmg that house. So with respect to a contract : 
li^ the whole of it is not completed, there will be a breach of con- 
tract. If it were not so, what would it lead to ? We witl suppose 
that a perfect state of preparation of means is the thing required by 
the act.of Congress ;*canyou suppose ithat an imperfect preparation 
of the means will satisfy the impositions of that act ? The mo- 
ment that you recognize such a doctrine, you throw yourself on 
the ocean of uncertainty ; for the means are -undoubtedly the first 
thing that entered the mind of the projector j because it cannot 
be ascertained, by the number of men, the quantity of means, 
of guns, of powder, shot, &c. by them, what constitutes prepa- 
ration, &o. they go down to the very first steps, or even the very 
first thought that entered the mind of the projector. It may be 
supposed to exist in the purchase of 3ome guns, or in the employ- 
ment -of some men V or it may be taken in its simplest and most 
unconnected form ; and thus^ Sir, you must be at a loss to say at 
what stage the statute would intend to fix the crime intended. 
i>fe«, are said in this indictment to be the mea«^. Men are free 
^ents to be sure. Well, if tw^w would be sufficient to constitute 
the means ^ under the act of Congress, a colleetion of men must be 
such a proportion of the means (met for whatever purpose) to come 
within the limits of the ^ct-^indeed any thing short of the whole 
would be sufficient. I am forced to make this anili^ation, because 
I really should be at a loss to know how far the matter might Be 
carried: I should fear that it might be brought down to even 
the oieeting of two or thr^e individuals for a purpose unknown 
to any. 1 know of no other means towards this supposed expedi-^ 
tion, than that about twenty-six young men met at Blannerhas-^ 
set's island. ^ ' 

Mr . Hai^ interrupted . U this meant for argument against the 
admission of farther testimony I If so, it is strange that it should 
be admitted as «uch . 
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^ Mr. Botts, Why, Sir, certainly we have a right lo shew that 
the meeting of men on the island could not be called sufficient 
means under the ptoviaion$ of the act. The means we sa^, upon 
principles of law^ must not only be sufficient for an expedition,, 
out in a state of complete preparation for a mHitarif expedition*. 
The word ** military'* is in the law, and that word must be satis - 
:fied to its full meaning Men m^y collect together, to go upon an 
i&xpedition, (and this is not uniisual in this country) but it must 
be for a military purpose, it cannot else be a military expedition. 
£ven an hostile expedition may not be sufficient to satisfy the 
word« of the law, because it may not be sufficient to assume a 
military form agreeably to the prerequisites of the case ; to hav<^ 
a military expedition, the word *^ militan^r" cannot be satisfied 
without haying a military character infused intb the means prer 
pared and provided. There may be all the materials provided, 
but the law requires that tb«re should be a military end in view, 
and military means prepared. Every military assemblage is ne- 
cessarily a warlike assembly, but contrary wise, every' warlike 
assembly is not necessarily a military assembly. Persons assem- 
bled together with crow-brils and other such weapons mightxjon- 
stitute a warlike assemblage : but, when you have these, you must 
put something more to m&e a military character : there must be 
a mWiiairy posture as much as in treason ', there must be a warlike 

fosture : and the means must be, in some measure commensurate 
o the end to be produced. If I am hot^jorrect in thi» respect, 
oae mafi may form a militfliry expedition ! Why Sir, was it that 
you wpi'e asked, why ^»e maii setting off to New Orleans could 
not conimit Avar ? It was because there was nothing in it that 
loolfed like it. So in this case: no number of men short of a 
reasonable computation, in s6me measure, (at least) commen- 
surate to the object, can possibly form a military expedition. 

There is one point in this case upon which I might draw an 
argument, and which t}ie prosecutor has not disclosed in opening 
his case, nor has ho exhibited it in his evidence ; but he has left 
it to be inferred. We are told that Col. Burr assembled a par- 
cel of innocent men, who met down the river without being in- 
formed of atiy project whatever : but now an inference is to be 
tnade, thiat they meant to overturn a great government without 
knowing atiy thing of it, by the personal energies of this indivi- 
dual! Well. These people, twenty or thirty in all, knew nothing 
at all of it — how then could the means be prepared to do thiis 
great work by the assembling of them, with all the powder and 
Ball which' we have heard ot ? I have heard of a poor man tra- 
velling through the country, and not being dispensed to beg ; he 
set up a little advertisement in all public places, that at a piarti- • 
cular time he ivould show some gt-e at sight : the people came 
and he received his money: presently the poor man let a little 
pig out of a bag, and the great curiosity was exposed. Our case, 
to be sure, diners somewhat from that ; for according to the ac- 
count that has been given to us, our boar pig has never yet got 
out of the bag, so- that w^ have not had the opportunity of show- 
ing the people, our wonde"rful sight; 

Mr. Botts concluded the argument of this day by declaring, 
that intention could not aid facts , and that orgamzalion could not 
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fflake a war, nor a military expedition ; and concladed, that let 
it hsLve been what it i^ould^ still Col. Burr must have been pre- , 
sent at it^ else he couid not be answerable for its con&equencefs. 

THUBS DAY, September 10. 

M.r. BotU this dd^y continued his argument: he contended that 
nothing which was on the island, from any evidence which had been 
or could be given, temled to shew any military appearance — that 
the boats, the&w men, and the small quantity of powder and balls, 
even added to the few rifles and pistols which they had heard of, 
could aSbrd even such an idea. He recapitulated some of the ar- 
guments which he had used upon the subject, and took a view of 
the evidence which had been given by Taylor, Allbright, and 
others. Nothing like officers, nothing like soldiers, and nothing 
like discipline or^ subordination appeared, no^ any thing like 
military character. The term "military" then must go unsa- 
tisfied, or else it must be satisfied by appearances entirely con- 
trary to its own meaning and character. If the means of a mi« 
litary expedition werie not there, it is impossible that a military 
expeditioji could have been '^ begun and i^et on foot" there. 

i have spoken much on the ambiguity of this law of Congress. 
Mr. Hay was utterly iuOapable to define, or to explain it, as it was 
the diiiyof the attorney to do, when he framed an mdictiheiit on it ; 
he could not say what the pi&nce wsts which was inten^ded to be 
punished by it-rhe could not say, what was the meaning of a 
" military expedition.^' Indeed it was of such a perplexing na- 
ture, alid the Supreme Court was so thin at the time, that they 
did not think proper to embarrass themselves with so great a 
di^iilty. Laws of ambiguity require all the strictness, and 
attl^ same time all the liberality in their explanation in favor of 
ibe prisoner, that it is possible to give them : the result of a con- 
trary doctrine, in arbitrary times, is evident from example. 
Indeed, Sir, when 1 take a view of the case in its truest colours, 
t can scarcely treat it with that gravity which the presence of the 
Court requires; but it would be doing injustice to the person 
1 repi'esent, not to say that it is 9. frivolous subject ; and the best 
I can say of it is, that His founded on an ambiguous statuit. If 
I should depart from the usual course of argument, or treat this 
subject in the light which I think it merits, I hope no offence will 
be gi ven, and that the Court will receive apology as flowing from 
my duty to my client. I will state the result of an old act under 
the colbniat legislature, which inflicted a penalty of ^5 doUarson 
a person who should kill a deer within a certain precinct : If the 
person was unable to pay the twenty-five dollars he was to re- 
ceive thirty-nine lashes : the concluding clause of the act direct- 
ed that one half should go to the informer. A man was taken, 
carried before a magistrate, and convicted according to law : 
the money was demanded, but he was unable to pay it ; he was 
therefore ordered to be lashed, but the magistrate finding that 
half must go to the informer, had him lashed also, so that they 
had to receive nineteen and an half each, as the penalty in de- 
fault of making payment. The inflictor in that case, and the 
prosecutor in thi^, might be taken in upon equal terms by thCv 
application of this rule which is contended for. 
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We have got on the island^.Sir, and what do we see there ? You , 
will recollect that formerly the same Bubject waa under conside- 
ration. At that time it was thought convenient and natural to 
begin at the head : at another time the same reason was advanc- 
ed why they should begin at the tail^ and so they went on ; but 
we were not surprized that they were weary of any one place, 
since,. whether they were above or below the island, they could 
discover no crime whatever, that had been committed upon the 
island, where we are charged with the commission of a crime. 
We ask what they mean to prove ; but the attorney tells us he 
does not kno^ what he expects to prove, nor what witnesses he 
has ? Now, l^ir, after announcing to the public that a crime was 
committed, and that he means to prove it on my client, at last 
comes out that they do not know what they can prove. It is, in 
fact, that they do not know where or how to prove any crime. 

When this business first came out, it was made to appear by 
them, that Col. Burr was endeavoring to get the Spanish pro- 
vinces \ next to that it was, that in order to do that, he attempt- 
ed or intended to take NewOrleans; and now it comes out in th^ 
indietment, that he intended all the things therein recited against 
two nations, unknown. After all^ they take up the evidence, 
go on with it, and ihen tell us that they do not know what they 
jmay prove, but want the liberty to search here, there, and every ' 
where for testimony. They may have got oui a search warrant, 
while they were about, to iind out the facts that would amount to 
their charge, as it appears awhile ago, a magistrate in this city 
granted to a man who had lost his cow ; they would find a gi eater 
difficulty in discovering a military expedition ; and in lact, I 
am sure, that with all their researches,; they never will be able 
to find it out. 

Again, Sir. If there were such means in progress as are charg* 
ed, tney were not begun pr set on foot on the island, or prepared 
there. If any means were prepared there at all, it is certain 
that there were greater preparations by far made elsewhere. W e 
therefore object to this mode of proceeding. . If it was begun in 
Pennsylvania, and increased as it went down the river, that is no 
argument that the accused should be subjected to a multiplicity 
of trials. Where it was begun, (accordiiig to the words of the 
law) is the place, (and the only place) to institute a prose- 
cution. Your own reasoning on this subject will be sufficient 
to meet every objection, as exemplified in your opinion, which I 
need not read; but you conclude that upon the same principle of 
constructive presence, he might be tried in any state.. ; but you 
conclude that this would be " too extravagant to be maintained ; 
certainly it cannot be supported by iha doctrines of the Bnglish 
laws " Sir, Col.. Burr has done no act, as we know of,, any where, 
but certainly he has done none in Virginia. 1 take it for granted 
that the gentleman M'ill not pretend to urge constructive pre- 
sence in opposition to the reasoning of the Courts 

Sixthly and lastly. No declarations of Mr. Blannerhassit, or of 
any oUier person, of conversation said to have taken plac^ be- 
tween any persoui... can be given in evidence against Col Burr, 
unless he was present at the time the conversations passed, and 
approved of them. 
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Mr. Botti drew several inferences and analogies from this 
position. He quoted 2 M'Nally 611 , td 618, in tvhich reference is 
had to Stafford'^ case, 3 St. Tr. lOQ j Lovet's case 9 St. Tr. 6l5 
to 630 ; Hardy^s case, roL 1, p. 545, 6 and 7. He contended that 
any man might be sabject to the pains and penalties of a prosecu- 
iioa at the discretion of a gorernment, if this doctrine was sub- 
8tantia,ted ; and indeed the case at bar was one of that nature. 
To one witness, he wondered what the people could have got 
into their heads ; to another he declared his determination to set- 
tle the Washita lands ; and that it was near the frontier ; in case of 
a war wiik Spain he should, by all laudable means, enter, into it. ; 

He also declared that the persons engaged in it ought not to resist \ 

the constituted auth(^rities ; indeed he expressly requested ^ 

that they would not. Now suppose 'that all which was jocosely 
said had been grav6ly spoken, what could have been ef&cted by 
tliese twenty -five or thirty men } Does it look like converting our 
government, or like going against the Spanish government and 
making him ^m^, and his daughter his successor ? It has as much 
rcvirie in it as the Arabiain Tales, and as little of probability.— 
Is it to be supposed that Col. Burr, with all the caution, reserve, 
and artifice ascribed to him, could have proceeded on an expedi- 
tion o€' this sort with so slight and uncertain means. 

Sir, in all these points of view, I must contend that the Court 
ought to arrest the subject ; for there is not a particle-that has 
or can be given iu evidence, that can in the least affect Colonel 
Burr. 

That all these questions are questions for the Court, and not the 
Jury to decide, has been amply illustrated ; the Jury powers never 
could extend beyohd what you have laid down ; and that opi- 
nion more expressly ^and emphatically applies to this ease. It is 
a question of law and not of fact, and a man's liberty and pro-' 
perty is no more to be subjected- to the caprice or ignorance of 
Jurors in this case, than was his life in the former. 

Mr. 3i(BK/n entered into a few additional' remarks, and eluci- 
dat-ed the observations of Mr. Botts. He contended that the sta- 
tute was ambiguous ; for that although the word ^' beginning'^ was 
known in the English language, yet the words " setting on foot 
an expedition^^ w^s a phrase known no where, and its true con- 
struction could not be found. He examined the history of the 
law of April SO, 1790, under which this indictment was framed, 
and said that it would be found that it never was meant to be 
carried into execution. Indeed there never and been an instance 
of punishment or prosecution under it ^it was an American 
word^ and in American use, and was not in English diction. 
indeed it passed under ^reat opposition, and by the casting vote ' 

of the Vice-President, in the Senate ; and had Mr. Gallatin taken 
his scat (which was declared to be vacated) it would not have 
passed into a law at all. After it got through the Senate and 
went to the HojUse of Representatives, it received violent opposi- 
tion. Indeed Mr . M. believed that its inaccuracies were so great 
that it never could be carried iiito execution. To shew that uni 
certain words and ambiguous terms ought not to aliect an ae 
eused person, he quoted 6 Coke 42. 
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Again. The law required ihat the party Aargcd must be the ; 
person who did the act. He must ** begin, carry on/^ or " pro- 
'vide \^ and not another perion. This is the case where there is 
901 act done by the person, and where there can be no possible ac- 
cessary. Accessorial guilt is a crime at common law ; and at- 
taches itse]f to offences above that of misdemeanor. , It attaches 
itself to such crimes, as treason, murder, routs, riots, assault, 
and even in felonies^ where there may be accessaries before the 
fact ; but in crimes of inferior magnitude, such as profane swear- 
ing. Sabbath- breakingi extortion, &e. &i5. there is no such thine 
known in law as an accessary : indeedy in the whole class of oi- 
fences known in law by the name of mala prphibita, there is nn 
such thing known as accessaries before or after the fact. 

Now^ Sir, it is not even pretended, that Col. Burr was on the 
island* and consequently he cannot be made answerable for any 
offence committed thcre> if there was any cgmmitted - and it is 
not a case t^here any man can be accessorially guilty. 

But from viewina the indictment^ he is not charged rightly. 
Authorities were onered upon this subject, in the treason case 5 
but in addition, sec Moore, 787^ Lady Russel and Countess Not- 
tingham's case. \ 

Chief Justice. Was that a case at common law ? 

Mr, Martin, Yes/ Sir, it was in the Star-Chamber,* and it is 
in confirm atibn of the doctrines laid down in Yaughan's case^ 
which has been so often quoted. It shews, indeed, that the prin- 
cipal mustlbe first indicted, before the accessary can be called 
to answer. See also, 27th year book of assizes, 4th case : and to 
prove another point which has been contested, see 2 Hawlc. ch. 
25, p. 25, sec. 19 ; ib. 214, ch. 25,seC. 34, 5. 

As to the last point laid down by Mr. Botts, to wit ; that the 
declarations of Mr. Blannerhasset cannot be given against t^s, 
I cannot suppose that the gentlemen can seriously contend it : 
because it is among the first principles of law, that declarations 
or confessions of one man cannot be used against any other per- 
son. Authorities are universal upon this subject, and need not 
our elucidation. 

. Mr. Hay, I should have liked to have had a little more time 
to have reduced the arguments of the gentlemen to some system ; 
but, being sensible how much of the time of the Court has been 
eonsum^a, I must proceed, without asking more time of the , 
Court, because so much has already, been consumed. 

I will not, however, follow >the example of the gentleman who 
has gone before me^ in the light and ludicrous manner in 
which he has treated this subject, because trifling and humour 
but ill becomes a subject so serious to the United States as this 
must unquestionably appear. 

Why this solicitude of the accused to repress the evidence ? 
Is it because its introduction would overwhelm him beyond the 

J Possibility of redemption ? Why treat the subject With this ex- 
raordinary levity .> Is it to impress the public mind, that it is 
jBbot worthy of a serious consideration ? With what is A. Burr 
charged ? On« of his counsel had asserted that the accomplish- 
ment of his scheme would have been honourable to him and to 
Jiis eountiy. And what were those schemes ? They were con- 
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trary to eterjr rnrinciplc of an honest inan and a virtuous Gitizen. 
'Vbey consisted in violating t/ie laws of his counti^ in a pciint 
the most materially interesting. to her foreign relations. They 
were such as a man of ambition, disposed to delude ignorant 
people, might be disposed to conceive. They have alarmed and 
exasperated the whoia country. And so ditiicult has it been to 
obtain a complete Jury for the trial, that nineteen out of twenty 
fTiCu have been excluded ; and yet in a ca^Je thus interesting to 
tbe pu}j|iic mind, have the opposite counsel had the hardihood to 
I *tand up here and declare, that it was so farcical he ^ould not 
treat it with serious consideration. If these gcutlemen had 
hut one moment reflected upon the consequences which must 
have resulted from the military expedition, they wcnld have 
bhrank froai this course. Perhaps the ambition of this party 
would hav^e been gratified, and their hope of plunder would have 
J een satisfied : perhaps the mines of Mexico would have been 
theirs ; but little would it have been to tliem, that France and 
Spain slioukl have exhausted their revenge in devastating the 
Eastern coasts of our country. Had the gentlemen considered 
it in this light, they would have viewed it as every other man 
would, as a scheme formed by an ambitious man to etlect his 
own aggrandisement, and they could not have treated the sub- 
ject wita such unwarrantable le\aty. 

The object of this motion is to exclude the evidence. 

The ground taken by Mr. Bortts, is, that no person can be 
Aiund guilty under the act of Congress, who was not present and 
concurring in the offence charged^. But this point was already 
decided even in the treason case ; it was there determined, that 
a man raaybeguilty oi levyinc war, without being present at the 
scene ui'^here the war is .levied, if he be properly indicted. 

The true ground of objection to the evidence meant to be tji- 
keo by Mr. Botts is this, that Aaron Burr not having been pre- 
sent at the time of the offence charged, the evidence oifered 
must be irrelevant. This indeed is the only ground on whicJi 
the evidence can be excluded ; for mere variance will net justify 
its exclusion. If A be indicted for killing B with a hammer, 
would the evidence be considered as irrelevant whi^h goes tn 
prove that the instrument of death was a broad axe ? Must not 

I the whole of the evidence necessarily go before the Jury j and is 
it not Tor them to decide, under the instructions of the Court ? 
r\t is only in a case where the evidence does nolj bear upon the 
subject at all, that the Court may exclude it. 

A^^uming this, thert, as the basis of his remarks, Mr. Hay 
stated, that the enquiry would be, whether the evidence now 
oflbred be relevant to the indictment. The defendant isch<argcd 
with beginning, setting on foot, providing and preparing the 
iTicans of a military expedition at Blannerhasset^s island against 
Mexico. These are the charges to which his plea relates, aad 
vv'hich >ve are bound to establish. The evidence oifered, goes to 
prove, that the m^uwere assembled and means were provided lor 
an expedition against Mexico, on the island ; and that Burr was 
the projector of the plan, and provider of the means. Is not tl;is 
Ustunony relcvaait ? And if it is, how can the Court exclude it ? 
Vol 3. * I 
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In the treason case, thei indictment charged the prisoner with 
being present at the act^ d<ine on the island. 

There is a manifest diQerence between this and the indict- 
ment in the treason case. In the latter^ the indictment chaiged 
the prisoner with being present. But m this indictment, there 
is nothing which either expressly or by imputatibu proves him 
to be present. Burr might begin or set on foot, provide or pre- 
pare the means of a military expedition at Blannerhasset's island 
without being present. Thus a pfierchant in Philadelphia might 
prepare the means of an expedition in New York ; he might 
enhst men by bounty, and even equip a vessel for carrying them 
tp the West Indies, without oilce stirring from his compting- 
bous; 



is. 



Presence, therefore, not being expressly stated, nor even al- 
leged by inference, there is not ev-^n a vai'iance between tlie Case 
and the evidence. If there was, it would be no good ground for 
exclusion. If it be said tliat the indictment is defective in not 
statin* expressly whether he was present or absent, it might be . 
a good reason for a motion in arrest, but not for the exclusion of 
evidence. This objection as to the variance is entirely new. In 
the cases of indicting a man for keeping a gaming house ; of re* 
tailing spMtuous liquors without a license; or for providing meat 
and drink for voters, i(; is i^ot'aecessary to prove the presence of 
the accused ; anl such a defect is no ground of objection. But 
even if the defendant was charged expressly to have been pre* 
sent, in this case, still he might be convicted, though the evi- 
dence pi^oved him to be absent 5, because in this case no proof of 
an overt act is required. 

As to Mr Botts*s second proposition, that no evidience of facts 
dojie out of the district w^saidmissibie> this had even been settled 
in the treason case ; for if after giving evidence of an overt act 
of treason on Blannerhasset^s island, you can give explanatory 
and confirmatory evidence from anotlier district, a fortiori awa. 
be done in the present occasion. 

The 3d proposition is, that no evidence of accessorial agency 
can be received, unless the guilt of the principal is proved by 
the record of conviction. True : such is 'the law, and such ia 
the principle laid down by the Court ; but there is an essential 
ditilerenee between a case, such as the gentleman supposed, and 
the present ease. Where a number of men met together and 
levied war upon their governQsent, all concerned are traitors ; 
persons who are not present may be leagued in the general con- 
spiracy, and perform their part at a distance. In such case, the 
law says, thff,i the pinncipai mu&t be convicted first \ but in the 
present instance, the per&ohs who were assen^ibjed at Blannerhas- 
^t's island, are supposed n«t to have been guilty. We consider 
them as guilty of nothing, but that they were the means provid- 
ed by the defendant, who was th© principal, though not present. 
He is eharged with preparing a military expedition^ and his col- 
lecting a number of men together is a part of that expedition. 
Can he say that he is only an accessary, because he was cot on 
the spot. Sir, he is not charged with being there, but he is 
charged with having provided the means, and with having pro- 
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vided those who were present with all that the^ had towards th^ 
expeditioa, wherever they might have beer . 

Chief Justice. There can be no doubt of the correctness of 
your argument, but you seera to misunderstand the arj^ument of 
the gentlemen on the other side-— their argument is this : that 
the peremn who did provide those means, or by whose advice or 
instance they were provided, did employ some person to pro- 
ride them, who must have been a principal— *for instance, il ihei 
means was m^n, somebody must have enlisted those men : if 
provisions or arms, somebody must have purchased them. Such 
an one they consider as principal, and aot the men enlisted. 

Mr. Half. I should be very sorry. Sir, to see such a doctrine 
as that established, both upon principles of law and of propriety. 
I should regret it upon principles of common sense, that such a 
rule should be laid down ; for oy it, many an innocent and honest 
man mi^bt be deluded to become an agent in such procurements/ 
for able, artful and designing men, who themselves would escape 
pBBlahinent, although the projectors and chief in the mischief. 
This is a bold error indeed, and I hope 1 may be excftsed when 
I express my surprise, if such an idea ever did occur it the able 
and learned gentlemen. Here, Sir, is a volume which demon- 
strates, not only the learning, bqt the Kcal with which Smith and 
Ogden were defended. Now, 1 think tiiat they did very little, 
iiany thing, themselves, but they employed persons to purchase 
|uns and other military stores tor them ; and yet such an idea 
ras ne^ircr thou^hi of by the learned counsel. [Mr. Hay read 
p }0S^ and I04of that tri^l, where such a thing might have been 
mcitioncd.] 

Mr. BotU here stated his argument. He never meant to con- 
cede, that one man alone could ever set on foot a military expe- 
dition ; nor, if he could, would he say that all who were con- 
cerned were as gwiity as hiraself. Where there is a free agency, 
Hadoubtedly the agent is as guilty as the projector : but here, 
how could there have been a militarTj expedition if the people on 
board tiie bouts could ii,ave discovered nothing of itj which it 
appears th^y did net ? 

Mr. Ilai/. Who, Sir, can be the principal, if Burr was not? 
Let him uadcrtalcc to tell the Court. There was an agency, to 
be sure, employed, for the purpose of getting the people to the 
\ i«i{and ; but 1 deny that the men employed, altnough doing parti- 
\ cular acts, and all tending to one point, can be regarded as prin* 
cipals, because it wila all done by his special direction. Besides^ 
what did the agents do } Burr says, *' I want ten boats built on 
the Muskingum to be sent down to Blannerhasset's island,*' Mr. 
Woodbridge, without knowing his scheme, has the boats built i 
«ad procures certain articles of pork, &c. But will any man 
suppose that Mr. Woodbridge is the principal, or indeed, guilty 
of any thing whatever ? He asked nothing about it ; and it was 
iu>t neccs.sary to \he conspiracy, that the men employed should 
Ww any thing about it j or if any thing, they^ave not been ap- 
prised of the extent of it. No, Sir, the principal knew tlic hu* 
J^an disposition better than, to reveal his whole scheme to them. 
Hespo'tc to some intelligent men, who could keep a secret, to 
pi men for him. He knew full well tlie extent of his whole cat- 
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f dilations^ anU the influence he could have^ as well ^ the decep- 

i* tions he could work with. He told the men engaged, that he 

;i was engaged in an honourable scheme^ and which would tarn 

out profitable to adrenturers ; and that he waB willing to liazara 
^ • all he bad in it : that the scheme was known to and approved of 

by the government. 

Now, Sir, can individuals thus engaged be said to be princi- 
pals, or be charged with having provided the means of a military 
expedition? They might have supposed different things: one 
might have supposed, that the conquest of New Orleans was 
the object : another might have supposed the Spanish Provinces 
to be the primary object — and others might have supposed, that 
the humble and inoffensive settlement on the Washita, was the 
ultimate object ; these various things he had told to some of them, 
and indeed one grew so out of the other, that it might appear . 
feasible ; but in whatever point it is viewed, the accused cannot 
point out any other principal but himself; 

But in whatever view it is taken, I ask you. Sir, whether it be 
not a question of law and fact, and, therefore, a proper subject 
for the Jury to decide upon, and not the Ceurt ? And yet the 
gentlemen are continually calling upon the Court to arrest evi- 
' dcnce. Now, Sir, I call upon this Court to arrest this attempt 
of theirs to stop the evidence ; and, as a reason, contend, that it 
isj onlu the province of the Jury, and not of the Court, to decide j - 
and f can see no ground or piinciple to the contrary. 

The fourth proposition, the Court w^ill discover, is only a r# - 
petition of «ne which was made in the case of treason. It was 
then contended, thai there >was no treason, because there was 
no military expedition or appearance on Blannerhasset's island : 
it is now renewed as respects the misdemejvnor. Now, Sir, I- 
think it was expressly stated by the Court, that the question, 
whether there was or was not a military expedition in progress 
to operate there, was a question of law and of fact, and tnerefore 
was a proper question for the examination of the Jury. 

Whether, tnerefore, under this act of^Congress, a man may be 
said to provide the means of a military expedition ; or, in the 
language pf Mr. Botts, whether they provided afieguafe mesLus ; 
for lie says, ^hat according to a bare and evident exp'ositioi^ 
of this law^ the n^eans mus;t have been adequate to the oTbjecl 
otherwise the of&])ce was iiot committed. This he illustratei 
by a man building a house ; he supposed that a. man could ni 
be supposed to have provided the means for that object, whej 
he had but one brick towards it. Why, Sir, this is very St^ 
fetched, indeed. But, suppose a man was seen with a numbt 
of carts loading, pursuing some supposed object ; and he was i 
be asked what he was doing : he would answer — " I am prepaj 
ing the means for building a housc^ could it be doubted that ' 
was doing so — even if he had but two carts } If he could n^ 
where will you draw a line of distinction : according to 
Botts, a man cannot be supposed to be providing the means i<j 
bwlding, if there be even one shingle wanted. 

Mr. Both said, that under the act of Congress a man provid 
the means for an expedition was not guilty : there was a materij 
difFei'enc« bejtweenjftr(n>iV/(fi'i and providing. 
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Mr. Haij, it is impossible, under this construction, for any 
C^ourt or Jury to say what are adequate means : the adequacy at' 
the niean>$ depends upon the object to be obtained: but here 
the object was to be kept a secret from the world; and 
even from tiiose cngagied : the poi^session of New Orleans — the 
division of the Union, and the acquisition of the Spanish Pro- 
vinces were all spoken of; and these may be sub-divided into the 
intentions of clJonquest, of plunder, and of revenge, or either of 
them. Ali that the law requires is to know, whether it was his 
intention to set on foot any expedition against a foreign country: 
the^^ adequacy of the means cannot be ascertained without the 
object is ascertained. 

Eveiy law is to be taken by conspiracy of its parts, and by ex- 
amination of all the whole law, and all laws on the same subject. 
■^khe construction given, would be found to be inconsistent with 
the law itself, because adequate means were not required by the 
law. What shall be done with a man, who begins a thing of this 
sort and sets it on Toot in the words of the law, if the full means 
are requisite? He must escape, who provides the means, and he 
who does the act, must be punished I There can be no reason giv- 
en, why so smaU a degree of guilt should rest on the principal 
perpetrator and mover of an expedition of thip>..sort, 

Yesterday the court were informed that the word " military^* 
ijvas a very important one. It is so ; but it is not so in the way in 
which he treated it. If a man sets out for the purpose of a trading 
voyage, enterprize or expedition to another country ; or for a 
speculation in land, he could not come within the meaning of 
in is law: for the word '* miiita.ry'^ can never be construed to 
mean pursuits of a peaceable nature. 

But he says, that to characterize it '^ military^^ there must be 
« military origination, such troops and an assemblage: otherwise 
no offence can be committed. I do not admit of that position : n 
man may be collecting ttt^n to the very last moment of an expe- 
dition; ships may be provided and every thine put on board for 
the service, but it is not till the very eve of sailing that the men 
go on board, and yet, according to the doctrine the man who pro-' 
vides the means with thisf express view is not an object of punish- 
ment, because the means are not compleated ! Unquestionably, 
upon the prinrfples of common sense, such a man woujd be guilty 
of a violation of the law. For Instance, one thousand men may 
be directed to meet at B Ian nerhasett> island at a certain tiihe; 
and one thousand guns may be provided and sent there, but be- 
fore the men ^re^ capable of getting there in a state of military 
array, the scheme is discovered, and the projector of the plan 
is discovered, every 'thing is done, but bringing the army toge- 
ther, but yet> there is no violation of the law, say the gentlemenj; 
because there is no raiiitary organization, this is truly making th^ 
law a dead letter. 

As the 5th objection, that tlie expedition was not commenced 
on Blannerhasset's island; however cyery thing of late have be-' 
came a qne^on of law, yet, 1 cannot suppose but this musthQ con- 
sidered as a question of fsL.ci, to be decided by evidence ; and con- 
fisquently if nothing else did, this would belong to the jury. But 
^8 to the local CO jnmencemf lit of the expedition, it is not of im- 
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porUnce^ if the meaoK were proved at that island for carrying on 
the expedition. 

The 6th point is^ thai no evidence can be given of what Mr. 
Burr said or done by Mr. Blannerhasset. The proposition takea 
nakedis unquestionably law : but there is a limitation to this gene* 
ral rule. It was truly said, that where ver^ two persons were en- 
gaged in the prosecution of the same enterprise, the acts and 
sayings of the onCj, may be received as evidence against the other. 
Mac Nally 513^ might be consulted 9n this subject: but, sir, we 
mean to say and shew that there was a most intimate connection 
between these parties: indeed, JV^*. Belknap has shewn that be 
understood from Buir and Blannerhasset tliemsclves that there 
was. an enterprize going on un^ler Burir's control. We mean to 
prove the union between them, not merely by declarations, but 
by incontrovertible facta. In the trial of Smith and Ogden p. 
102, there are acts of the whole of these men engaged brought in 
evidence against Smith, and. why ? They were not leagued with 
'* him. But, Sir, they were etnfiloye^ by him to make purchases. 
£very thing that these men said or did was ofleredandpermitedl 
to go to the Jury, notwithstanding the^eal and intelligence which 
were manifested. I think every objection was overruled by the 
Court. Now whether you consider Blannerhasset as a conspira- 
tor, or as an agent of Burr's, he certainly was engaged in the 
purchase of boats and providing for the expeditioii ; and conse- 
quently Burr's agent. What he did or said, therefore, in the 
case, (testimony might be given of. 

FRIDAY, September M, 

Mr. Martin produced some authrorites to the Court in fdVor of 
the positions laid down, to prove that the confession of Mr. Blan- 
nerhasset could not be maae use of to affect Mr. Burr. :& St. Tr. 
i74. and p. 506. vol. 4 p. 195. vol. 6 p. 218. Kelyuge 1&. 1 Gib- 

«50M^lac Nally 601, andp.37, 40. % Hewes^ abridgment 860, 

placite 6. 

Mi*. Martin, also laid down a new positionu which was a con* 
spiracy fpr kiiiing the king, under the laws in £ngland; and if 
that conspiracy was to continue hr five years, it would be but one 
single act of treason or conspiracy, or however long it might con- 
,' tinue. He quoted 4 St. Tr. 570. J Hawk. p. 11, ch sect. 2. note. 
He made some j^ew observations on Smith and Ogdens case, and 
referred to p. 113. of the trial in proof of his position. He made 
some few observations pointing out the^difference iathe cases be- 
tween the expedition of Miranda and the ideal expedition of 
Bwrr. 

Mr. Botts continued his observations without producing much 
new argument, he quoted 1 Hale 6^;3. and 4 Bl. ^22. on the sub* 
ject of mcality of crime. 

Mr; Mac Mae\va.s sorry to trouble the court and jury, and, in- 
deed he said he would not, were he not perfectly convinced that 
justice to the public, required that the whole truth respecting the 
guilt of Aaron Btin- ou^at to be laid before the Couit, the Jury 
and the country at large. 1 believe, said Mr. Mae Rae, that, if 
^e truth can cojnc out, there will not be found, within this room, 
nor upon tl*o face of the gloffc, an individnal who can entertain a 
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<iifferent opinion from that which we hare contended for: or but 
will be convinced that there is cv^crj^ elibrt making to stop the 
truth from coming out. However feeble, therefore, my eiiorts m&y 
be, I should consider myself unpardonable, were 1 to remain in 
. sileneei or not endeavour to bring out the whole trutli. He hoped 
I to be excused for using strong laijgoage at any time, because it 
I arises from those feelings, which, what he heard and observed ne- 
[ cessarily mu»t occasion, rather than from any predisposition to 
do wrong. Of that he said he was innocent: He declared that he 
never would have consented to appear against the accused, if he 
did not believe him ^o be guilty, and guilty of the crimes attribu- 
ted to him: and this he supposed must be the universal belief. 
This he thought proper to say in answer to wh^t had been advan- 
ced 4s to the futility of this prosecution, and to declare that it 
was from. a conviction in his own mind of the strong ground they 
bad/he had willingly engaged to endeavor to give thinga and 
circumstances their just color (for he believed that the lormer 
prosecution failed, owing to the advantage taken of a small point 
of law.) He could not avoid being urgent against an ctlbrt to 
take every. advantage of, and every endeavor which was made to 
arrest ^he most important part of the evidence. It was enough to 
satisfy every candid mind tnat the defendant and his counsel were 
afraid to inect the testimony. If they*choo8e to make his inno- 
cence appear, why do they not invite, rather than repress the evi- 
deiiee, offered hy the -prosecution ? 

Mr. Boiis here interrupted, and reduced his six points to four, 
on which he made some observations. 

Mr. Mac Rat continued his remarks: he observed, that it waa 
not on common law, but on the act of Congress that this .prosecu- 
tion wa^ built: and therefore the 'prosecution could not be con- 
ducted upon common law doctrinfes, whether he understood the 
law or wxMxj^ would not be vain enough to say, but he must che- 
rish a belief that there could be no doubt but that the defendant 
could be convicted under it of the ofTence charged 

Mr. Mac Hof here read those sections of the law upon which 
the indictn>ent is founded ; and expatiated o^n the terms " begin- 
WBg, setting on foot, and j^reparing means for a military expe- 
^itiofl or enterpri^p, if either oi which could he proved, although 
he was not upon thft spot charged^ but at a remote distancCj yet 
as was yesterday said, he must come within the *^iri^ of the lawJ 
All the principal paH might bejaBected through the medium of 
the!/p<j[st oflSce, enclosing to agents sums of money sufficient to 
purchase provinions, arms, &c. and enlist men in the plain mean- 
iugof the act of Coiigress t and the plain understanding of man- 
Wnd would consider such an one as the principa] ., He contended 
that if they could shew th^t he w^ the principal actor or insti- 
gator, his eonviction ought to follow : and every positive fact 
ought to he adduced to the Jury, to shew the ciraumstaneeaof 
his dbnnection. Mr. Botts says, that a ipan must not merely be- 
^n, but he must complete his enterprise. Well, Sir, I will say 
that in September^ he was there and began 'it : it is true that the 
indictment say^ihe.JOth of December; but the Court know that 
the date Is not iznportaAt : it will be sufficient if we shew that 
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the crime was committed there about that timf ^ even if it ^vas in 
September. 

Mr. Burr. I was on Blannerhasset's island at the latter end of 
Auffust ; 00 the first of September l was at Marietta. 

Mr. M'Rat. 1 shall contend upon this law, that we have a 
right to go elsewhere, for proof of the object and transactions of 
this cxpeditian ; and if I have not a right to do so, I am mpst 
e^regibusly mistaken indeed in the import of the law. 1 say , t!) at 
whon he' was there in August, he began what was afterwardji 
carried on ; and that he made contracts in Marietta to carry on 
his plans, whatever t]>ey might have bee n. This will appear from 
the testimofiy of Albright and Woodbridge, already given ; and it 
is corroborated by Mv, Belknap. Indeed the whole connection is 
so evidently to be seen, that it need not be pointed ont to a Jurj^. 
There can be nodoubtbut that the enterprise was commenced, at 
least, as early, nay^ I would say at a much earlier period than tiie 
first September ; and of this I conceive the Court tind Jury must 
Jbe well satisfied, even from what they have already heard. 
. If I understood Mr. Botts, he said, thatthe acts on the island 
were not cognizirt>le under thislavT, for that the man who begina 
.;and sets on foot an expedition of this sort, does not commit a 
crime ; because to commit a crime the means must be commeu 
surate to the oij^ect. This language, perhaps, might suit his pur- 
pose, but he could not be serious \ ot* at least, I cannot suppose, 
the Court or Jury will receive such a doctrine. A mere reading 
«f the act itself will afford a sufficient answer to every argument 
of this nature, as to the quahtum of means, or the period of 
commencing an expedition of a miiitaiy nature ; in ^\^ hundred 
men there may be five hundred. opinions, bat if there was not a 
designatory character to such a crime, in the understandings 
oC men. (as indeed appears in the act of Congress) there co«id be 
no such a thing as an offender discovered. 

But, he «ays:, that no act done out of the district is to be given '\ 
. in evidence : by his own argument. Sir, he has siiewn the necessity 
of going out of the district for evidence, for he has called for 
facts, from whatever quarter, to ascertain the crim^ Sir, in or- 
der to disodver the crime of Aaron Burr, it would be necessary 
pot only to go out of the district, but out of the Vniled States to 
discover ht» means tc carry on this expedition. Besides tl^is, be 
has pleaded the smallness of the numbers engaged. Why, if we 
examine into this charge, that will admit of a strong argument 
in our favor, since, although the force Was inadequate at one- 
place (say Blannerhasset's island) yet it increaacd, -and became 
growingly adequate to a military enterprise. This, although 
partly discovered by evidence, yet requires more, and therefore 
enhances our claim for obtaiaing evidence to be heard to prove 
it a military assemblage, even if we were to follow it to Mexico, 
if he had gone so far. Thirty men assemble at this island, one 
hundred at the mouth of Cumberland, one hundred and fif- 
ty at Natchez,^ and as they descend the river their increase 
continues, until their numbers become adequate to their purpose. 
When it is shown^ Sir, that'^^the men and means provided were 
sufficient to begin with, or " set on foot" a military enterpri;?e, - 
I do suppose there ought to be no bonndssct toour evidence^ 
even were it to come from our extreme limits of territory. 
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On the fbarth point, the Court herard atrguments tl^hich I did, 
when they were offered, and do now deera conclusive. The 
cases which have this niorning been urged, I have heard and 
considered ; bat it does nor appear to me that one of them applies 
to the case i;ow before the Court. Those cases go to prove that 
the confession of a principal offender will be good evidence against 
himself, but not against third persons. >J o doubt but this is sound 
law. But when the fact is proven and fixed upon one, and the 
connection of others with that fact is likewise proven, surely the 
CQav:erBations and acts of that person, who is so intimate in the 
coimection,^ might be given in evidence. East 96, holds the doc- 
trine that whatever is done by one conspirator, although unknown 
to. others at the time, is to be considered as th^act'of all who 
are concerned in the conspiracy. The conspiracy and connection 
must first be proved, but then, acts thougn not done in his pre- 
sence, may be charged upon him. In the present case, the con- 
oection of Biannerhasset and Burr is proved to have existed, and 
consequently what was^said by Biannejhasset to a third person 
upon the subject charged, of intention or acts, must be good evi- 
dence. 

Here Mr. M'Rae reminded the Court of Smith and Ogden's 
case, jpc 10^ and 104». to prove that it was not necessary that he 
should have been present in person, to commit such a crime as 
that charged J and to prove that the prosecution was rightly 
conducted, notwithstanding What Mr. Botts had said, and to 
which he presumed it was unnecessary to consume the time of 
the Court to reply, since it did not belong to the case. He con- 
cluded with expressing a wish, that the Court would permit that 
transaction to appear in its trtte pharacter, to which the defend- 
ant would have every opportunity to make answer and produce 
counter iestimony, if any lie had to produce. 

Mr. Burr. We have at no tiine refused the power to give evi- 
dence of any fact of mine on Blannerhasset's inland j nay we invite 
them to show it. „ 

Again*. We invite Ihcm to shew that there was any military 
expedition '* set on foot" any where. It was said by one gentle- 
man, {Mr. Martin) that the words "setting on foot^^ was not to 
be found in any English authority That gentleman was mista- 
ken in his exposition, for there are such words relating to the 
establishment of lotteries. 

Mr. ^ir^ commenced by complaining of extreme indisposi- 
tion, (occasioned by a want of health;) but he did not think 
that the subject admitted of. such ludicrous treatment as Mr« 
Botts had given it: he considered the transactions to which the 
conduct of the prisoner might have led, aa of the most important, 
as it might have been of the most direful nature. He examined 
the cases of mala prohibita and mala in st ; and referred to ^f:^0. 
Smith and Ogd^n*s trial, and to the wool ciase, in answer to Mr. 
Martinis who he contended, had not correctly represented the 
cases; and itt which, truly no accessaries could be discovered ap- 
plicable to that before the Court ; on this subject, as well as the 
opinion of the Court, he should think proper to reserve himself 
for a future peat f^thbe dtseusldoa; buiatilltemii^coiiten.4 that 
Vol. 3. K 



the o^nnion, did pot prove what had been attributed to it. The 
mala, in se were those who carried on the expedition against the 
party or naHon, and must be principals in the nature of the crimen 
but by whatever names the persons might be called who began 
and Aet on foot a military expedition against a nation with whom 
the United States were at peace, yet the crime, though in some 
respects, accessorial, was in its nature principal ; because the 
principle guilt was in the performance of acts towards the pro- 
motion of a purpose where he was not present, but had made all 
the preparations for and exertions in. Need a man to be j&rc- 
se^nc in levying war, who did actually levy war ? f^y no means ; 
aad yet here is a crime of an inferior nature, in which it is con- 
tended tha^t life must be present, on the spot ! Indeed this simple 
selling on foot had extended itself so far as to alarm the whole 
nation; and so far io alarm the executive of the United States, 
as to call out the power of the country to repel it. 

The particular reason for the act being passed, it appears^ was 
the circumstances which took place under Genet, formerly min- 
ister from France: the crime itself was never pretended to be 
more than inccplivs ; and yet its tendency in the extreme would 
have been related to the balance of power ; and to peculiar foreign 
connection. The essential sub-stratum of the ofience is, that the 
nation would be thereby embarked in a foreign quarrel. 

What is the second clause of the law ? it relates to the enlist- 
ment: that still concernsa/or«^« service :, that is, the leading 
idea of the offence (ar^d it not only extends to those who enlist, but 
to those who procure others to enlist :) it embraces the proper po- 
licy of crushing the crime in its bud. 

The third clause directly contemplates the offence, but still 
considers it, in its nature accessorial,, as fitting out an army, &c. 
It is not the individual who embarks himself on board of a ship, 
or the man who fights the battles against a foreign nation, but 
he, who procures those acts to be done, that the guilt of doin^ 
them lies, and not on him who does it. 

The fourth clause, certainly indicatesihe mere furnishing of 
means for a foreign service in hostility to a friendly nation ; but 
it is under the hllbh section particularly, that the indictment is 
"drawn, where *^ beginning or setting on foot," or *' providing 
and preparing the means" ai^e made to constitute the crime. Now 
all these descriptions of crime are accessorial in their nature, ant} 
reason. A man might stay at home and not strike a blow; and 
yet his offence, although simply that of a procurement, might be 
principal, because he is the principle operator, although. the crime 
itself, (by law) is accessorial. The sixth, seventh, and eighth 
sections Mr * Wirt ran through, with a very few observations, 
except enforcing to the Court, th^t the nature and policy of the 
law were such, as were calculated to bring criminals smd only 
t^riminals to justice. 

But, he supposed that the toords of the law were sufficient to 
meet this case. Gentlemen attempted indeed, to screen their 
client, Aaron Burr, by splitting the case into two parts, and 
make hin;i appear as an accefii80i'y,.and therefore not guUty of the 
charge : but what was. the opinion from the bench, a^fd the case 
jput ? Why, that if a man enlists a soldit^r, (ey en an as agent) he i& 
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gulliy of the crime charged to the principal, because he carries 
on the expedition so far as he is engaged. But these were inferior- 
agents, it was true. 'I^ler, in Pennsylvania, and lUanncrhasset 
on the island, to depict this j!>oroc?wc in Washita, who, by their 
other agencies, slipt about from State to State, to ** Qarry on*' 
the business, while the prime mover was kept out of sight. 

Mr. Wirt then contended that it did not require numbers to 
"^ levy war'' even, and much less to set on foot a military expedi- 
tion, since all the objects of the Idw only contemplated that there 
should be a " setting on foot" towards the execution of a certain 
enterpjrize; and thus, the agency itself must shew the object, 
from what had appeared, were it <)nly an agency, but it was 
more. , 

But is *' presence" the principal, or only ingredient to the com- 
inission of crime of this sort ? Presence apfcars to be the .main 
requisite ( But wha^t establishes the guilt ? Doing the thing, the^ 
say, but we say, that agreeable to law it is " beginning or set- 
ting on foot,"&c. Cannot this be done without actual presence ? 
Suppose a case. For instance, suppose Mr, Blannerhasset (who 
is said to be an excentric gentleman, having, in the language of 
that country, every sort of sense but '^ common sense/' and 
with all the perlections of his musical talents) should have l-een 
discovered to have turned his mind more into the ideas of com- 
modore Trunnian. Suppose he had procured five hundred can- 
non, and magazines of powder comparative to them. Suppose- 
he had stored his granenes with all kinds of provisions, suitable 
for such an expedition ^ and that he had invited from his own 
country, a set of desperadoes to assist him in his pursuits. And 
again. Suppose that Mr. Burr had, in Mf. Jordan's room at Lex- 
ington, enclosed toJi i ma' letter full of bank notes to assist in 
atchiering the ohject whicli Burr himself was proved to be at the 
head of, would this amount to nothing on the account of Aaron 
Burr. 

Here Mr. Wirt made some pertinent observations on the quo 
animo, and of the objects intended by the words " beginning and 
setting on foot" a foreign expedition, and which he contended 
did not mean the act itself, but might waft itself from '^ pole to 
pole,'*. A letter could be an active agent ; it could procure sol- 
diers, weapons, provisions, and all that would be necessary^ to 
promote and carry on any powerful expedition. Thus, were 
Burr in Lexington or any wiiere else within the power of acting, 
he might act with effect in a military expedition against ihe U. 
States in any part, for he could multiply himself to beany and 
every where, adivfinitum, by letters and agencies : and yethintself 
escape, because ht is not on the spot ! Thus might a general of 
an army escape from doine ajiy wrong action, because he was 
at a distance, and didbot strike the blow that did the harm imputed 
'to him. A man might procure meaaa ; he might draw together 
his army ; and, from the I'cmoteness of the parts, he might ap- 
point a place of rendezvous, and yet, from the doctrines hei e held, 
ne might be an innocent man ! 

Here Mr. Wirt took another and a mOre extensive view of the 
coincidence of this case with that of; Smith artd Ogdcn, on the 
Mii'anda expedition : he quctcd pages ISt, 127, and 22Q of the 
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report of that ti'ial^ in c/tunparison with the ageocies, so s^d to. 
be exhibited in this case, and contended that U9L Burr must be 
considered a^ muck a principal in this case as they must have been 
in that, where it appeared that they were the sole moFers : as 
the whole expedition seemed to be under their controul, althou£2|. 
they had agents to purchase provisions, enlist meci, and make 
other preparations. 

j^^uin. It is said, that no evidence of an ai$t done out of the 
district can be given in «;vidence against the defendant. But 
this charge consists not iii the completion of an expeditioii, but iiit 
*^ beginning and setting it on foot ;" and, therefore, if tbf« act 
was done in Lexir>gtpn^ still the'vfniere might be l^id in another 
d istrict, if the assenibl age w as there to conim it the act. S appose 
Buir levied in !New Yoik^ and set on foot meams to execute ah 
expedition through Mew Orleans against La Vera Cruz, by-end-' 
ing mom^y men, pi ©visions, &q. would he not be as liable, or pro- 
perly answetable in New Orleans, although he began to set it on 
loot in New York, as though he began it there ? It is not thet 
me/e writing of a letter, b\it the carrying on measures ^vch as 
Aaron Burr has dope, of which the government have so justly 
complained, arid for the discovery oi'hi^ guilt, they have the right, 
hy leason, and by law to draw evidence from any State where he 
comniericed and carried on his measures, and exhibited his in- 
ter] t^qns.^ ' ^9^j how cau this intention, or h.is destination, be so 
well shewn as by prod ucirg evidence of his eonversatipns and 
mcasui es as he descended oown the river I Indeed thiaevident*, 
\y is the intention of the act. Suppose a contrary construction to 
be just — suppose Burr to have such an enterprise in view as is 
charged ; numerous preparations are made in various parts of 
a State or of several States, at none of which is he present> but 
he appoints a place of rendezvous without the boundaries of the 
United States, Mhere he rn^ets his men to execute, his plan I 
Would not a dbcirine like this, indeed, give a full scope to such 
a man as Aaro)i Burr to do every species of crimcf. He is clear 
from punishment I 

As to the acts of Blann^rhasset, which arc refused to be re- 
ceived in evidence, if the Court should so aay. Mr. Wirt ob- 
served, that it must divide itself into two points of argument — 
whether the crime charged, should be treason, conspiracy or 
whatever. First, the existence, the nature, and the extent of 
the crime must be ascertained: and ih^n, secondly, the part 
which the accused took in it, muFt be produced in evidence; but 
it conld not be so produced, if that evidence was refused to bo 
heard. - . ■ ' '> 

Mr. ?FiV/ went at some length into ariew of the authorities 
of Mr, Martin, contiending that he had produced but one which 
c uld have any effect in the promotion of his doctrine, (Mi^ 
IMally ^IJ, 633) and even that, if he had quoted it with proper 
candor, would have appeared in another point of view ; because 
Baron Eyre, in that opinion, stood opposed to every member of 
the bench in the principle now cpniended for. Hardy was on 
his trial, Thelwal, who was not, having taken a paper to be print- 
ed, tiiis paper was produced against Hardy, because the connec- 
iim was first proved. H^re was an act of Thelwal's done jin the 
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jtbsence of Hardy, given in evidence : but yet the solitary autho* 
rity of Baron Eyre is here the mouldering prop of Mr. Martin, upon 
whieh His argument stands. The pr'pfdiind learning and reasoning^. 
hoH ever, of Justice Buller, brought all the Ju4ges over to him ; 
and, at last. Eyre himself gave up, and admitted the evidence of 
letters which were before rejected. (See Hardy^s trial.) Letters 
were invariably produced ; and every other species of evidence, 
of the sort where the connection was est abli$hed, also in the trial 
of Tboke. Why then a forciori ? can the letters of Blannerhasset 
be received in evidence against Burr, and the connection of 
Burr with him be rejected ? If the prisoner <;onsented to the 
design, and was connected with it, the evidence of others also. 
concerne4* may be given, aj though it relates to mere con versa-, 
tions between the parties ; and the case being only i'or ^misdemean- 
or does not impair the obligation to procuring it, more than as. 
though the charge was ot greater magnitude, as treason, &xj. 
This position is proved by the authorities themselves. Even 
M^Nally who has been quoted, will not controvert it 2 and £ast» 
96, states the very position, that in c// matters of controversy, 
you fajave a right to prove a charge by the writings and sayings 
of the party, but to be sure he goes on, like the others, and 
states, that you must prove the connection of the party : if it were 
not ^o, a man might carry on his dark and intricate designs^ 
iowever dangerous to community, in his own way, without 
means of law to mdest him ; and particularly a man of the ex- 
traordinary = enterprize and genius of Burr. His 0^/ depends 
ttpon exculpating himself now ; and we want to produce proof of 
jus being the life of every embarcation that was made towards 
his objec^. This, however, it its attempted to shut out. 

Chief Justice, HaVe you ever met with a case where testimony 
of this kind has ever been admitted ; where the indictment docs 
not charge a coi;ispiracy } If there be sucJi a case^ 1 could much 
wish to see it. 

Mr. JVirt answered, that he had not such a case at present in 
his knowledge, but he doubted not there were such. He was 
encouraged to suppose so, from the heading of M'NaJly^s chap- 
ter on conspiracies, p. 610. , Yes, it occurred to him at that mo^ 
ment, that there- was siich a case in Salkeld, but he did not re- 
collect where ; but it was a case where one family endeavoured, 
to break up the peace of another family ; and the indictment was 
for a conspiracy. Co-operation he conceived to be th^ main in- 
gredient in conspiracy, because it required oM«rj, besides the 
irst projector to understand and embark in the general plan. 
Indeed it had been confessed, that the " choice spirits," and the 
*'best blood in America" were embarked in this enterprise, 
whaterer it might be 5 but it was evident that it was designed ) 
to be against a nation at peace with us. (Indeed they appeared 
tobe '^ choice spirits," some of them at least)— and this appear- 
ed from the circuiTistances combined with the reason of the law. 

Rcferringto thecjase of Smith aud Ogden,Mr. Wirt observed, 
that although the counsel had endeavoured, to disunite the con- 
nection 5 yet, the Cpurt had overruled it, and permitte4 evidence 
from tfaewholeofthose who had bought and paid for articles for 
the expediticur, to be giyen in evideiice 5 beeaiieeit wvl^ consider-. 
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ed in the true liglit of a conspiracy, and therefore, applicable to 
the case. He farther contended, that the generic guality of a 
crime was to be observed by a Court and Jury, in preference to 
the technical finesse used too commonly,' which neither com- 
mon sense nor justice could calmly admit of. This over nicety 
produced from the mind of even the benevolent and feeling Hole, 
(2 Hale, 193,) a reflection ^bich expressed its abhorrence at the 
^^ nicety** which must inevitably disgrace the law, too common- 
ly exposed in indictments, which promoted the escape of oftend- 
ers ; ^nd however nice Mr. Botts had been in making distinctions 
between **" beginning'" and ^' setting on foot** a military and 
lyaWi^^; expedition, their distinctions were of little importance, 
since both of them were opposed to the peace and happiness of 
society : but it was one consolation, that the gentleman had only 
his own ipse dixit to support him, 

Mr. Trirt here made several observations on a position of Mr. 
Botts ; that there must be a sufficiency of means to accomplish 
the object ; for that, without such a *' sufiiciency,** the act of 
Congress was hot violated i ahd, in addition to that, he requires 
a completion of the object : for, he says, if it is ciushed in the 
bud, it cannot meet the a.nticipiition of the law. But what does 
this doctrine amount to ? Why nothing less, than that he should 
have provided men enough to subdue the thirty millions who in- 
habit the Spanish American Provinces, backed by their rich 
mines ! Now can this, by any thinking man, be supposed to be 
the object of the law— KJan it be supposed that the executive is to 
wait for final consequences before ne can move towarjds the sup- 
pression of a' measure of this nature ? Such a doctrine must, in- 
deed, be replete with the most monstrous consequences. 
' Having amusedthe Court with such kind of argument, the gen- 
tlemenhadinext proceeded to contrast ithe smalHorce of thirty men 
on Blannerhasset^s island with the magnitude of the expedition 
supposed to be on foot. Were thirty men capable to overthrow" 
such a mighty empire f //e reasoned upon it, and so have many 
other peqpk, but is the evil design to stop here ? Are the thirty 
men on the island to be all that will be eollected ? look to the im- 
raense distance of three or four thousand miles before he could 
have reached his port of destination, and also to the scenes. of his 
actions. He to6k this silent wildernessandthissilent river to march 
with this einbrio of his arm v. JEven at Cumberland, assistance 
flowed down the stream to him so that his thirty men at the island, 
where the expedition was begun and set on foot, was increased 
to ODC hundred. But, however great the means or however nu- 
merous the men, if we cannot prove iton the island, we are to be 
4 foiled incur attempts to bring i\\^ defendant to justice! It has- 
indeed been stated that he had six or ten thousand at command 
when he wlaotcd them. His means were sufricient; his ambition 
continued fired; and he still continued hungry forbid prey, un- 
til the eomniander and chief of our army took such meaj^ures as: 
to bafile all his ambitious^and direful attempts to destroy the hai ^ 
mony and if possible, the' government of his country. 

But Mr. Botts says, that this offence cannotbe tried any where, 
but where it was begun. How will tai;> Iiang with the rest of his 
ai'gument .^ Bcforej he said that a man w ^s not answerable except 
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the crime was compleated I. So that if the crime is b^giin (of how« 
ever serious a nature) in New Hampshire, and is compleated ia 
Georgia, the objects of the law can never be carried into effect, 
nor the culprit tried at all. But Mr. Wirt contended that where- 
ver there was an appearance of *' military*' enterprize, and any 
accession made towards eompleating the object in view, (since 
an expedition of this nature must be ^' begun" in one place, 
** carried 0*1^' in another, and * *^ compleate d'Mn anether) and 
each part was cognizable and at every jo/cce where an act was 
(looe. Were there not additions received at the island^ men, 
ammunition, arms? Tyler's phalanx, and what took place amotig 
them there, wiU compleatly satisfy the phrases of the law, if one 
step can afterwards be adduced to shew the quo animo: the bf- 
ginning is the least thing to discover vfhext the insertion can be 
erinced. • 

But Burr was not at the island when theae things were trans- 
acted ! Sir, we can, and will, if you permit us to prove Jiis in; 
itrumentaHtr^ and agency in every thing that was done there. 

Mr. IVtrt VTGxAiX not say any thing respecting trials by Jury, 
and the propriety of Juries being provided with evidence, but he 
could not ^void expressing his astonishment at any attempts to 
defeat the introduction of evidence to a Jury: but this was a 
point with the bar, by art to turn a criminal trial of consequence 
mto nothing. 

Mr. Randolph commenced with some strictures on the mode 
vrith ^which this prosecution had been continued, and the misre- 
{presentations which he had observed on the subject of exclusion 
of evidence, which reiteration he could ascribe to rio other mo- 
tive tlian to ; take hold of ih^ ear of the people. He said he came 
not there to make answer, however, to such a species of argu- 
ment, but to argue it upon principles of law, which were calcu- 
lated onlj^ to a Court of justice. In order to xntiti these numerous 
anathemas. Mr. Randolph said that he found more than ever the 
necessity to see that there should be a fair trial, and to require 
what the law required and that alone : for beneath that, iht opi- 
nions of men 'must vanish like a mist before the sun. They had, 
to be sure used language ^hich was not grateful, but it was ex- 
torted. 

It is the pother of gdvernment, said Mr. Randolph, and that only 
which we fear, and I will dare to say that the clamour againA 
colonel Burr originated from the executive authority, who ought 
not to hare made it. Another thing was, that there was a certain 
perceptible feature in every address: there was one word to the 
Court and another to the Jury, and whenever this trial should be 
Jaithfulli^ reported, it must appear to the world. Exclude evidence, 
break down %fury functions, a mere mockeri/ of trial. This was the 
constant theme. Sir, I v^ish all those on the outside of this bar 
did attend "to the ^r«e statement of the case. We do not ask thfi 
Qourt to take this case from the Jurt^, but the rights o£ a Ju^ are 
Dot to ride triumphant over tjie rights of a court. There are oer- 
• tain points which the Court nuut prescribe, and the Jury must 
I obey. This may be considered as alittle irritating, but I api not 
afraid to declare it, since it is sound law. 
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Mark the Tacts, which cannot be varied. Col. Burr was not at 
frlannerhassefs'lslai^d ori the 10th of December, nor within a hun- 
dred miles of it^ and this absence gives a death wound to the in- 
dictnijBnt. Here Mr. Randolph read the seven counts in the in- 
dictment^ upon which he made a number of inferences in appe- 
llation to the absence of iiie defcndance, much in the same train 
as was before taken by Mr. Bbtts &c. He also referred to words 
**' set on foot^^ and quoted Johnsou^'s dictionary for its meaning, 
observing that so vague and uncertain was its acceptation that 
iaot less than 72 dciiuitions were given of it. Indeed/he said it 
was one of thbse laws which did not apply so much to our own 
country, and perhaps less care was taken in its complication than 
is usual with laws. It was a law enacted to gratify a foreign na- 
tionf that this indictment was wholy built upon. Now, if penal 
laws were to be construed strictly in any cases, all those that 
Wersi made to gratify foreicnnations must be peculiarly so. The 
history of the woi'ld would fnrnish abundant lessons of this sort. 
Mr. Randolph here called to view the reign of Louis XIV. and 
hi^ power over the feeble Hollanders. But, he declared that he 
was afraid of Buonaparte : ami indeed of every nation who were 
to be gratified 6y laws made by us in their favour. But these re- 
marks and fears, he declared to be excited from a view of human 
nature, history and tlie relative situation of nations, powerful 
and defenceless, and not in reference to any particular case. 
The meaning of the law, he contended, ought to be restrained 
to what must be understood, and always to be constructed in 
favour of an accused person. He quoted 6 Bacon, 292,,,to eluci- 
date the necessity of the most liberal construction v so that if 
there was a doubtful meaning ^n the words of the law, it ought 
not to injure the accused by interpretation. 

What; say the gentlemen, will you suffer a great offender to 
escape, and one of less importance, or indeed, a little one in the 
transacl.ion, to be involved' > What would the world think of 
such a thing ? Why, Sir, I will tell you what the world will 
say some time or other, when the public mind shall become 
cooled from its present inflamed state : it will say that the 
man ought to have a fair and unprejudiced trial: it will say, 
that those who were concerned in his defence ought not to be 
intimidated from their duty^ or any^ apprehensions of what thb 
world wquJd say: it would say, that it must be far better that 
Burr and a thousand more should escape, than you should esta- 
blish a precedent which would open an inquisition into every 
man's private transactions. Transpose this animaicuU — this em- 
brio— this irisipient existence of an action, *' beginning and 
setting on foot,^' into a crime^ when no definitive meaning can 
Be fixed to the words, and there will remain no man safe at his 
own fire-side. No latituditiary he believed could extend himself 
m far. The gentlemen concerned had surely ih.fi full ^w of the 
evidence and all the extent necessary; and they had all the time 
and means to examine and prepare which could be desired. 

To " levy war,*' Mr. Rnnaolph contended, was an act which 
absence must render impossible. This was the sense which the 
Court affixed to the words, and whether it related to treason or 
misdemeaDQrs of thia kind, the action must appear, however dif- 
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ferent the natuire of the ojffences : some act was necessary id 
bcith cases ; arid, therefore, in that sense they were alike. Be- 
ginning *iad setting on foot an expedition at a certain specifieOi 
place, he contended, must require the presence ef the persoa 
charged with those acts, as well as an actor in treason would re- 
(Juire his presence. VVhe?i a man was said to do an act at a cer- 
tain place, was it not to be supposed that he was at that place at 
that time ? P restrict only^ coula produce an effect, upon philosc* 
paical principles, when the charge o^ presence and time were each 
mentioned in the indictment. He contended that to p^unii^ a 
person under a law made merely to satisfy a foreign nation, (es- 
pecially when he was abscut) and where the law was vague 
and uncertain, w^ould be too absurd an intrusion, upon all prin- 
ciples of law and justice. If, he was, not there, let conjecture 
and idea extend itself where it pleased, still the respect due ta 
aa opinidri of the Court mu^t call forth an argurncnt which no-; 
thing coald destroy Or defeat. Inference could not be permitted 
to exist. *' Beginning"* and *^ setting on foot** a foreign expe- 
dition, he supposed to be synonymous -, but were equally vague 
terms ; and were ^uch as he considered in all their nature and 
fiill extent j too indefinite to meet thisi case> or to support thi9 
indictment. , 

Here Mr. Randolph took soms review of the arguments of Mr. 
Wirt and Mr. M'Rae, on the subject of Cpl. Burros presence *, 
but he contended that none which he had heard could produce 
in him the least conviction, which would. possibly support an in- 
dictment under such circumstances. Indeed, he should suppose^ 
that if an indictment could be supported any where, it must be 
in Kentucky where the defendant was, and not at a place where 
he was not ; ftiid where he could have committed no offence. , 

On.thd article ofdbsejice, Mr. Randolph concluded this day^s 
session of the Court. 



. SATUJ^DAY, September 12, 

Mr. Randolph continued his observations. To bolster up this 
indictment, he contended a plot, and contrivance of misde- 
meanor was attempted to be proved. Now, as to the idea of plot- 
ting and contriving a misdemeanor, it is the same as that of plot- 
ting or contriving a tieason: Ibr the principle is the same, and 
nothing but the words can change its appearance. Advising and 
procurixig a jpiisdemeanor— rwhat wa» it? — Was it not mi^de-r 
meaner itself*? Could the phrase change the ground ? There was 
not a single proposition, nor attempt^ wards it on the Ii^st of 
August, or the 1st of September, at^^ttlat time he was at Marietta, 
and then he talked with Wgodbridge about boats, or whatever 
business else hfe ha4 to ti:ansact ; but there was nothing on Blan- 
nerhnsset^s island, Wt was, in its own nature, innocent in its 
efteets, and nothiiiglike military in its appearance: Indeed thcsd 
provisions were totally disqualified for a military expedition. 

He c'oiiSd not admit of the imputation of constrwctive ^' begin-r 
uin^s/' nor of misapplied ^* carrying on," since his absence wasj 
ev^ident. He here referred to the opinion before given by the 
Court, as tii legal presence. Gentlemen had referred to^ihe ef? 
fects, which a great gcxiius commandecf, Vi'hen bis sin^^letter 
Vol, 5. > L 
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-nmst sink the Alps and Pyrennees^ and create an army at p]ea* 
sure", whilst the innocent actors must suffer. Such a case, Mr. 
]R.aDdolph insisted upon must be assimilated to one of murder^ as 
to advising and procuring^ and h^ m\ist as much be termed an ac- 
cessary, as one at fi^y miles distan<!;e from where the murder was 
committed. But they say, *' vf\iy do you ask for the presence of 
the man where the act might be done without him and it is not 
necessary ?*' We answer, that it is necessary, and we so say, be- 
cause the law says so : and it is not the peculiar talents or efforts 
of Col. Burr, that are to produce his conviction more than that 
of any other man, if his guilt caAnot be legally established. He is 
not to receive the honor of talents for his conviction, which, per- 
haps, would be withheld frOm him on other occasions. Take men 
as they are. Sir, little and big, inlaw, let not the nature of the 
crime or fublic policy vary the thing ; the law embraces every 
iftan alike — ^if it is rotten, be it so, but let not one zo^be added 
to it here^ 

The afiiair of Miranda had been alfinated with this, and al- 
most, he had heard the same, witli respect to the ships under com- 
lAoddre Douglass at Hampton Roads ; but this was too trifling 
as to its distance and probable effects, he believed to require a 
serious answer. 

It was said, that all the law upon which the defence had rested, 
contained accessorial offences, and wtre so in their nature. What 
was meant by this expresi^ion he could not understand. It must 
mean one of two things : either, that there was a real '•' principal" 
who had put in motion men,' who were capable of commit- 
ting such a;n nffcnce, who could act tliough absent, and there- 
fore was impeachable : /or else that the ac^Mo/ perpetrators 
were principals. The latter \^e say; we say that the actual 
perpetrators, are * principals in law> and that it is a down- 
right error to affix the character any where else. But. as be- 
fore observed, procurement is not an offence within the law. By 
what modus can he be transformed into a principal under this 
indictment, who merely procures and directs? He is said to be an 
actual perpetrator at Blannerhasset^s island ; and that he there 
did, on a certain day, such and such acts. Now, the plain sense of 
words tells me that if he was not there, he could do no act on a 
certain day. This I think is a sufficient reason to put an end to 
the whole of the argument on that head. 

** A* milifcary expedition. ^^ — What is a military expedition } — 
Yo^rhonor has given mean ample definition of it in, your opinion, 
*' a warlike assemblage^ &c.^'an expedition of this sort as I under- 
stand from Dr. Johnsdn's dictionary, is amartialor military march 
or voyage ; to do an action by fprce of arms, attended by suitable 
military apparatus, (and not sucii as wotild change boats loaded 
for agricultural objects, into implements of war) and intended, 
for purposes of hostility. It is not enou^J.-.. vbat a fe^: oushels of 
Hour or corn meal shall be collected together, **ad thg^ conjec- 
tures shall be formed on the existence and probable consequences 
-^but it must exist in sufiicient force, so that in the judgment of 
observers it shall be believed to mean and obtain the evident 
object from their hostile appearance. Will the transactions on 
BlannjT^basset's island, in one single feature, resemble this ? It 
must Dfr*' a military expedition" on this particular isIaftd^M^re 



{ 83 ) 

'' beffun and carried ou/' s^ni ta th^a our attention must be par*- 
ticuYarly leant. 

This was said to be a mecuus, round wbich^ at some time^ hosts 
were to assemble ; but this does not relieve the indictment from 
the entanglements absolutely attached to it. That spot^ and the 
presence of the person charged, is inevitable to itsi support- 
Smith ^nd Ogden's case is thought in comparison, bpt there 
every thing was military in its natur^ and manner/ahd-thus i$ 
entirely diticrent from this, whcjre nothing martial in matter or * 
mannex could be discovered, and no infringement^ of the law 
whatever Was distinguishable. To *' provide and prepare" means 
for a military expedition are. personal acts ; arid so are to '^ begin 
and i^t on foot,*" and p^fsoixs inustbe a component part, where it 
is of a military nature ; but where are the soldiers ? Smith and 
Ogdcn he thought hpwcver, might very well be considered a9 
principals, without touching the present case, because, the in- 
dictments were of difterent form.. Smith was indictedj^ not only 
for doing an ac^ in Kew York, but in a particular ward of that 
city ; he was in New York at the time, and had it l^een a case of 
felony, it might have been said thai he was within ''.striking 
distance,^'' capable of giving <z72y assistance. But, suppose he had 
been at Boston at this time, would Judge Talmadgc, (this mirror 
of justice) have considered it possible for him to do an act in the 
first ward in New York, and therefore a principal in the act f 
hy no nieans. At any rate the indie iment should nave exhibited, 
the case quo modo. 

Mr. Randolph said be should not be so critical as to go into the 
distinction^ between the article q and Me, but he could not help^ 
observing the wojrds \^liich the legisJature had affixed to their law, 
they had n:ot said ant/ means, but they had said " the means*'— 
the ver^ means, and not the breathy the inception, or the embrio, 
as it was called. Then the means must be at least adeq^uate ta 
Qiake the attempt^ under the prospect (at least) of success^, so as 
that it might be supposed, thj^t the party thought be could dp 
something. It would %p modern chevalry in the extreme, howe*_ 
ver to auppose that. his means were adequate tp the ohject, as spe- 
cified in this indictment, by Ipoking aithe few men on the island 
and the three or four muskets possesed by these thirty men. 

As to the necessity of evidence being given to the sj)ot charg- 
ed as the seat of the offence, the books were specific, where place.. 
was a part of th6 charge: the law was universal and uniform on 
that suibjectj and needed no comment^ but a referenee to prece- 
dents! 

But what was e^pect^d most to 1^ gained fron\, the. dt^clarationa 
ef Mr.' Blanuerhasset, were, they say, that he was a fellow con- 
spirator, and therefore all that he uttered v^ent tp shew the n^- 
ture and extent of the conspiracy. Whyj as to the conspiracy ^ 
Sir, said JJr. R. there is no charge laid, and you, as a Judg^, can 
makie no, enquiry into the subject ; and we are not called upon to 
defend ourselves against a charge of conspiracy. But here the 

fentlemaii asked it itcouM not oe brought forward inrevi<ienee ?. 
'"es, he answered, ThelwalPs declarations were prcdu'c.e<i a^allist 
Tookc. Here he had forgootten the nature of that indict^ent;^ 
for it was Tookc, Hardy, Thelwall and yttiers did conspire a-' 
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fainst the king'Q lift, &c. and thcreibre the' lan^age of judge 
lullcr Was jiisi. They received notice to come aiid be prepa/ ed 
to answer a joint accusation in which they were all concerned. 
It was the same combination and the sarpe action. Hale and all 
, writers require that a map shall be charged specifically, so as to 
eome prepared for defence to the utmost of his power ; and not, 
as in tiiis case, hare charges, law cases, and arguments applied, 
•*fhich are not hinted at in the indictment. To what avail then, 
Wduld be such evidence, and how could it apply to the indictment ? 
• Mr. Martin, in rising, appologi^ed for his extreme hoarseness, 
but could not avoid making spme additional remarks on a subject, 
trhich to him i^pppared momeotous. He complained of the gen- 
ttemen on the part of the prosecution, for having spent so much 
tim6; which he considered as having a tendency to excise public 
clamour -, and giving an improper impression to tho^e who heard 
them, against the accused ; but, he would wish to know wherein 
that solicitude appeared. He believed they had not exhibited it: but 
it was true, that they had wished to avoid a conviction of crimes 
which could jpot be attached to them : and that they still would 
contend against. Here Mr. Martin referred to the law as to the 
proper district wh^re a crime should be tried, &c. but certainly 
it was in vain for the prosecution to have supported their indict- 
ment or have said that they could try the case any where else.-^ 
Whatever evidence they may have relating to any other place, 
we will say that we have come forward \so/e/^ to answer the 
charges made against us, upon constitutional principles. The 
government never can complain, for they have had a full oppor- 
tunity, and advantages which we have never had— they might 
have seilectcd Kentucky or any where, but they have brought 
my friend to thig spot, where they have' charged the ofience to 
have been Gonimitted. Why, Sir, was this district selected ? 
Sir, the prejudice of this district we have found to be so great, 
that we have .been scarcely able to try at all. We have, indeed, 
found one of the first officers of the government of thi»s state so far 
biassed as to have said, that if he had not boen convinced of ih^ 
guiit of the prisoner, he should not have engaged himself to sup- 
port the prosecution.: Thus is the attrocity of i5wrr held up. — 
AH this tvhile they seenied to have forgotten the foundation of 
their charge \ and they appeared also to forget that there i^ a» 
any expectation of a Spanish war, to which, their own witnesses 
have amply testified ; as have also the reports of the expedition 
to the Sabine, which thq Spaniards have crossed, contrary to our 
treaty. (Patterson's opinion, p. 85. Smith and Ogden^s trial.) 
Here, Mr Martin went into some lengthy remarks on the mo- 
tives, which the gentlemen concerned in the prosecution, had 
expressed for their ar(Jent engagement therein ; motives which 
in his view w^re ho less extraordinary a«d unjustifiable than 
those which induced them to bring forward improper and irrele- 
vant evidence. And yet their loud cry now was " you want to 
jstop the evidence." Irrelevant evidence, however, they ^bave 
admitted cannot go to the Jury, yet variant evidence might \ 
Why, of its variance, or relevancy, the court are to decide ; anrf 
it is to the court tiiat we wish to commit it : lor instance, the 
diiftrence of a day, as in the case of Lord Balmerino, the court 
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decide^ to hp no.nriqii^ovi^nt. In s^ case of murder, sup* 
pose it was iaid that a man was killed with a weapon, would a 
w^itaess be permitted to come forward and prove that he was 
poisoi^ed ? By ^o qaeans : an4 wjio but the Court is to decide up- 
on the relevancy of such testiippny ? It would be in vain that 
counsel should argue that a man had been guilty of this, that, 
and th^ other, i^trqeiqus crime, if they could not prove the crin^^ 
charged. The court would not pernut such evidence to go to ^ 
Jury. 

Biit, the gentlemen say, tha,t we will not Jet them get off frq^i 
Blannerhasi»;^t^s island : that if they could once get away froip 
iherc^ they could mate such a display of his actions in Kentucky 
as inust convict him 4 Why did they not bring him there at first ? 
But w^hat is the case ? Was he not brought there j and was there 
not a Grand Jury there summoned on his ca&e, as well ^s wit- 
nesseSj as many as the attorney of that district thought proper to 
hare ? Col. Burr appeared there like a gentleman to answer to 
his country. The result was, that he was honorably discharged 
with a most explicit declaration from the Judge that there did 
not appear to be one single idea formed by him injurious to ttp 
United States. It was not from a want of enemies there that he 
was discharged, but from the want of an atom of proof that 
could tend anj w^ towards his conviction. 

Afterwards, in the Mississippi Territory, where the govern'' 
ment had determined to have a full examination made, and where 
the fa,ther of the attorney general of the United States sits as 
Judge. There was the spot for- obtaining witnesses to prove eve- 
ry thing that was done, but n,othing could be proved, and he was 
discharged with honor by that Grand Jury, in a country where 
we may fairly suppose there exists a peculiar attachment to co^ 
vernment ; (so says the President of the United States in hii? 
communication.) They were never able to find out the crime of 
Col. Burr ; and y^t, allthis while, Gen. Wilkiiison was picket- 
ting the City of New-Orleans, and repairing its garrisons, to 
receive this arch enemy. He was preparing the minds of all the 
people to meet a powerful enenjiy, who v, as coming tp take their 
city Mrith a powerful military force. He called the merchants 
and others together to prepare for what was never ftared or ev^n 
expected, more than was an earthquake to shallow up the city ; 
and what never come to pass nor even contemplated. Here 
Mr. Martin branched into some observations on the laws 01^ 
gaming and nuisances, as to their Specification ; and also re^ 
lerred to Vaughan^s case as to the locality of the crime. On this 
subject l^e referred again to a former opinion of the court a& to 
principal and^ accessorial guilt : and extended his observaiions 
thereupon to a considerable length : he also referred to a period 
when, instead 01 endeavoring to keep back testimony, they had 
invited the prosecution to produce testimony, ^nd when it would 
have been no loss of time, because a great number of days (13) 
were to spare. This might have rempved the mighty prejudices 
since exhibited against Col. iBurr, had they so thought proper, but 
they did not : then might they have decided to what district he 
was to he sent, if he could not properly be tried here. Tl^t w«^p 
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the time for the Court to exef-eise its legal discretion as to the 
proper place for him to be, and, yet noiv^ a charge is brpught of" 
a desire to keep back testimony. 

Mr. Martin has made some lengthy remarks in ansvrer to Mr. 
Wirt, and some authorities whicn were produced^ which relate^ 
not to the charge now exhibited, but to conspiraces. He also re- 
ferred to some of his former observations and authorities from 
M'Nally 621, and 616. but contended that the inferences deduced, 
were far from beins correct as to their application to Blanner- 
hasset. This common declaration of a person, might be madp 
very carelessly and imperfect, because of their seeming of tri- 
fling importance*, and therefore are liable to CLonsiderabi^ misre- 
presentation, but the correspondence of persons being in writing, 
is not committed to the hazard of niemory, and consequently, 
not so likely to, err. What is a conspiracy? It depends not upon 
the amount of the crime, for it may be treason or any other crime, 
and is not the act done, but the act intended to be done, when the 
indictment charges a particular action. How is a person to be 
punished for the indesirable intention of the mind? The guilt 
of this offence is intention; What is hUejUionf It i^ not action, 
yLt. Martin referred to his former observations and authorities 
produced early in this case, as to .accessaries ; and elucidated 
them by some application to the present motion; he referred to 
Hale 178. and supposed that the case referred to by a gentleman 
in behalf of the prosecution must have stumbled upon it from 
misconception and mistaken memory, or he would never had so 
erred as to the apjjlicancy of his argument, because it was unf6r- 
iunate for him as it could possibly be. 

But the gentleman had most ingeniously made a distrn^ion by 
an argument, that the act of Congress intended acts of an acces- 
sorial nature, for that those only who carried war into a country; 
were principally guilty : therefore those who carried arms wercL 
principals, and all concerned must be accessaries. What is the 
natural inference upon this? Why, that no offence can take place 
under this law unless the principal offence has taken place, and 
consequently no punishi^ient can ensue. 

Mr. Martin then took a review of the argument of gentlemen 
f)n the principle of common law, when they themselves had so 
strongly inveighed against its introduction here. He also took 
a review of the circumstances under which this law was passed, 
and its intended short and con:fined duration? it was passed, he 
>?aid, under an administration, and*in times commonly termed jPc>f 
deral, and much clamor was made against it by those very per- 
sons who were now so extremely solicitous of carrying it into ef- 
fect against the accused. But how amaizingly are time and things 
changed! Mr. Martin made some observations on Smith and Og- 
den^s case, and pointed out a different circumstance attending 
that and this case; for, in that, both presence and action were 
conspicuous, but in this, neither. His doctrine, he said, was sup- 
ported by the illustrious authority of Judge Tucker or Blackstone * 
in note B. He also referred to Coke, sec. 3. to shew that such 
unmeaning terms as were expressed in this law of " beginnings 
setting on foof &c. were synonymous to *^ attempting^* or "go- - 
ing about** a thing which might beraerely the act of i)^^ mind, and 
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therefore could not be criminal in itself, because it must remain 
forever undefined^ unless by construction. Various opinions had 
been uttered on this subject^ and it certainly must at last become 
evidently necessary, that the question should be forever settled 
by the solemn opinion of the Coturt. He never could indulge the 
idea however, that, the framersof this law meant every ^' msipi- 
cnt" act, to assume the character of the act in its maturity. To 
" begin/^ we know, is to do the first part of something; to '' set 
on foot'* appears to be synonymous with beginning; this is no- 
thing of itself. But 1 can conceive that '' providing and prepa- 
ring means*' is something that may be^ specified by witnesses. 
But is this providing and preparing means in themselves crimi- 
nal ? By no means : it must be proved that it was to carry on a w^r 
&c. that this wa^done. Means adequate to the object must be in- 
tended, or the law is futile. That the means must intend the full 
success and accomplishment of the end intended, we do. not ar- 
gue but that there must be a probability of success, is an indis- 
pensable req^uisite. Many expeditions among warriors are un- 
dertaken and fail. 

Mr. Martin here indulged himself with some severe animad- 
versionson the conduct of -the executive in ordering out the mi- 
litary to stop this expedition, which wat not of a military nature, 
nor, he contended augured any thing terrific, or what could be 
possibly embraced in the law authorizing the President to em- 
ploy a military force to quell. Before the military can consist- 
ently, be called out, there must be an expedition on foot, for then 
\be civil authority may be too weak to quell it. • The intention 
of the law could not be to call out the military power at the be- 
ginning and setting on foot what cannot be known : the law does 
not say a ^ord about conspiring or advising to do an act, or pro- 
caring the act to be done, those expressions, and consequently 
their intentions are left out. 

One person, it is said, might begin and set on foot, a military 
expedition; and yet it must be denominated a conspiracy! Mr. 
Martin extended his remarks to show, that it was not the person 
who advised and procured, but he who had done the act, ought 
to be punished ; and contended again, that if it was he who had 
ione the act that was punishable, where there was no act done, 
and when the person charged was absent, he could not be guiltv 
of any thing. Acts done at the spot were admissible evidence, 
but no other. 

He then contended, that there was no accessorial glii It, of an v 
kind, in the person who procured, (under this law) nor did the 
common law know of such a thing. Some statute must make it 
acrime, or it could not be one. The question then, must inevi- 
tably be, whether these men violated the law, which is produced 
to charge them with a crime, on Blannerhnsset's island > if there 
was any guilt committed, it must rest on tlTose who did some un- 
lawful act there : there can be no accessorial guilt by common, 
law, sLnd by statute law it appears there is none created ; wliere 
thea is the evidence to convict Col. Burr, who was two or three 
hundred mijes off. The very act which they beforer called treasor.,, 
is now transformed into misdemeanor ; and no evidence of either 
can be produced. A distinction had been attempted between the 
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nature of evidence in a charge of levyibg war and a charge' of 
ittisdemeanor^ but it was in rain ; for if tne ev^idence respecting 
presence failed in the one charge, it must fail in the other. 

Quzfaciiper alium,fdcit per se^, was a principle in civil law ; 
and would apply equally well ih this case. Hdw could a partner- 
ship bxist, he would ask, for who had a right to bind him at hun- 
dreds of miied distance ? Consequently, whose adtseould belaid 
to his charge > If fifty men were combined, and one of them oiily 
killed a man, but it was proved to h6 their conjoiiied objfect ; and 
that they Were within sMch distance as that they could give him 
'^ aid," thty tnust be coiwdered as equally guilty with hihfi who 
strtibk the blow : but if they arfe not so near, and their coiirifec* 
tion in the murder cannot be proved, the law would not charge 
them principally or accessorially, for no person is answfcrable lor 
the crimtnsu act of another, unless he is, at least, legalli/ present. 
In this then is a distinction between the criminal and civil law, 
but this distinction' was not drawn ih the arguments 6h ihb other 
side,. 

Mr. Martin again referred to JSmith and Ogden's case, as to th^ 
indictment, and contended that whatever number of counts there 
might havebeen laid, still it wasclear fro|n the decisi6n,that there 
was biit one crime. He is charged with preparing ineans, &c . 
for car^yirtg on. a war with a nation at peace with us : this was 
but one act, if an act had been done by nim, as appeared by evi- 
dence to have been done in the other case ; but yet that was de- 
termined in favor of the defendants. He referi'red to the motion ; 
and contended that the Couft must decide upon it, if no perti- 
nent evidence could be adduced. Col. Burr and Gen. Dayton he 
insisted could not be convicted in this charge of misdemeanor, 
even if there had been one eommittcd, because they were at a 
great distance. There must have been an act committed ; and there 
must have been the presence of the parties to support the indict- 
ment. With these observations he snould submit the case to the 
Court. 

Mr. Wicichdm observed, that he commenced his observations 
tinder the disadvantage of having been absent during the discus- 
sion ; but, however, he felt it his duty to address tiie Court on 
the subject of the motion, from information of what had passed, 
and from his impressions of the nature of the ease. If he was 
capable of feeling surprise at any thing which has occurred, or 
wnich could occur in this prosecution, which was surprising in 
itself, he must now express it at this indictment being at all tried 
after that of treason, which was stranger than this, and yet this 
proceeded upon the very same ground. It was laid down then as 
a ground on which they fully expected to succeed> that in the ",. 
highest and lowest offences all were principals, and the same ar- 
gument is now attempted to be made, but with a different feature, ij 
When arg\imcnts of this nature weie advanced by such learned- \ 
gentlemen, Mr. W. thought it his duty to oppose them ; and espe- "i 
cially as one gentlcnian had boldly came forward with a decla- -i 
ration that he was so fully convinced of the guilt of the accused, 
that he lelt it his duty to engage in his prosecution. J\s a matter 
of delicacy, he might, however, have been excused from decla- 
ring thishis ^^'illingness to procure conviction. Upon what ground 
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that gentleman ,0otiTineed>^upon acknowledge ef the faeis ? 
}^o^ for they hare all told the Ooui^t that they were ;not possessed 
I of the facts, and did not kn6w what their dwn witnesses eould 
I prove ; and aannot^know what the witnesses of ihe aeeused (fan 
I pco¥a. They Hiust pardon me, said Mr. W, when 1 say that they 
f sre ejxtirely f^drani of the law of treason, for the course of their 
I kady liad not gone that way. 'Indeed they have not only eonfes^ 
[ led thciv ig43or«noe of it, but hare given snfiioient evidence of it, 
I ko^everelofuentmay.h^ve been their jy-g«imejita. But, Sir, I 
Jiave IK) doubt but they have a solid P^i^n for entering into tfcis 
proseeution^hereinoneration they are to receive from the Unit- 
ed States. If th0y had told us this was their reason, we should 
hare^beea better satisfied than with the one advanced. 

Another fertile topic of declamation (for it was ndt argnihent) 
iau;^been Msed-^that of invading the rights Of the Juty. Because 
we are not willing to permit the oonversation* of third persons to 
be ^iven,, we are charged with attemptiB^ to take from the Jury 
their right to hear testimony ! How is this to be judged of— ^au 
(hey lay their hand on one solitary law or precedent where any 
' (^er than thie Court is to decjide this point ? Tliey cannot. The 
Jury have nothing 44> do with irrelavant testimony :. we must ad» 
dress4Hirael ves to the Coiit^ bn it» and they mdst judge pother tvise 
a witn4?sa>or a pr^seciiiior wenid he tolerated to say any things and 
^e Jury b6 condemned td hear it. There is one seerhin^ fact t 
l^estlemen have been satisfied that they must eonviict the abciis^ 
ed» and they have supposed every means to l^e lawful for the at- 
tainment of that desirable end ! J4nd is an accused person to be 
judged g«iilty (asia insinuated) because he does not choose to sit 
•tiiraiidlettheattorriey go to every lengi^ thathe pleases > Where 
is acaae in the books lik^gr it } I trust that this will be held up as a 
beaoon to shew to what a: sitnation tipe counsel on the other side 
have ciideavored to run the country into ,^ . 

As to one of the general propositions that Col. Bui'r began, ^t 
on foot, and procured the meiuis of a military expedition. Mr. 
WickJiam thought, the.proof ought to be exhibited in his pro-< 
curcnaentbf powder> balliB> ammuttitjoni'&c. after which let it be 
shewn how far he was ap^neipal in any transactions. This sort 
el testimony will not be rejected; nay, it has been earnestly in- 
vited again' and again< But no>4hey say all this was done ia^ 
Ket^c^y in Mississippi territory, &c. To what purpose is all 
thia»-^iS'thts Jpry competent to hear what was done in those dis^ 
triota^^By no means. Hd is enilty or not guilty of eoramitting 
the crifpe- charged' on jB/dR^er/uz««ei'« tWaiic)?. ' 

Bi|i, Sir, said Mr*. Wickham,'fer what is this evidence attempt* 
cd to be forced npon you ? Is it to please the public.^ It may be sol 
dot-are we to set hereto perform a /flrrcc or comedi/ to entertain 
^e piibiio f This Court has no right to hear an iota of evidence 
wkiefa ^oes.not relate to i^e transactions laid in the indietment ^ 
ind'lf theire Was pd^tive proof of the acts charged, hot if they 
eocorred ont. of- the district (¥4rgiiiia) the Jury would be oblig;e4 
to find a verdict of mtgiHU^: eensequently one title of testimony 
«f transactiorm of the diistriet, cannot be received here. Let not 
a Court of Justice be inade the author of newspaper amusement 
to the public, but let law and justice hold their sacred seat. 
VoL S. M 
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Genttemen bad talked about consequences, imc^ if Coh Bunr. 
should get clear^ Lei tiiem take the consequences. How canvs 
he here lor trial? Was it easier to convict him here> than in Mia- . 
6is&i{)pi territory or elsewhere? They had the advantage of i^^ 
Virginia Jury* here it is true, where prejudice enough, as we 
have seen, prevailfi universally against him. To which it maiy : 
not be improper to auppose there might be added a little exeou- 
tive influence. The fact is, that they suppose it to be easier ta. 
convict him here, than |^se where. From whom this spranf^ Mr. * 
/Wickh.am wo«ild not pnt^nd to say: the President and ui^ at^- - 
torney had both disclaimed it: he could wish however to detect, 
the author. He was brought liwt:, and that without jt cause; but 
the people of the Western country, where these occurrences h«p^ 
^ened ; and who are stated to have had all these pro<;eedings be- 
tore their eyes, cannot be cAtrusted with the case? But it^waathe 
situation of those . gentlemen, as good soldiers,. to obey orders, - 
ibr knowing the alternative of disobedience, they cannot be 
blamed. However, let them not blame Col. Burr for refuung to 
hear irrevelant testimony here. He was brought here by a mili- 
tary power, and here they thought proper to commit and to try 
him, ]^y>8ome authority or other^ mid for some reason or other; 

Mr. tVickham next went into the question of a military expedi- ' 
iion, and asked whether there had been such a thing ^' begun and 
set on foot^' on Blannei-hasset's island? If tbere^^ had; he hud 
h^ard of no evidenlfe to substantiate it : its beginning must h^sro 
Jbeen ^at a higher place, if there was any thing existing th<u:« : 
'but these twenty or thirty men arrived there, staid there a short 
time, and sat on as they arrived, without the least aoouisition of 
strength. ! Thus it appeared. It was an expedition truely, but w^is 
it military? Nothing like it. The emigration of Mr. Blannerhas- 
set with his servant and a couple of guns, are too ridiculoua to 
mention. What were the means provided? None. There is not 
an iota of evidence to prove that a military expedition was begun^- 
set on foot or carried on. at that island. 

But this, they «ay, is a question ibr the Jury to' settle; they 
must hear the evidence. Not so in this case: they are Bot U^ 
hear evidence out of theif own district and charge. 

Here, Mr. Wickhamrwent to some length into the nature of 
derivaiive guilt and its applicancy to the present case. If the 

fuilt was derivative, he insisted .that« before the accessary could 
e tried, there must be evidence that the principal had eomniit- 
ted some offence^ Blannerhasset and Burr could not be.ctuinect* 
ted in the commission of a <;rime, if no crime waseommitted^. 
'The ;«uilt of one, if it was of a derivative nature, must depend 
upon the guilt of the other. 

But ^ it was said that Col. Burr was on the island* Whe&^ 
Once in the time of his life^ Yes he was there^ but what it was 
not then nor on business as we know of« relative to this eJ(|>ediiidn. 
No evidence appears of his having done any thing there, or of any i 
ih'ing having been dojoe there athis instigation o^ to his kxuiw- 
ledge. . ,* ■--.., 

* Whit /or Mr, Haifs explanation of the . cause jU a future ftri^d 
of t\is case, which must camiinte the public.on iku subject. 
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But Cc4^ Burro's having written 9 l&ttet to ^fir. Blannerhasset 
Hft the aubjeot^ seems tq b^ enough. I'bis^ Mr. Martin has suf- 
^ipv^tlj answered and illustrated : the principle cannot answer. 
in ^'mmi^-cases. If ^ <$riininat act was done hy another, \^ the 
instigation of a letter, he only who did the act would be punish- 
9i>lc. If the nresent case could be maintained in any form what- 
ever, it could only be upon the principle, pfderiyatl re guilt, itody 
in tbat view, ^^, Burr nojt hiving been present, IVf r. Blanner- 
hasset mnjit be. e<|nvicted before the. o^her could ^e tried. But» 
bein^ a staituary offence, that person pa^ who did the act is pun* 
ishiible.^ He. only, who goes on the. expedition and coratpits the 
act of violence, is guilty oi* hostility, and it' would be an absurdity 
te oom^der faim 4s an lU^cessary, whilst .be, who provides the 
ineiuaa. or la disti^tly connected shall be, <p,ortsidered principal. 
Mr i Martin has proved thf? iibsurdity of this doctrine. But ad- 
mit l^at the act^C MjT. Blannerhasset was. accessorial, what 
must Col. Burr be ? Why the accessary of the accessary^ a char 
ract^r unknown in law ! * . 

As to the Mw, Mr. 'Wiekham insisted that if it was incorrect- 
ly drawn, or imdfficient to its dbject, it was not the falilt.of th^t 
Pourt> iipr could. % Cdurt/of justice sit to make Taws, it belonged, 
only to Congress. But it was well known to all^ that laws were 
^i^nually ai^e^diii^ to en^urade cases which ^t first were not 
seen, t It would be in vain &r 4 Court of justice to put a case 
inte a law which, it did not einbracej, atf y^i^ now attempted to be' 
done: hd miist i|ot escape (^unishnient, the gentlemen think; 
we say he ought not, if he can be protved to be guilty. 

Mr. Wirt had relied moch^\)n the diflferenoe of this case from 
iliat of levyine war t levyinr war he had supposed to be an act - 
^ a very diffi^nt nature fr^m prepaHng the means for a mili- 
tat^ expedition. Ml*. Wiekham^said that the term, ''levying 
war*' was as variegated X i^nd 4ts liable to produce pi^rplexity> ad - 
v^mium, as any cryne th^t cpnld h^ charged, and in. what could 
£ffer the preparation of means for levying war and the prepara- 
tion of loeans fbr efiecting the crhise chsCrged I (f force was re- 
quired in one, force was necessary in the o^eir. 

On the tiiah^ct of ii» fruence df the party, being necessary, 
Mr. Wickham made some observations, and quoted 2. ll^awkins, 
44s, ch. !S9j^ Sect.^ 11. where a just nrinciple was laid dowii. He 
referred also to dedyotions df^wn rrom tn;^ ^uotatijpnsjus6d from - 
Smith aii^ Oj^den's triWl and Sii&gp TaliQiidge's op|nu>n, which 
lie treated with muoh severityj^ sarcasm, and derisioq.^ 

Tbe acts,, and^ deplarationd of o.thers are sliid to be good evi-' 
devHpe n^case^^pf this aort« L ask^ said Mr. W^ckh^tn, if there 
is a single criminal case, except conspiracy, in which such evi- 
dence eould be received? NOj^ Sir. we can produce numerous 
authorities in our favor, when, we say there cannot be evidence 
of this kind given, aild na conspiracy is laid in the indictment. 
Mr« Botts has justly stated on the subject of jpreparing a niilitary 
expedition, that means, ^ean means : that is, the wnole means, 
and not a part, or an insufiibient part of the means. The^f' say 
that unless their construction 4s ttiken, the law will lead its pro- 
visions to abfiusdity. Be it so, but that would not warriMit the. 
Qourt to alter it. We post take it as it 10^ 
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What tire the m^ans of a militaiT- expediticm ? Militafy |ff*epa' 
f^ation must be made ; the law does not^say ^'seitie <^f the Dieaos,'' 
4>r a '' heginaiog of the means/' it is *' the mearw/'Bot what- 
^vct means were prepared, or whJite^'er intentioss formed 
for an ohject, since there was a loeus pmnitentia, %\\^ he had de- 
termined not to do the act, th^re couid be no crime^ a^scording to 
the true genius of our law s, and sound rules of construction. A 
statute must^ according to rule be construed strictly, and ceir* 
tainiy not to the injury of an accused person in a criminal case. 
LeitthosQ gentlemen address Coneress on the subject/ and tell 
them what an iosuffiqient law they have made, but let not « Court 
of justice be troubled with what it cannot amend, and not*exhi'> 
bit their anxiety about the escape of a person accused under suck 
a law. 1 do ^tt s^y that the party must be able to gO oA in a 
miliary cfaara^er, and it Wouid be mockery to make any thing 
else or it, or to call in Blaiuierfaasset's aid to assist the presi^* 
cution. ' V ^ ' ' ■ 

.There is one principal that runs through our whole criminal 
€ode« and that is^ that* no man cam be punished f6r infentien, or 
any thing but plain unequivocal nets. This is the do<?trine of 
treason in our constitutioa--«ajpeii and palpable acts must be com* 
mitted. , . ♦ ' 

': Mr. Wickham theil proceeded ^o his concluding remarkfi; h« 
mu^t mention one- thing -which had been very much dwelt oA 
by the . counsel on the other sidp, and that was, respecting ^«6/t<? 
opinion, ftiid the fbptinrs of- the people. How these had been raiBe4 
it was not difficult to d«4ne. The eloqifence used on this occasiioii 
was conspicuous, and could not but taake its impression. It was 
not intended, he said, ftr tke Court noi' for the Jury, but for the 
peopliS. Mr, W. hoped the ^counsel would pardon him, whe*ihfe » 
declared that he knew the people of this country better thaii 
they did ; and it was a.painful subject to reflect on, that they had 
«o plainly evinced their impressions, not only before tlie Court but 
lelsewhere. .' - . , ,. 

He concluded by refbrring to the selection of Jurors which had 
been made, (not that he would even insinuate that the marshal 
had n^t faithfully executed his- duty,) but certainly thei-e was ,, 
^ selection of sbme of the most violent men in the country placed 
«ii the pannels: indeed many of them came fbirward and disiquali^ 
lied then)selve^ by tlieirbwn declarations. This was a lametitabhs 
«tate of the justice to be expected in this case, and it therefore 
requires all the exertion Uiat could be made to do that jui^tice, 
which the nature of the case required. He assured the counsel on 
the other side that he mei^nt do disrespect to them in any thing 
said or done * - ' 

Mr. Miy. I certainly did not invite the ObservationR which 
liave been so profusely bestowed. This severity was unprovoked. 
Some of the remarks which have fallen from the gentleman laert; 
np, were of such a serious nature, that 1 will venture to say, th»t 
they were not what I think justice and propriety make necessary. 
I did believe, and do believe that every thing said of a personal 
nature was ummrrantabk Kod. unjust. 

TAt Wic([ham. Not a sinele remark was intende4 to apply to ' 
the gentleman personally, but I will remark on such part of the 
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^^itlemaii'tsai^gQinehtBAS my business leads meio. lijs fiieir ar^ 
igumen^ and &ot their motivei dint I atUck> so far as decency will 
Ipermifc. 

MONDAY, September U. 
Mr. H^y made somb lew remarks in aUasion to what had dropt 
Ifrom Mr. Wickhain, immediately after which the Chief Justice 
delivered the following opihion : Judge Griffin was absent. 

Trs Unitbd St^TSS, 1 

VB. I Ona Misdemeanor, 

Aakon Biiait> J 
The present motion is particularly directed against the ad- 
inissioii 6f the testimony of Neale^ who is offered for the purpose 
tiT proving certain eonversations between himself and Hermaa 
Slannerhasset. it is objected that the declarations of Herman 
Biaanerfaasset are at. this time inadmissible on this indict- 
ment. 

The rule of evidence which rejects^mere hcresay testimony, 
which excludes from trials of a criminal or civil nature the de- 
elarations of any other individual^ than of him against whom 
the proceedings are instituted, has been generally deemed all es* 
sentiai to the correct adminiisrtration of justiceT I know not why 
a declaration in Court should be unavailing, unless made upon 
i»ath, if a declaration out of Court was to criminate others than 
kim who made it; nor why a man should have a constitutiohal 
elaim to be confronted with the witnesses against him^ if mem 
verbal declarations, made in his absence^ may be evidence against 
Jum. 1 know of no principle in the preservation of which all aiiB . 
» toore concerned. 1 know none, by undermining which, life, 
liberty and property, might be more endangered. It is therefore 
incumbeitt en Courts to be watchful of every inroad on a principle 
^ truely important. 

This riite as a general rule is permitted to standi but some ex- 
eeptions to it have been introduced, concerning the extent of 
which a difference of opinion prevails, and that diflference pro- 
duces the present question. 

l*he first exception is, that in cases of conspiracy, the acts, 
^nd it is said by some, the declarations of all the conspirators, 
may be given in evidence on the trial of any one of them, for the 
purpc^se of proving the conspiracy, and this case it is alleged, 
conies within the exception. 

With regard to this exception, a distinction is taken in the 
books between the admissibility and operation' of testimony, 
which is clear in point of law, but not at all times easy to prac- 
tice in fact. It is, that although this testimony be admitted, it i» 
not to operate against the accused, unless brought home to hint 
by testimony drawn from his own declarations or his own con- 
dtiet, ; ^ ^ 

But th^ question to be considered is, does the exception com- 
prehend this case ? Is this a case of conspiracy according to thd^ 
well established law meaning of the term f 
Cases of coidspiracy may be of two descriptions. 
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lit. Whelre the codspiracy is the crime, in which case th^ 
criine in complete although the act should neirer be formed, anl 
in such eases if several be indicted, and all except one be acquit 
ted, that one ctonpt, say the books^ be conrioted, because he can* 
not conspire alone. 

2d. Where the crime consists in the intention, and is provei 
by a conspiracy, so that the conviction of tlie accused m ^ tak^ 
place upon eridence, thi^t he h^ conspirecl ^ dp an i|ct li^hipl 
manifests the wicked intention. 

In both these cases an act is not essential to the comple^ioii oi 
the crime, ^ and a ooi^ipiracy is charged in the indietment as thci] 
ground of accusation. If the conspiracy be the ^le charge, as if 
may be, the question to be dpcided^ is, not whettier the accusefj 
has committed an^ particul^ fact^ but wbeth^ he has conspireill 
to commit it. Evidence of conspir^y ip such a case ^oes directly 
to support the issue. It has tlierefore been determined that th^| 
nature of the conspiracy may b^ proved by th^ trani^ctions of anyj 
of the conspirators in furtherance of the common design ; th^j^ 
degree of guilt however, of the particular conspirator upon trial^^ 
must still depend on his own particular conduct. 

In the ease at bar, the crime consists not ^n intc;ntion but ia 
acts. The act of Congress does not extend to the secret design, if ' 
not carried into open deed, nor to any ponsipiiracy boifv^ever ex- 
^ttsive if' it Ao not amoUnt to a beginning or setting, on foot a mi^ 
Ktary ' expedition. The indictment contains no allusion to a con* 
mpirncy, and of consequence the issue to. be tried by the Jury, is 
not whether the conspiracy has taken place ; hjii whether tjie 
. particular facts charged iu the indictment h.ave been commit- 
ted. 

I do not mean to admit, that by fny course which might have 
heen givenf to the prosecution, this could liave been converted in^ 
to a case of conspiracy ; but most assuredly if it was intended to 
prove a conspiracy, and to let in thatkfnd of testimony which if 
admissible only in such a case, the indictment pught to have 
charged it. 

I have not been able to find in the books a single decision, or a 
solitary dictum which would countenance the attempt that is 
now made to introduce as testimony the declarations of third 
persons, made in the absence of the person on trial, under th^ 
idea of a 'conspiracy, where no conspiracy is alleged in th^ 
indictment. The researches of the counsel for the prosecution 
have not been more successful. But they suppose this case, though 
not within the letter, to come clearly within the reasoning of 
those cases whei!*e this testimony has been allowed. 

It has been said-, that wherever the crime may be committed 
by a single individual, although in point of fact more than on^; 
flhould b|B eencerned in it, as in all oases of felony, the proisecu- 
tion must be conducted in the usual mode, and the declarations of 
third persons cannot be introduced at atrial ; but whenever the ; 
crime requires more than one person, wherefrom its nature it 
cannot be comtnitted by a single individual, although it shaU con- 
sist, not in conspiracy, but in open deed, yet it is in the nature of 
ii a conspiracy, andevidence of the deelarationsand acts of jthird 

STsons connected with the accused, may be received whethef 
8 indictment covers such testimony or not 

I 
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I must confens tbat I do not feel the force of this distiiieiio9;> 
1 cannot conceive why, when numbers do in truth conspire to 
eomwtit stn «et, asitiurder or robberj^ the rule should be, that the 
deeiar«tion of one of tfaeni is no, evidence against another, and 
yet, if the act should require more than one for its commiaiioii, 
that the dedarationsdf one person epgaged in the plot would im- 
mediately become evidence against aqoither. I cannot perceive 
the reason of this distinction ; out, admitting its iiolidity, I know 
not on ^hat ipround to dispense with chai^iuj^ in the indictment 
the cdmbioation intended to be provefd. If this combination may 
be proved by the acts or declarations of third persons made in 
the absence of the accused, because he is conne<$ted with those 
persons V if in i^on3equence of this connexion the ordinary rules 
of evidence are to be prostrated, it would seem to me that the 
indictment ought to give some notice of this connexion. 

When the terms used in the indictment necessarily imply a 
eombi^ation, it will be admitted that a combination is charged 
and may be proved. And where A E and C are indicted for 
murdering D, yet in such a case the declarations of one of the 
partiei^ made in the absence of the others, have never been ad- 
mitted as evidence against the others. If then tbis indietment 
should even imply that the fact charged was committed. by more 
than one person, I cannot conceive that the declarations of aj»ar-» 
Ucept criminis would become admissible on the trial of apersom 
not present when they were made, .unless those declarations form 
apart of the very transaction charged in the indictment. 

if in all this I should be mi8taken> yet it remains to be proved 
that the oflence charged may not be committed by a single ii^di* 
vidual. This may, in some measure depend on the expofution of 
the terms of tli^ act ; and it is to be observed that this exposition 
must be fixed. It cannot vary with the vary^g aspect of the 
prosecution at its difierent stages. If, a^ has been said, a miU^ar 
ry expedition is begun or set oo foot when a single soldier is en< 
listed for the purpose, then unless it be begun as well by the sol-, 
dier who enlists, as by the officer who enlists him. a military ex- 
pedition may be begun by a siuele individual. So if those who 
&iftSkjgQ in the enterprize follow their leader from their confidence 
in him without any knowledge of the real objecl, there is noeon^ 
^ira^y, and the criminal act is the act of an individnal. Bo too» 
if the means are a;i^; means, the crime may unquestionably be 
eosncnitted by any individual. Should the term be even so eour* 
strued as to imply ^^^ all the means must be provided before the 
offence can be committed, still all the means may, jin many eases, 
be provided by a single indiYidual. The rule then laid down by 
the counsel for tl^ prosecution, if correct in itself^ would not 
eomprehcnd this case, , 

• Mly . There are also cases in the boofcs^ere«cfts are in their, 
nattire joint and where the law attaches the guilt to all cpnceriied 
in their commission, so that the act of one ijs in. truth the act of 
others, where tl^ conduct of one person In the commission of the 
fact constitutes the crime of another person ; but this is.distinct 
from conspiracy. ' 

If many persons combine to commit a murder, and all assist 
m it, and are actii^y or OiiAtrVQtively present, the act ot* 
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one; is ike act of ,aIU and is suiBcieiit for the conviciioii of all. 
So ia aot» of levying war; as in the cases of Damane and Pur- 
ehase, the acts of the liiob weretlie acts of all in the mob whose 
conduct showed a concurrence in those aotSj andia the general 
design which the mob were carrying into execution. But these 
decisions turn on a distinct principle from conspiracy^ The crime 
is a joiiat cviihe, and all those who are^resent aiding in the bom- 
mission of it participate in e^ach others actions^ axid in the guilt 
attached to those actions. The conduct of eaeh eoniributes to, 
ahew the nature of this joint crime; uid declarations made dur- 
ing the transaction are explanatory of th&t- transaction ; but- I 
Gannet conceive that in either case deelaratiohs unconnected witji 
the transaction woiuld have been evidence against any other t6an 
the person who made thera^ or persons in whose presence they*^ 
were made. If, for example; one of several men who had united U 
ia committing, a murder should h»ve said, that he with others 
contemplated the fact which was afterwards eemmitted, I knovr 
of no case which would warrant the admissiom of this testimony^ 
upon the trials of a pe/son who was not present when the words 
were spoken. So if Damane bad previously declared that he bad 
entered into a confbderacy for the purpose of pulling down aW 
meetinghouses^ I cannot believe thai this^estimony would have 
been admissible against a person having no )iiM>wledge of the de- 
o}aration and givioe no assent to it. 

In felony the guilt of the principal attacheti to the ^eessary^ 
and therefore the guilt of the principal is provied en the tnsJ of 
the accessary., In treason, all are principals, and the guilt of him 
who has actually committed the treason does, in England attach 
to him vho has advised, aided or assisted that treason. Cen6e>> 
quently the conduct of the person who has perpetrated the fact 
must be examined on the trial of him wJio has advised or propup- 
ed it. But in misdemeanors by statute, where the commissiott 
of a particular fact constitutes the only erime punished b^f^the law, 
I believe there 'is no case where the declaration of Si pariiceps cri- 
nmi^ can affeet any but^himselt*. 

3dly. The admission of the declarations of Mr. Blamierbasset 
may be in^sted upon under the idea he was the agent of Col. B. . 
How far the acts 4>f one man inay affect another criminally, is » 
subject for distinct consideration, but I believe there is no case, 
^ where the words of an agent can be evidence against his princi- 
pal on a criminal prosecution . Could sudi testi moiiy -be aamissi - 
ole, the Skgeney must be first clearly established, not by the werdii 
of the agent, but by the acts of l^e principal, and the word must' 
be within the power previously shown have been given. 

The options of tile circuit court of New- York in trials of 
Smith and Ogden have been frequently mentioned. Although 
i have not the honor to^qw the Judge who gave those depisiens, 
I consider them fts the determination of a Court of the United 
S()ates, and I shaiH not^ be lightly induced todisregard them, or 
unnecessarily to treat them'with disrespect. I do not however in 
theopinionsof Judge Talmadge, perceive any expression indicating 
that the declarations of thim persons could be received as testi- 
mony against any individual who was prosecuted under thiik act. 
If he has given that opinion, it has certainly escaped my notice;- 
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and lias not been sug^sied to me by coimsel. He unquestiona- 
hly saysria page U3 ot the trial ** tliat the reference it'hich waft 
made to the doetrine-af conspiracy did bot apply in that case/' 
The rc^fereace alluded to was the observation of Mr. Ensmet who 
had aaid *' that if the object was to charge CplSniith with the 
acts of Capt. Lewis; they ought (o have laid the indictinent for 
a conspiracy/' The opinion of the Jiidge that the doctrine of 
eonspiracy Lad no application to the ease, appears to jne to be 
perfectly correct. 

, I feel therefore no difficulty in deciding^ that the testimony of 
Mr. Keale^ unless he can go further than merely stating the de-. 
elaratiooa made to him by Blannerhasset, is at present inadmis- 
sible^ . 

. But the argument has taken |i much wider range. The points 
made, compr^bend the exclusion of other testimony suggested 
hy the attorney for the United States, and the opinion of the 
Court upon the operation of testimony. As these subjects are 
entirely distinct^ and as the object of the motion is the exclusion 
of jtestimony supposed to be illegat, 1 shall confine my observa- 
tions to that part of the argument wbich respcfcts the admissi- 
bility of evidence of the description of that proposed by the at- 
torney for the United States. 

The iadictment charges the accused in separate counts Witb > 
begtnaing, with setting on f^t, with preparing, and with pro-' 
Tiding the means fer a military expedition to be carried on a- 
^na^ a ntition at peace with tiie United States. Any legal tes- 
timony which applies to any one of these counts is relevant.--* 
That which applies to none of them must be irrelevant. 

The expedition/ the character and object oT that expedition, 
that the delendaat began it/that he set it on foot, tlf|t provided 
and prepared the means for carrying it on, are all charged in the 
indictment, and consequently these charges ma>^ all supported 
by any legal testimon^r. But that a military expeditidn was be- 
gun and set on foot by others, or that the raeatis were prepared 
or provided by others, is not charged in this indictment, is not a 
crime which is or can be alledged against the defendant, and 
tejstimoay to that eSkct is therefore not relevant. 

All testimony which serves to show the expedition to have 
been military in its, character, as far, for instance, testimony re^ 
spectin^ their arms and provisions* no matter hy whom,purchaa- 
ed, their conduct, no matter by whom directed, or who was pre- 
sent, all legal testimony which serves to show the object of the 
expedition, as would be either actually marching against l^exico, 
any public declarations mad6 among themselves stating JMexico 
as their ofcjectj any manifesto to this effibct, any agreement en- 
tered into by tlem for isuch an expedition, these or similar acts 
would be received to show the object of the expedition. 

In trials of Smith and Ogden they were received. Whether 
the pajrticular acts of the accused on which his guilt or inno- 
cei|ce depeiids, niust precede this species of testimony or may be 
preceded by it, is a question which merely respects the brder of 
evidence^ There can be no doubt but that at Etome stage of the 
prosecution^ either before or after the particular part performed 
by the ac0med-has bee|i shown, the character and object of the 
expedition may be shown, and that by any legai testimony csd- 



t ( 9» ) 

• 

culate3 to derelojpe that cMraeter and object. Wbeth^r this tea* 
timdny is admissible before the proof whieh partioalarly applies 
to the part performed by the accused^ or qught to be iiitroouoed 
by first proving that part^ is a question which is not made in this 
case andVhich was not miade in the cal»e of Smith and Ogden. 
In that case it was certainly entirely nnimportant, and it is pro- 
bably not less so in tl^is. 

It lias bekn also contended that the acts no more than the declft- 
rations of third persons can be given in evidence on this indict- 
ment, • 

It has been already said that those axrts of equipment which go 
to show the character i»f the expedition may be given in evidence. 
If, for exaniple^ Blan^erhasset, Tyler, Smith, or a^y other per- 
sons provided ^rms, amuniilon or provisions which were applied 
to tbe armament^ this would be evidence because it would shotv 
the character of the expeditioii. This was done in the ease of 
Smith and Ogden without encjuiring who provided the arms, for 
they belonged to the expedition. Captain Lewis :for instance, 
purchased several miiitary equipments. It was not deemed ne- 
cessarry to show that Smith was connected with Lewis, for tbe^e 
purchases were made for the expedition, and Smith was not char- 
ged with ^royiding them ^^ He was charged with praviding o- 
ther means ; and uie hieans provided by Lewis served to show 
the character of the expedition. 

But although the acts of all persons provididg means applied 
to the expedition may be given m evidence upon the sasn^ prin- 
ciple that the state of the expedition may be shown, it does not 
follow that other acts of third persons may be given in e!vddenoe. 

It has also been contended that no transactions out of the 
district ^re testimony. 

This poitttion is correct to a considerable extent, but not to 
the extent in iVhich it is laid down. A declaration of Mr. Biirr 
for example made in Kentticky or elsewhere, that he did set on 
foot a miiitary expedition on Blannerhasset's island to be carried 
on against the dominions of the king of Spain wlitle the United 
States'were at peace with that power, would I think be evi- 
dence, so would the actual marching of the troops /proved to be 
raised by liim against the province of Mexico. Testiaio;»y 
which goes directly to prove the indictment, may 1 think h^ 
dawn from aiiy plaice. 

But I do not' understand this to be the point really in contest. ? 
I understand the' counsel of the United States to insist that pro- 
viding means in'Kentucky, that enlisting men in Kentucky, that 
'oiuing the expedition in Kentucky, may be given in evidence to 
io show that the accused did begin and i^eionfoot the expedition 
ill filannerjiasset'^s island, or did provide the means at that place 
as charged in thd indictment. This I understand to he, the great 
question which divides the prosecution and defence.; 

It is 1 believe a general rule that in criminal profleoutioi|S a 
distinct crime for whicb a prosecution may be instituted cannot 
be given in evidence in order to render it more probable that tfae 
pat tic ular crime charged in the indictment Was committed. If 
gentlemen th(nk me wrong in this, 1 will certainly hear thein. 
u(>^oatI^e poiqt. but I believe the position to be correct. Now pro-* 
viding th6 means for amiUtar;;r expedition in Kentucky to ]^e isar- 






I lied on agaiiiBt tbe domimans of a prince with whom the United^ 
I States are at peacej^is certainly la itself a distinct oilehce upon' 
which aa indictment may be well supported as it can be or pro- 
riding means for the same or ajumiiar expedition in Virginia.--* 
AoGording to the rule laid down then^this testimony cannot be 
received unlessit goes to prove directly the charges C3ntained in 
the indictment. But how can it'*go directly to prove those char- 
{[es? Does it follow that the man who has provided the means' 
m Kentucky has jalsb provided the means in Virginia ? Certainly 
itdoes not follow ; and consequently the aqts alleged in Ken- 
tucky do riot prove the charges contained in the indictment-^ 
They would prove the defendant" to have been connected in the 
enterpri;se» and gentlemen argue as if they thqugllt thi^ suiScienf 
for their purpose. 1 shall be excused if I employ a few moments 
io stating my rea^ns for thinking it not sufiicient. 

I have already saidj and surely no man will demr, that two 
distinct perspris may^ a|t different places furnidb diflerent means 
for the same enterprize;; It >^ilL i presume,^ not be oontended 
that one of-ihem may bl: indicted for the means provided by the 
otber. So toOj^ if the Siime man shall provide iii^ans for thg en- 
terprise^ at different places^ as in Virgmia and Kentucky. 1 do 
not imagine that an indictment for providing arms in Virginia, 
eould he supported by proving that ne provided ammunition in 
Kentucky. They are distinct offences for either of which he 
muiy be punished, and the commission of the one may render 
more probable, but does not pYove the commission j^f the other. 

Hew tJien do gentlemen ipean to make ,this testimony more re- 
levant? It' is by making the acts of Blannerhasset, Tyler and 
Smith, the acts ^Burr, hy insisting that their acts show an un- 
lawful expedition to have been begun by him in Virginia, or that 
ihe means for that expedition were provided byjbiniin Virginia, 
This being accomplijshed, his acts in Kentucky may be adduced 
to eoTroborate or confirm the testimony wh^^k discloses his con- 
duct in yirg:inaa^ ' ,^ 

As preliminary then to this testimony^ such pi-pof of the speci- 
fic charges contained in the indictment must b^ given^ ad may 
be left to the consideration of the jury. 

this proof relates to place as well as to fact«f^^' Of whatsoever 
nature an ofience .indicted may be,^' says Hawkins B. ^, Ch. %^. 
Sec. 35. ** whether local Or transitory^ as seditious words .<?r 
battery, &c. it seems to be agreed that if upon not guilty pleaded 
it ishall am>ear that it was committed in a couhtry difierent from 
that in which the indietmeht was foupid^ the defendsint shall be 
acauittcd.^' 

This i*ule is the stronger in the tJniied States where it is af* 
firmed by the constitution itself, and where the jux^iMietion of the 
eourt is limited, to <^ffences within the district. Its obligation 
therefore is complete. 

if there be any direct testimony that an expedition was beguji, 
or set on foot, or tiiat the means were provided or prepared 
in Virgima, thattestirnony hasnotyet been heard so far as I re-s 
oollect. If there be such testimony it ;nust also %e shown that 
the e^edition was begun or that the means virere prepared by the 
Reused. 1^9 single act ^f his in Virginia bs^ been onered in evi^ 

fi O ?i ^Jij .'- 
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dence.^-He made tt contract in the state of Ohio for boats and 
provisions^ which may have been intended as a part of the expedi- 
tion, but no contract appears to have been made in Virginia, ntfr 
were the boats constructed or provisions procured in Virginia.^— 
How then is it to appear that he begun or set on foot a military ex- 
pedition in Virjginia, or that heprovided or prepared the means for 
such anexjpedition. 

It is said, that if he gave orders from Kentucky or elsewhere^ 
and in consequence of those orders, the means were provided in 
Virginia, the accused is within the letter of the act, as well as its 
spirit, and has himself provided the means in Virginia. 
' If these OTders were in proof, the Court as well as the counsel 
would be enabled to view the subject with more ac9uraoy and to 
treat it with more precision. Sinqe those crders are not adduc- 
ed, nor accurately stated, and the q^uestionhas been argued with* 
out them, the Court must decline giving uny opinion, or consider 
the orders as offered, and say what orddis would be admissibte 
and what inadmissible. The latter coi:|se may save the bar the 
trouble of ajpother argument. * , 

To whom are orders supposed to hav t been giren^and who are 
Bupppsed to have executed them ? f 

They must have been given to accomplices or to those wlio 
had no share in the expedition. 

The accomplices, under the direction of Col. Burr, have pro- 
yided the means^ Can their liability to the penalties of the law be 
doubted ? I presume not. If persons engaged in the expedition 
have provided the means for carrying it on, it will, I presume be 
admitted, that they are within the letter and the spirit of the act. 
£ach man has himself provided and prepared, those paiiicular 
ineans which he has furnished. If Col. Burr, as was the case 
with Col. Smith, has supplied money fqr the expedition^ then 
money may be charged as the means provided by him ; but if 
that money w^s advanced to an accomplice, its investment in 
means for the expedition is the act of the accomplice, for which 
being a free agent, he is himself responsible. The accomplice 
has committed the yery act wbich the law furnishes. Has the 
ij^ocused by suggesting or procuring that act, i^so committed it f 
i will not say how fatr the rule, that penal laws must he con- 
strued strictly, may be carried without incurring the censure of 
disregarding^ the sense of the legislature. It may however be 
aafely^affirmed that the oflfence must come clearly within the, de- 
scription of the law according to the common understanding of 
the terms employed, or it is not punishable under the law. .Mow- 
to dp an act, or to advise or procure an act, or to be connected or 
leagued with one who does that act, are not the same in either 
law^ language, or in common parlance ; and if they are not the 
same, a penalty affixed to the one, is not necessarily aflixed to the 
ether. The penalty affixed to the act of providing the means for 
a military expedition, is not affixed to the act of advising or pro- 
curing those means to be provided, or of being associated with 
the man who has provided them. The distinction made by the 
law between these persons, is well settled, and has been too fre- 
quently urged to require further explanatidn. The one is a prin- 
cipaU the other an accessary.. In all misdemeanors punishable, 
•nly by a statute which describes as the sole offender, the pex:^ 
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lOD who comiDitft the prohibited act, the one is within and the/ 
Itbecnot within the: statute. In passing the act under conside- 
ration^ Congress obviously contempiated this distinction. I pre- 
Bume that in a prosecution under the 5d section, lor fitting out a 
privateer^ it would not be alleged, that a person who was eon^ 
cemed with the n^an who actually fitted out the prirateer, but 
who performed no act himself, could be coiivicted on an indict- 
ment, pot J^ beine eoncerned in fitting out the privateer, but 
br actgiallj fitting Tier out. These are stated in that section as 
swftnite offences. 

This distinction taken in the law is well understood, and can- 
not be considered ^s overlooked by those who frame penal acts. 
They cannot be Considered as intending to describe one offender 
vhen they describe another, and if experience suggests defects 
in the pen^l code, ^the legislature exclusively judges how far 
those defects are to be remedied. 

While expou<iding the terms of the act, it may not be improper 
to notice an argument advanced by the attorney for the United 
States which was stopped by my observing that he had not cor- 
rectly understood the opinion delivered in the case of treason. 
He understood that opinion as approving tjbe doctrine laid down 
ly Keeling and Hale, that an accessary before the fact might 
plead in bar of an indictment as accessary, that he had been ac- 
fluitted as principal, whence it was inferred that on an indictment 

' for doing an act, evidence of advising or producing that act might 
be reeervcd . I was certainly very far from approving this doc- 
trine. On tlie contrary I declare it to contradict every idea 1 had 
«7er formed &a the subject. But if it were correct, I endeavored 
to show that it could not effect that case. My disapprobation of 
the doctrine induced |ne to look further into it, and my persua- 

, won that it is not law is confirmed. — Hale v. 3. p. 292, says " if 
Aand B be indicted of the murder of C, upon their evidence it 
&{»pears that A committed the fact an4 B was not present but was 
accessary before the fact by commanding it, B shall be dis- 
charged.'* 

! , In H. t, ch. 85. sec. 11. Hawkings discusses the subject, shows 
in a note the contradiction in those authorities which maintain 
tbc doctrine^ cites the opposing authorities, and obviously ap- 
proves the opinion which is here given. It is apparent then, that 
the law never considers the commission and the procurement of 
an act, even where both are criminal, as the same act. 

I eannot therefore consider means provided by those who are 
nifi accomplices in the expedition, as means provided by Col . Burir. 
If the means were provided by order of the accused, by per-r 
tons aot accomplices and not guilty under the act, the law may be 
otherwise.. I shall not exclude such testimony. There is, liowe^ .] 

ver some doubt whether the place of ti-ial should be where the - j 

orders were givfcn, or where they were executed. ! 

At common law, if an act was procured or advised at one place, 
and executed at another, it was doubted, whether the procurer 
could be tried at either place because the offisnce was not complete 
at either. Thh difficulty was removed by a statute made in the 
Tejgn of Edward 6th. If there be testimony showing by orders 
T^om the accused, means were provided in Virginia by a person 
^otan accolnplice, it may be received, and the question respect- 
^S fte scene of trial put in way for a final decision. 



The question whether all the means must be prdv^dej befbi^ifli ' 
the offence described in the statute has been committed^ relates 
to the efTeet rather than to the exelusionof the testimony. 1 shall ' 
certainly not reject anj evidence which shows that any means - 
wtrt providtd'bu the accused in the place charged in the indictment. 

Upon the subject of beginning and setting on foot a military 
expedition or enterprise^ it would be unnecessary at this tina^ 
to say any thing, were it not on the account of the questicm re- 
specting the introduction of testimony of the district. 

What is an expedition ? What is an enterprise ? 

An expedition, if we consult Johnston is '^ a march or yoyage ' 
with martial intentions.'' In this sense, it does not mean the bo* / 
dy which marches, but ibe march itself. The term is, howevefi : 
gometimea(> employed to designate the armament itself, as well as 
the movement of that armament. 

An enterprise is *' an undertaking of hasad^ an arduous at>^ 
tempt.'' The proper meaning of this word also deseribes the ge* 
neral undertaking and not the armament with which that under- 
taking is to be accomplished, f 

The first count in tne indictment charges, that Burr began the 
expedition in Blannerhasset's island. The 2d and 3d, that he set 
on foot the enterprise on Blannerhassef s island. 

if the term expedition is to be taken in its common and dirdet 
sense, that is to mean a march or voyage with martial intenticms, 
it beean where that march br voyage begun; and it must have 
been negun by the aecused to bring him within the act. 

tf the term be taken in its figurative sedfse to designate the ar- 
mament instead of the movement of the armament, flien leannoi 
readily conceive tok aet which begins an expedition, unless the 
same act may also be s&id to provide the means of an expe- 
dition. The formation of the plan ^in th^mind, is not the com- 
mencement of the expedition within the act. Our laws punish nsi 
mental crimes not broOght into open deed. The disclosure of th^i^ 
plan does not begin it. If it did, the first disclosure would be the ' 
beginning, I finda difficulty in conceiving any act.which amouspts 
to providing the means for an ^expedition. However if there e#|t 
he such an act, and it has been committed in Virginia, it ma^ cer* 
tainly be given in evidence. 

The B^me observations apply to setting on foot an eilterprijEe. 

These remarks are made to show what it will be necessary to i 
prove in order to let in corroborative proof. 

It is then the opinion of the Coiirt, that the declarations of third 
persons not forming a part of t^e transaction and not made in £he 
presence of the accused cannot be received in evidence in this 
ease. 

That the- acts of accomplices, except so far as they prove the 
character or^ object of the expedition, cannot be given in evi* 
dence. 

That the acts of the accused, in a diffisrent district which con- 
stitote in themselves substantive causes for a prosecution can- 
not be given in evidence unless they go directly to prove this 
charges laid in the indictment. ' * ' 

, That any legal testimony which shows the expedition to be mi^ 
litary or to have beeo designed against the dominions of Spaifi 
may be receive^. 



Gentlemen well know how to ^ply these priacjiples. Sh«m4 
jioy difficulty occur in j^pplyipg them, the parfciculiup ©iwe wUl b^ 
brought before the Court and decided, . 

After the japinion wi^s delivered, Mr. Hay requested « copy rf 

it, mi made sonae observations as to its effect upc^ the future 

proercss of the trial. He considered that the man who h^ the 

Mipr^me command and direction of this military i^nterprize, 

(wUeh they could prove it to be) did provide the meaaaaad set it 

[ m foot This was a question he thonght proper for theconside- 

ration of the Jury, and this idea.would be strengthened J>y«vi* 

denee which could be produced, if permitted. 

Mr. mrt.Tbc fact is, that Mr. Belknap can pr^ve (as well as 

[ otliers) that he sent orders and did oth^r aets shewing that he 

' wa»^at the head and command of the whole. 

Chief Justice. But suppose the connection was .proved, (which 
I h»ye no doubt could be) and suppose the enterpri^ originated 
with Col. Burr, (which is very probably the case) others might 
bye provided the meanft from wh^t could be made to iqppear. He 
ii not indicted for being cdnneeted with the eaterpnae, but for 
presiding certain apecific means. ., . ^ .,.1 

If tkttmtty under Tyler is to be considered as of a m:ilitary 
Mture, and that an expedition began at Beaver, or where not,rif 
the movement is. to be considered as an enlistment of men, then 
vlcrevcr the first movement was made;, ihere the expedition be- 

I do not think ttat Ms takii^ the command at Curoberland^can 
be coaaidercd aa a coiuit in the indictment ; it might go to ren- 
der it more probable, (if there wai any doubt as to the traMac- 
tion) that what was done under his controul ; but the act itsclt 
must be proycd on Blannerhasset's island; and there the in- 
lention with whichthat act was done would come m by proving 
that he took the command afterwards But how can he be 
eluvged with beginning there, if it.«bould apficar that he bsgan 

'°Tte°qttSn of ''beginning^ I do not mean to take from^ ihe 
Jury; of theplace of beginnuigiHid oftheactsthemselres, they 
must decide. Jin abstract independent question will arise howe. 
Ter, which is, whether the witnesses proved the indictment or 
Botf Now I do not think that tliey did prove the indictment. 
Wliat might be done is a future question. , , ^, , „ 

Mr. fr%t. Am t to understand. Sir, that the acts of aocom- 
Wices, out of the district, tending to prove the acts lai4 m the 
wdictment; may be given in evidence f _ 

Oie/ Juhice- Any act which shews the character of the trans- 
action ittelf, in my opinion may be given. _ , ^ <.„ v. +}„f 

Ur.mckhaM. I understand the opinion of the Court to be, that 

t« cannolbe liaWe for the acts of otWs, though done witihin the 
district; no auxiliary actscanbe given agamst us, and they are 
not entitled to, go out of the district to show acts done elsc- 

''t'lSlf we sliall 0% ''^irt^*^** ^^" ''led? 
submit to a Jui^, to prove where he did commence this enter- 
prize, at any perfcd ^yhatevcf , it is not necesKiry *»* ^® «^"^** 
ahow that he remained on Blannerhasset's island aU the time. 
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Bui seeing the enterprise was aetually comlneneed^ vre shall h 
i able to satisfy a inry, that when Burr was on the islands he di^l.' 

I there actually project it^ and did agree with Blannerhasset as to 

its progress^ which was afterwards carried on, we ought certain- 
ly then to be at liberty to go out of the district to show that lie was^ 
the principal person concerned in it; I do not suppose it neces-- 
1 sary for us to sho\v^ that all the means were provided by him. , 

Chief JusHee, There is one doubt which I had at the commence* 
I ment of this case (which I do not now suggest to make a ques- . 

I tiwJ of > it relates to the indictment^ and consequently to a parti- 

I cular part of the evidence^ particularly to the words of the sta-- 

tute " beginning ^and setting on foot an expedition,^ I do doubt 
whether it is not necessary toLsho w in the indictment how the ex^ 
pedition was begun. I do noiknow that it is necessary to set forth 
the principal means in the indictment. It is, in itself, an extreme- 
ly vague term, butif it is a necessary one^ surely the particular 
\ manner of beginning mu$t be showed. I think however it otight 
to be laid in the. indictment, and if so, that is a strong reason 
why it ought to be shewn by evidence. , ^ 

The counsel on both sides were ordered to be furnished yt^ith 
copies of the opinion, and the Court adjourned to Tuesday ten 
o'clock;. .» 



TUESPAY, September 16, 

Mn Hatf said, that the counsel for the prosecution had agreed 
to go on as well 4s they could, for that tiiey bad drawn such a 
donstruetton IVom the opinion as to excite them. to suppose that 
they had sufficient evidence yet remaining, to produce a convic*^ 
tion of the person accused, without interfering with the opinion 
of the Court. He was stating some of the points laid down by the 
Court, as far as we wttt able to hear him, i which was extremely 
difficult) when 

Mr, Botts interfered to ej»)lain what were the limits set by the 
Court^ upon which he dwelt at some lengthy and repeated most 
of the arguments before used, as to the absence of Mr. Burr, and 
the evidence offered respecting conversations held between him 
and others. Indeed hetooka brief review of the wholfe opinion, and 
concluded upon the whele> that the absence of Mr. Burr rendered 
all evidence, which it^pearedcould be produced irrevefent ; none 
had becHi dffered, and he defied the prosecution to oflfer a particle 
—for from the whole reviewoJTtheopinion, it was not within the 
compass of the heart of man to prod uce a convictioi| . 

Mr. Martin ofSsrt A a ffew observations favorable to the pro- 
duction of any evidence which the prosecution <ou^ produce : if 
they e:xceeded the bounds which the Court had justly prescribed, 
it would then be due time to make objections, on which the Court 
would determine. 

Much desultory conversation ensued, when Richard Kcale was 
again called, and asked whether he was on the island on the 
mght of Blaniierhasset^s departure. 

A, I was not, I left that country in October, and know nothing 
of it. 

James McDowell wns then called tj^nd sworn. 
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Hr. Burr stated that this witness tras introduced for the pur*, 
pose of proving an interview between htm and the accused at the 
mouth of Cumberland river, when the'^acoused stated to him the 
object of the expeditji0n. , 

The witness commenced his evidence by saying diat he should 
begin up at Wheeling and proceed downwards to Cumberland 
where be first saw CoL Burr, when 

Col. Burr interrupted him by observing, that he understood that 
this Tras offered as corroborative or auxiliary testimony, but aux- 
tliary to What > They ought first to demonstrate acts done at the 
island, before they attempt to prove what was done, or (what is 
wprse) said, out of the district. 

Mr. H^irt went into a review of the opinion to lapport the pro- 
Briety- of ofiering this species of evidence, and contended^ that 
before they couldeome to the substantive charge, they ought to be* 
permitted to shew the parts so nearly attached as this was. On this 

f round was Gen. Baton's testimony admitted, because it bore 
ireet on the charge laid ia the indiotipent ; and equally intimaie 
were the acts at Cumberland. Under the act of Congress, the 
charge is providing means, &;c. Now, was not the assumption of 
the command of those engaged in this expedition a material arti* 
ele in the means provided or providing ? Mere was the right to 
command acknowledged. lUs not our meaning to say, that there 
he be^an the expeditio/i ; he provided most of his means else-' 
where, but there he met with his men, and there he headed them, 
(he referred to V aughen's case. ) The.mouth of Cumbejriand trans- 
aetion was one linx in the great chain y it commenced perhaps 
with what occurred between hi^ and General Eaton, and pro^* 
ceeded by degrees till men, arms, &c. were prpciired, but the su- 
perintendence of Burr was. discoverajble every where ; he pro- 
jected and hastened on the s^cheme, as will appear. The transac- 
tions 4t Cumberland, cannot ^ abstracted more than others of. 
equal importance^ iSuch CQrroborati ve testimony as thatnow of- 
ferred, he contended^ wias even lei in in capital cases, and eoiild 
not be excluded wijUibut manifest injustice to the prosecution, be- 
cause of its very intimate coDnectipn with the wholf . ^There was 
a wide difierence between a mere eonncQtion, and a maii having 
the sovereign command of a criminal transaction, (as was now 
attempted to be proved. ) The beginning was with General Eaton 
-^the consuinatiojj waste be some where else, ft would Ije nrov- 
ed that Burr not only hegsai, hut brought the thing about spnU* as 
it went; he was the We and prime mover of the whole. Mr. Wirt 
went into some reasctning and elucidation^f the propriety of this 
evidence ; thouzh it was no positive proof of his guilt under the 
indictment, yet he insisted it was strong circumstantial evidence, 
that these means were his means, and that the evidence was with- 
in the nieaning of the Court as far as he underst<^od the opin- 
ion. 

Mr. Botis expressed his ext/eme surprize at the light in which . 
the gentleman had represented the opinion of the Court : he made^ 
some strong strictures on MiT. Wirt's representations of it, and 
admired the Judge's patience to sit there and hear it. He then 
(]^uoted some parts of the opinion and made some strong eulogis-' 
tic remarks upon it, nfter which he compared it with the point y} 
^Vojt. 3. G 
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dispute : afl to Burros presence^ &c. (whioli has so often been ihp 
topic.) ' . - 

It was stated to be one continued act. Be it so ; let it be sup- 
posed to be an abt of unanimity and continuity^ and bow would 
it then st^nd? a distinct ofience was charged tp have b^en com- 
jnitted by Col. Burr on the island, but, instead of its being done 
&y him^ on the island, it appeared to have been done by others^ 
and eridence bf-words used elsewhere were brought as corrobo^ 
rative^' to prove what Wac& done where he was not ! by what kind 
of ingenuity could any thing done at Cumberland be transported 
to Blaonerhassefs island, where the act, though laid there, waa 
already disjproved ? ' -^ « ^ ' ^ -^ 

Chief Justice: I certainly should not have sat so patiently to hear 
the elaborate arguments which were offered, if 1 had not had a. 
hope that the opinion which w'as afterWitrds delivered woiifd hi^vc 
settled the point : an opinion which 1 thought was giveii so clear 
as to render it unnecessary to give ai^ther opinion npon the samq 
point. It appears io me now chat it would oe Uimecessary werb 
it not for the vaguity of the law, and diflferent understandings.of 
eentleiheh: as to the terms ^^^begipning and setting on foot^ an 
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act upon thp law/ It means something, or else it is too vague for 
ia Coi:rt to punish ^hose who have committed the act, or, are the 
subjects of prosecution. 'As I before stated, ah expedition must 
mean on# of two things; it must indicate the march of a milita- 
ry force or army from one' place' to ai^other, or it must be consi- 
dered as a military armament substantively. "Now its natural 
and direct meaning must be the ii^ot?em«n/ of a military armament^ 
and not the armament itself. Now when this movement takes place 
the expedition is said to begin ; the march is said to have com- 
xftenced, ■ ^ 

But the word also means an armament tkdt moves, rather than 
the movement of that armament. However, 1 did not undertake 
to decide this question of the meaning, because I wished not to 
fi^ a positive meaning to terms when they relate to a law that 
may possibly undergo a revision, particularly when I had no pre- 
cedent iior assistaiiee in it. 

But if it be the movement of an armament itself, wJben that ar- 
mament existed as suchi then, 1 said befor^ Icould not distin- 
guish between providing thci means of that armajnent and the 
beginning of it. 1 cannot c5)nceive what it is, nor can I conceive 
knyfact that will 'aqiioftnt to a '^bcgiiining'' this armament, un- 
less it is in the provision of the ineans^ or of soriie means. Fur- 
bishing money or enlisting men may beconsidered as providing 
teeans. 'fhis, theui mifst be beginning thti expedition. . 

It must either mean this, or it must mean the march. If it means 
th6 march, then the expedition was brought d6wn by Mr. Tyler 
'*from Beaver where they first assembled and afterwajds rested at 
Blannerhasset's island whencetheyproceede,d lower down. If it be 
expedition and the meaning of the word is the march of the ar- 
mamept, then the proof is positive that it did not begin at Blanner- 
basset's island. If the meaning is the provision of the armament. 



then the beginhing of the expedition; is the place Where the frr^at 
meaas^ were provided. Taking then, the word in one or the other 
meaning, it certainly appears to the that the testimony produced 
by ^e attorney of the United States disproves his own charge 
for that it was not begun on Blannerhassefs island, where the 
charge is laid ia thd indictment: The beginning, then^ is out of 
the questiont . ^ 

' The question then isj whether thb means were ftrovided^br not 
on Blannerhasset's island. If there be any testimony that go tp 
pro re this; I certainly am not at liberty to refuse it. But ^ea- 
tiemen will consider whether they are not wasting the time and 
money of the United States^ and of all those persons who are 
forced to attend here, whilsl: they are producing such a mass of 
testimony which does not bear upon the cauEte. 

Any arguments, on the principle which wad stated, that the 
testimony respecting means provided elsewhere, supporting thia 
charge, j aoi willing to hear. If the opinion of the Court before 
given can be proved to be erroneous, I shall be very happy to 
hear it pointed outi because I wisH to be as correct as possible : 
but if these principles are not erroneous, why do gentleriien bring 
witnesses forward in direct opposition to them ? I can ascribe no 
other reason to it, than because the law does hot give definitive 
ideas On the subject qf ifcs own provisions. 

Thi| truth is, the, words of the law must b6 taken to retrospect 
to the origination of the plan. ¥x)r instance, GeQer^ Eaton ^ 
states that in Washington the i\ccUsed laid before him a certain 
plan, when he said that he had sufficient nieans> &c. Now, if 
those means coiild be discovered, it certainly shews that the be- 
ginning of this expedition was in Washiligton, but the indict- 
ment states it to be on Blannerhasset*s island. 

Now, unless the fact itself shall be proved, how can there b^ 
evidencegiven of motives, y^t undii^covered ? 

Mr. Hay seriously regretted that he had not understood the 
opinion 01 the Court : but he had one consolation that opinions 
and arguments were daily misunderstood. Some difficulty, how- . 
^cver, he begged leave to observe was foreseen on this head. He 
^id not mean to censure the Court/for it. 

This he observed, was a ne^ law, on whicji there had been no 
judicial decisions, and therefore he possibly might be incorrect 
in his opinion of its provisions, but yet, none ot the surgumenis 
which- he had heard, had^baken his first Ideas, that under its 
provisions a prosecution could be maintained in any part of the 
United States,, where means were found to have been provided 
for an expedition o€ the nature charged, against the person who 
was providing those means. The assembling at Cumberland he 
had thought ought to be given in evidence, to prove that Burr 
was the actual provider of the means which were obtained at 
Blannerhasset's island. 

Mr. Botts had used strong expressions as to his observation^, 
Mr, Ha^ said, of the opinion of' the Court. He could assure the 
Court, that he meant no disrespect, and shew to the Court how far 
he 'was 'disposed to submit t^ its opinion, ho ^ul4 enter awoHe 
prosique. 
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The Chief Justice bbserred, that he did not take any olmerva* 
tioiis tnalde to be disrespectiTul^ but he certainly nrnst express his 
fiurprize> that he had oeen misunderstood/ The fact is« gentle- 
men have mistaken those vague terms in the law " beginning 
and setting on foot," for the very instant they came to apply thir 
facts to the case, they are under the absolute necessity of Sying to 
these words. 

CoL Burr, I understand that the gentlemen on the part of the . i 
pro8ecution proposes to enter a nolle proHque. It is a principle 
that 1 do not understand, when a Jui^ is sWorn* I feel mysdf en- 
titled to the verdict of a Jury. 

Mr. Hay, This is not the time for either^ 

Mr. Wickham confesised that he was incapable to ofier any ar- 
gument on the subject, because the opinion of the Court had com- 
pletely absorbed it already, after a very lengthy discussion, the 
Court had already said, that for the acts of Blannerhasset and 
Smith, Col. Burr was not answerable ; and <;hat he, not being on 
the island, c0uJd not be a partioipent in their conduct. Admit 
then, that he was the prime mover of the whole, transaction^ and 
that all that wa^ provided and done on the island was at his in- 
stigation, still, except, he^ himself did provide the means there^ 
though done by procurement elsewhere, it would not do. 

Chief Justice. If there are any testimony to be given as to pro- 
isiding means for the expedition on Blapnerhasset's island, let it 
come forward. 

Mr. Hay then called Dudky Wbodbridge, He asked him to state 
. what were the provisions specified in the contract, as to theboats> 
provisions, &c. 
'Mr. Bo(2« asked w|;ere the contract was made. 

Mr. tVoodbridge, In Marietta^ 

Mr. Botts. That is enough— not a word more* 

Mr. fVickham. If, Mr. Woodbridge can state any act done oh 
blannerhasset's island, or in Virginia, then the Court will have it 
as testimony, but if the counsel for the United States go to acts 
done out of Virginia, the exception fails within the opinion. % 

Chief Just;c\ I understand that Mr. Woodbridge Mas not con- 
cerned at all in the expedition, but an agent of Mr. Burr. How 
far Mr. Woodbridge acted In that agency, and how far he acted 
respecting the contract in Blannerhasset's island, as we^^asthe 
question wh6ther and how far Mr. Burr is answerable from the 
evidence, are questions yet left open. The reason^WAs, 4hat 
under the common law, if any man procured an act tob^none, 
in one place, (or district) and it was done in another, there was a 
dispute as to its application (see statute 2^ and 3, of Edward 6.) 
For instance, if Burr had written a letter in Kentucky, directing 
provision to be made fdr a military expedition on Blanner basset's 
island, the opinion has not determined to refuse such testimony ; 
it will afterwards be so placed^ perhaps as to suit the indictment. 

Mr. Hat/, Who composed the company in Marietta, of which 
you were a part ? 

Mr. Woodbridge. Mr. Blannerhasset and myself? 
^ Q, Did not Mr. Burr provide some kiln drie^ meal ? 

A. Yes> he had a quantity sent to where these boats were 
built : it was brought down with the boats, and was taken with the 
boats* 
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Mr. i?«rr. Who was it taken by ? 

TPttnesf, It was taken by Gen. Bewell, I believe. It was sent ta 
mill aa 1 understood^ near where the boats were built. Itwasdried 
[ 1 believe^ on the island \ some of it was purchased^ but it was 
lome of it of his own raising ? 

Q. Were yourself and Mr. Blannerhasset equally authorised 
and eng-aged in the purchase of kiln dried meal ? 

A, Y«s, we were in partnerships and what we did was so far 
tonnected. 

Chief Justice. Where was the meal taken ? 

A. On the Muskingum. 

Mr. Burr, Was the corn carried into the company books ? 

A, No Sir, not that f know of« I never had any thing to do 
with the corn. 

Q.. Was you not the ostensible person as to purchases, &c. ? 

A. I was, but I understood Ae jiad purchased some corn, I kept 
the books and general transactions of the business. 

Q. Was this corn brought into the account at the close of your 
basiness with Mr. Blannerhasset ? j^ 

A. No, Sir, I only kept the accounts #" our partnership trans- 
actions ; this was not a concern on the partnership account. 

Peter Taylor, was then caUed to prove what he knew of the 
purchase, ^. of the corn by Blannerhasset. ' 

Mr. Bolts. Well, suppose Mr. Blannerhasset did purchase some 
eorn, this purchase is irrelevant to our present case : we have 
nothing to do with hU transactions, unless it was a part of the 
charge now made. 

Chief Justice. Vtrh9:oB it is not very important. For the acts 
of Blannerhasset^ he himself only is answ^able. I suppose that 
the intention is to make out that this purchase was made for the 
purpose charged and therefore not specially his own. 

fvitness, Mr. Blannerhasset did buy some corn, and I took some 
codm after that to some mills on the Muskingum and on the Ken- 
hawa, and the Muskingum, both of them, aild it was afterwards 
brought back from both mills \o the island ? 

Mr. ^Mrr. What become of this meal ? . 

A, Why it was left at the island, and the Kenhawa to it^ as I 
suppose. 

Q. Did those who went down the river take any meal along 
with them in the boats ? 
A. I cannot tell-*-l was otherwise employed. 
Mr. Haif observed, that he perceived it to be impossible to 
proceed withc|ut meeting at every turn, such opposition as it was 
impossible to combat. He saw no other way to get rid of the diffi^ 
cuity than by discharging the Jury, since the opinion of tho 
Court had precluded him from managing the case in his own way. 
If the law was incomprehensible in its nature, how could it be 
eiLoected to be comprehended here. He well knew that it was a 
rule of law for the JMry to give a verdict, but he had alo known 
a case where a Jury had been discharged, even where the life of 
a gerson was at hazard. He referred to a case. He believed that 
the vaguity of the act of Congress, as it was represented, must 

arise more from a want of itsbeine well understood, than from 

theiiMu^ciexroy of its words t* expTaia itself, and yet the prose- 
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euiioQ was charged with ignorance o( the law uhder which ili^ 
prosecuted ! The opinion (A' the Court met them every where the 
turned^ and it seemed to be impossible to proceed. He quote 
F6ster p. 327, 9. to shew that after a Jury was impannelled, i 
might be drawn or discharged at the discretion of the Court; 

He ^as led to this mode of proceeding by the consideraticiit^^ 
that the law under which this indictment wasfontied, waSTagii^fi 
in its terms, in some meanure. It may be replied that it was our * 
husiness to understand it. Now, if the law itself is vague and un- , 
eertain, how can we be supposed to understand it better tlian 
flthcrs ? ' ' 

The present Jury might be discharged, and if any thiog more 
can hereafter be discovered, the prosecution may^bcreoomme^nc- 
ed at a future day. He would submit the subject to the Court. 
; Mr. Burr spblce a few words in opposition to the wish oF the 
attorney to withdraw the Jury. 

Mr* Martin also made a few comments on the quotation of Foa* 
terj(, respecting vl nolle prosique, observing, that it was entered in 
consequence of a faie tm irge in the indictment. This would not 
apply upon the present ey;casion, where the case had gone on. 

Mr. BoHs then went into a review of several cases, and made 
some lengthy remarks oh the subject of entering a nolle prosique, 
Kinlaw^s case, p. 28, 30. Locke's Gilbert, 38,3^,40 and lord 
Grey's case, were quoted, where a number of reasons and occa- 
sions were exhibited for the practice ; conjunct settlement'^ ab* 
£eiise of witnesses, &c. &c. 

Mr. Randolph commenced his argument bv an examination into 
the motion for a nolle prosique, which he did not suppose could -be 
entered consistently with rule : indeed the Court had decided, 
that there must be more than ordinary reason for it, after a. Jury 
had been impannelled : the^e reasons he enumerated — Did justice 
require ii> Were ther witnesses not to be found > Did the case 
require it ? If it would not be promotive of piinciplcs.of justice in 
a particular manner, it oueht not to be indulged. He enlarged his 
argument, but not to public interest. ^ 

Mr. Martin spoke upon the same uninteresting subject oi nolle 
jftrowj' we, without much elucidation. 

The Chief Justice observed, that he should be willing to dis- 
charge the Jury, if he did not see it improper so to do. The at- 
torney had a right to do it previous to the Jury bein^ swron. He 
believed that after ihh Jury was sworn, both parties m this coun- 
try, (and he believed in England) had a right to their services, 
and consequently was entitled to a verdict, particularly in cri- 
minal cases. This was the common practice, whether it arose 
from law or not, he had not had time to examine : it was iiowever, 
uniformly the practice in criminal cases, that a Jury could not be 
withdrawn without mutual consent. Indeed he conceived, that 
"the Court could not exercise a discretion on the subject, because 
the Jiiry had the case. If the attorney failed in his charge or not,, 
it mast remain for the Jury to decide. The Jury inustgive a ver- 
dict. % 

The Jury then retired with the indictment, and after an ab- 
sence of about twenty minutes. M^. Orris Payne, their fore man,^ 
returned with the verdict of *' «Jt guilty/' 
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Mr., Hay then announeed the course which he wa9 now to pur* 
iah i Mr, Burr was not yet discharged from bis recognizance for 
nisdezneanor; that it was his intention to move for his commit* 
itent to that place for trial, where the military expedition is said 
io have been completed *, that he should combine in the same moi 
tioo Messrs. • Smith a|ld Blannerhasset> and- that he should have 
no difficulty in entering a nolle pnosique to their trials'for misde> 
meanor. 

Mr. Burr requested the attorney to alledge the place where the 
ict is said to have been committed. 

Mr. Hay replied^ that the evidence he should introduce woul() 
cover a vast extent of territory \ that he would name if he could 
the very spot. 

Mr. Burr, The district then, 

Mr. Hay I do not distinctly recollect the opinion of the Court; 
but 1 believe it will be proved that troops were assembled at the 
fflouth of Cumberland river, and doW^n the Mississippi to Bayou 
Pierre, in a warlike posture.- it is not my business to locate the 
scene. It will be the province of the Court, after they have heard 
the evidence, to fix the place where he is to be tried : 1 wish to 
produce the evidence. , 

Mr. Martin mentioned the case of John Smith of Ohio : but 
BO arrrangement was made. 

Mr, IFiciAam mentioned the case of Jonathan Dayton. Mr, 
ff Hiity observed^ that he did not think himself justified m entering 
X nolle prosique as that would discharge him from his recognizance 
and he was not certain but some evidence would occur in the 
coarse of the exaniihation which would induce him to combine 
Mr. Dayton in his motion for commitment : that he had no doubt 
ftat Mr. D. was leagued in the general conspiracy, and if he 
had any, the similarity of the hand-wHting of the letter he had in 
his band (Gen. Dayton's) with some h^ had previously seen, would 
have satisfied his mind. 

Mr. Wickham then proposed, that Mr. Hay should enter a 
,itolle prosique and that Gen. D. should continue his recognizance: 
to which Mr. Hay acquiesced. 

WEDNRSD AY, September 1%, 
Col. Burr commenced this day by expressing a wish, before 
any enquiry farther was proceeded .in, lest he should either ap- , 
pear ienorant of his rights, or as having abandoned them, to 
state that it was now in his full power to put an end to all fur- 
ther enquiry in the Cas?, because there was nothing legally a- 
gainsthim : but as it was yet stated that there were acts of war, &c. 
committed somewhere, and that others were concerned in it, he 
Was willing to wave his right, and indulge the gentlemen to pur- 
sue their enquiry if they pleased ; to give all relevant testimony, 
which they had boldly said it was in their power to produce. — 
If they should, however. Wander from the line drawn by the 
Court, and the subject before the Court, ihey must indulge him 
to bring them back. But he must ^ive notice that in the farther 
proceeding, he should enquire for the two letters, of which so 
much enquiry had been made, of the Slst of October and 12tb 
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November *, the former^ he believed^ bad been put in tbelands of 
the clerkf but with respect to the latter, he was not satisfied : 
the Court ought to make no question how to proceed on it. 

Again. It appeared to be intended to bring on the examina^ 
tion of three persons at once (himself, Mr. Blannerhasset, and 
Mr; Israel Smith.) This must evidently tend to produce confa- 
sion : he had a ri^hito demand a sep'arate examination, other- 
wise the inconvenience would be manifest, in as much as one 
man^s charges might be placed to the account of another. Now . 
the cases were so palpably different ; the charges so remote, and 
the circumstances so^ variant, tha^t each must involve different 
principles, and must consequently consume time, instead of sav* 
ing it, which was the object professed. 

Further, he had a right to demand a specification of the char- 
ges intended to be laid. Where was the right, hy the law or con^ 
8titatipn,to detain him, he asked, without gome specific charge, 
i^uppose, said he^ I had demanded my discharge last evening, you 
coaid not have kept me here to s^hswer to any thing without a 
warrant ; and that warrant must specify some supposed crsW^^ 
and place where committed, it is to be supposed that I am to. 
travel in my imagination, from Maine to Orleans ? No sir, 1 de- 
mand a specification of my charge. 

Mr. Martin and the Chief Justice entered into some remarks^ 
on the subject of specification, which is of little importance foi^ 
the public eye. 

Mr. Hay said that he. had some difficulty as to locating the ot- 
fence ; some had appeared as to jurisdiction, as he had under- 
>tood, of themputb of Cumberland river, that spot never having 
been ceded by Virginia to Kentucky, He hoped therefore, that 
the Court would examine- the subject generally. If the ofience 
were to be located, it was in the power of the Court, if ^ wrong, 
tt> send the accused to another district, where there was no doubt 
of his having levied Wan 

The only question then was, whether they could be at liberty 
to introduce the enquiry as to the whole three, or whether thpy 
were to be takpn one by one ; and the examination of the same 
, circumstances to go three times over, which was inevitable in 9 
considerable part of it. He. did not see the difficulties which 
Mr. Burr had pointed out to balance this in any degree : since the 
Court could very easily apply the different testimony to the dif- 
ferent/persons, and save very much time, both to the Court and 
to the witnesses who had been so long attending, and who were 
very much complaining for being so long detained from their 
homes and their business. 

Mr. Wzckham declared that the very same motives expressed 
by Mr. Hay to carry his point, would influence him to make a 
different conclusion. Hhe thought there would be less time ta- 
ken by separate examinations, because the cases varied ^0 much, 
and because they had different counsels ; a vast many circum- ' 
stances which must occur in Col. Burr's case^ would not require 
any notice in Mr. Blannerhasset's and Mr. Smith's. 

Mr. Hav, The very first witness 1 shall introduce will impli- 
cate the tnree, and show their connection in^he transaction \ and 
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that they all embarked in the same undertakings whatever it 
might be proved td be. 

Chief Justice, 1 must be very sfrons^ly inclined to Save time : 
I tiiinl^ time might be saved by going into theexamination of the 
tiie three together. 1 connot however pretend to know so much 
as the gentleman who prosecutes/; nor now far the cases can af- 
terwards be divitied. Let the case hawever go on as is proposed ^ 
and if it is found in the examination that aoy confusion is pro- 
duced, tbeycan be decided. Atpresent 1 do no think it necessary. 
Mr. Martin. Imust call the attention of the Cdurt to the ne- 
cessity of a speii^ifioation before the case can proceed, upon prin- 
ciples ef law, aiid rules of Courtaof Justice, 

Chief Justice, That is necessary ; and it must be in writing. 
Mr. Hay then produced and read the.followi^g paper : 
*• The attorney of the United States for the Virginia district, 
charges Aaron Burr, Herman Blannerhaaset, and Israel Smith 
with treason, in levying war againstthe United States ; and char* 
ges that an overt act nf levying war was committed on an island^' 
vk-ho^e name is not known, at the mouth of Cumberland river, in 
the state of Kentucky ; and that nthef overt acts of levying war 
were committed at Bayou Pierre, in the Mississippi Territory c 
aad on the Mississippi river, between tb^ places above namea. 

Mr. Burr, I now remark that there will ne objections arising ta 

some of this, but at present we wiU not take notice of it. I do not 

know ho w far the testimony might be carried. I hold my right 

however to object to the competency of Gen. Eaton as a witness 

at another time. 

Chief Justice, After the testimony is gone throiigh, objections 
to atiy part of the^ testimony will be open to either party, on a mo- 
tion for that purpose. 
; The attorney tneh called James M^Dowel, who gave the fol- 
lowing testimony : 

In December Iwas at Wheeling, and eneaged with one Wil*- 
liam Dean to go dV>wn the river to New-Orleans to take down a 
boat loaded with Flour and Whiskey. We went down the river 
-with the boat from Wheeling to Shawnee-Town : and here 1 saw 
Mr. Blannerhasset, Smith, Tyler, and many others. iTrom that 
place we went down to the mouth of Cumberland river in com- 
pany with these gentlemen. £Mr. Hay. Where is Shawnee- 
l?own } A. It is below Blannerhasset's island.] It was at tbf 
mouth of Cumberland 1 saw Col. Burr for the first time. We all 
went up to the beach where he was introduced to us all, and 
there we formed a ring or circle, where he told u$ it was not a 
proper time to divulge his secrets: there were too many bye- 
standers. 

Col. Tyler and Mr. Smith, and Mr. Dean and Blannerhassct 
stood together, and he told Col. Tyler he might tell the gentlemen 
engaged what he thought proper, and Col. Tyler said he would 
inlorra the captains of the boats j for each boat had a captain.^- 
Col. Tyler said he would let them know, where they were going, 
when they got to Nant« de Qrace (New-Madrid, as some call it) 
— Mr. Dean sold the boat we went down in to Comfort Tyler and 
Israel Smith. Then we proceeded in going down, till we got to 
New-Madrid, where we expected to hear soow? encouragement 
Vol. ?: ^P 
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for going dowo ; aiid there we were told by Comfort Tyler, that 
when we got lower down, they would tell us. They appointed 
two or three places, but tbey never saw one fit for it. Wc went 
down to Bayou Pierre. 

Mr. Burr. -We ai'6 liow enquiring into an act dt)ne at the 
mouth of Cumberland/ as it is stated ; and we shall insist that 
they be confined to itv they have set out to prore an act of war 
doneat the mouth of Cumberland, or some where in Kentucky^ — 
let them prove that act agreeably to the charge if they can. 

Some aesuUory conversation here occurred (of no interest) 
between Messrs. Burr and Wickham. 

Mr. Hay declared that they could not, with consistency, se- 
parate the evidence— and that there was no object in view Imt 
consistency in the management of the examination. 

Mr. IVickkam said he bad nothing to do with motives ; but that 
naCbiirt ought to hear testimony that was illegal and irrele- 
vant: the rules of the Coui*t would stand oppoifed to it, if one of 
the parties objected to its being produced. There is a manifest 
reason against it 1 We know very well that every word that is 
droped in this Court by the witnesses, or by the counsel or by the 
Judge, is taken down, and published to the world-r-'it ciroulatcs. 
every were. 

This prosecution, we may suppose (from what we have seen) 
will never bb dropt while they can carry it on, in any way that 
they can assupitf. Although it has failed in this Court, every 
thing that has occurred willappciU' and be published in Kentucky, 
to the pi^judice of any trial that can be held there, and Col. Burr 
cannot have affair trial by Jury there, because the Jury there 
cannot be unprejudiced after what has and what may be publish-' 
ed in Newspapers. 

This Court has not the power to receive illegal testimony ; and , 
1 contend, that we hdve a right to object to it in the same man- 
ner as though thecase was before a Jury. But, if I am wrong in 
this, if u^ageisto be the rule, there are many manifest reasons 
that would operate to promote our argument. If they were ne- 
cessary they may be adduced. 

; Mr. M'Bae wished the Court would take the charge into its 
own hand, and say when the counsel were going wrong. 

Chief Justice, I do not think that inadmissible testimony can 
be received at any tinie, but I do not see that this testimony is in- 
admissible. To be sure it ought to relate to the *^ orert act.'* 

Mr. Burr, We are ready to hear every thing that relates to 
the " overt act" if^the gentlemen will confine themselves to Ken- 
tucky, to save time and confusion : but, if they do go down the 
;Missis^ippi, there will be objections made, which the Court can- 
not avoid hearing. 

Mr Martin expressed the same sentiment ; but, he observed 
that first tliey must prove an overt act in Kentucky, or some- 
where "It was impossible, he said, to mix overt acts in different 
plapcs to make one crime. Any departure from Kentucky would 
make a difierent ground of argument. Down the Mississippi, for 
instance. ^ . 

Chief Justice. If the gentlemen choose to go down the Mississip- 
pi, I must hear their testimony, or any objections that may be 
made to such te^iimony. 
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Mr. Ha^ wished the gentlcindn to take notice that ^f^ charge 
wfts not confined to a particular spot, but to the river at Jarge.— 
V^ry possibly gentlemen riiight satisfy him of the incorrectness 
tsfiM^ course ; and surely the inconveni|Bnce to witnesses i^nd the 
Court could not be nnobserved by him, but he had noi yet seen 
aoy impropriety in the course taken. 

Mr. ^iW observed that the expences of the government from 
witnesses on both sides was ft matter of serious consideration to 
the governmenti since it might consume some weeks. He suppo- 
sed that it would be agreeable to the Court that they should, that 
eremng, or, at some other time, take affidavits, ^s 4 substitute 
for oral testimony, in this case. 

Chief Justice. 1 have no objection. 

Mr. Burr. I presume that the gentlemen will ask my consent, 
, before they do that : I must give my answer to them, 

The Chief Justice declared that he was determined to hear all 
witnesses who were present ; and those who were absent, their 
affidavits might be read. If the witnesses were present, he should 
thinkitwrdng to discharge them. , ' 

Mr. Martin: 1 will venture to say that there w^ never such ^ 
position made before. 

Mr. Burr. Do I understand the gentlemen as insisting on go- 
ing below th€ line into the whole Mississippi territory > 

Mr. Hay. Yes. / 

Mr. Botts commeneed a long argument on the admissibility of 
endence on such a subject. Saving of time had been argued for 
»y the prosecution ; but what they were about to do would per- 
naps save the time of one hundred witnesses who were waiting 
here. IJere Mr. Bbtts went thi^ough some of the arguments and 
declarations of the prosecution of what they meant to have prov- 
ed, but not an atom of it had they proved, or were likely so to 
do ; and the perplexity must recoil upon themselves. 

Here Mr. Betts took some review of the Opinion of the Courts 
and laid down a position, that no evidence of acts done in tjie 
Mississippi territory was admissible, under the judiciary aci, un- 
der which the charge was exhibited, and drawn : this had been 
since recognized by deci8i0ns-tr( see SSrd ^ect.) / 

H may be charged that you assented to our proposiiioc. You 
did so : you declared. Sir, that evidence of faicts in the first in- 
stance must be given, and, after that, any collateral matter niight 
i^ produced. This you said on the motion to corpmit 5 (ind this 
you have strengthened by your recent observations. 

One branch of the chq.rge is respecting acts done in the Mi.«- 
sissrppi territory : this we must object to being given in evidence . 
Weaffirm, Sir, on this point, that neither in your capacity of a ' 
circuit Judge of the United States, nor in your magisterial cha- 
racter, can you take cognizance of an act of treason, or any 
other act done within a ^ernVory of the IJnited States, ^latc- 
ver authority you haV^e, Sir, is given to you by the S3rd section 
of the judiciary la'*^^ vol. 1, laws United States, p. 72. Mr. Botts 
iiere went into some argument on the examimng pdwer& of sl Judge 
and how far the laws enabled him to transport an accused person 
to another district : but, he contended that there existed no poW- 
<^rsto6end to af^mVory of 1 he the United States in its integral 
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character. Ko tei'ritorial Court, or any Court but a circuit Cbuft 
could have cognisance of the oiience charged. No Court in th« 
MUsJMippi territory could be in the meaning of the law^and there- 
fore not aCourt of the United States, bu£ a Court of a territory be- 
longing to the United States. In the 2nd section of that act, p. 
47. there is a designation of what should be denominated tbe 
United StateSj and there are laid out thirteen districts^ 

The rules of construction, in all acts of parliament aird legis- 
latures, were, that is\6 words in the act should be rejected as 
senseless, if the proper sense could be found out. Naw/asadleN' 
pendency of the United States could hot, by this act, have cogni> 
zance of a crime of this nature, it must necessarily follow, that if v 
you give to one of these dependencies a cognizance of this of? * 
fence, you must abrogate the sense of the law, and render the 
55d section meanless. The words of that section, iie contendefi,' 
were as Imperious as though Congress had said iii so many word^ 
that no Court bi^t a Court of the* United States, proper, to wit, one 
of the districts before designated in the 2nd section, should ta%e 
cognizance of this offence. This word " district" occurs no less^ 
than nine times in tfaeSSrd Election, and must have an itnperative 
meaning, especially when to it is added, that no Judge but die 
district Judge can commit for trial in another state or district. 

Mr. Botts then went into an examinatioaof the werd $^a^e aind 
thf! word district, and to draw the distinction between them : also 
aito the territories of the United States, &c-i— [Of no importahcc. J 
He enforced his argument and conclusions by saying tnat though , 
the Chief Justice was a Jud^e of the United States in some way 
and for some purposes, yet hi ^jurisdiction did not extend beyond 
itself: it;CouId not extend to tiie territories of the United Statbs, ■, 
Every word and every line of the law would speak for itself and 
prove Congress only contemplated the law'to comprehend offen- 
ces committed within the body of the United States, and not in 
the territories. He produced, as a reason for their reluctance to 
go into the Mississippi territory, that they would have to meet ' 
rank perjury at the very threshold of the ca^ ; and this must be, 
enough to produce a terror to any man of prudence. 

W^ care not to meet a fair enquiry into this case, but we do 
fear to meet perjury. \Ve therefore think proper to avoid all en- 
quiry into jicts where you have no cognizance, because there vou . 
eannot have the opportunity' of knowing what is brought %r- ,. 
ward. - ^^ ■ 

Another reason whj*^ wp object is, that the yerdict oracquittal 
' for treason must operate as a bar to any future enqliiry about the . 
parae act, ^ , ; 

Chief Justice. That point had befter boi reserved until so much 
of the testinaony as may be proper oh the other subject shall be 
brou^t forward. I did riot know uhtil to-day that it was meant ; 
to prove an overt act in the Mississippi territory. That question 
in my opinion is of a coristitutional nature, and can only be deqi- 
ded by the Supreme Court of the United States, and 1 would not 
as a committing lli[agistrate> pretend to act upon it, unless it , 
should be absolutely necessary. 

Mr. Martin, It is a <case that your honor mu^/ meet • it is a 
case that we have aright to call upon yoti to meet ; and our situ- 
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slion and^ charge re<][uire that we should call for your decision 
upon it. 

Chief Justice, Suppose it be a ca^^e upon which I should feel a 
cloubt> and cannot make up my mind, what would then be conse- 
quenee ? 1 do not say that the point shall not be argued, but I say 
that it is best not to argue it at present^ until we see what evi* 
dence can be priKluced to the charge. 
Mr. £t^«r. In the manner that we are driven, it might be pro- 
)er and advantageous to avail ourselves of every ground appli- 
t»ble to our object ; and among these grounds is this. It is much 
to be re|^retted that the testimony is not gone through, as we 
lave invited it. We mean not however to trouble the Court with 
: oer objei^tsons in detail, but upon the principle 

Farther. I have thought it my duty, in the bourse of this prpse- 
cation, td bring to the yiew of the Court evei^ point which might 
possibly occur in such a case, that there mignt be established, 
by 8uch a decision, land nMtrkJs for our future euide. This does 
i»t relate to myself particularly, but it may oe of some future 
oae. Such occasions do not a)i wf ys occur ; and very often a Court 
BUf^t want the benefit of such an ppjpoftunity. 
If they will 50 into the territory, f will oppose it. 
Mr, Hay, It is my wish not to meddle with the subiect now« 
kt it is my wish that it Ishould be taken pp, discussed and de- 
cided upon. If I could withdraw or sui^nd the motion, I idiould 
rather cto it^ because I want the opinion of the Court to guide me 
ijawttat I call the great question of transmission. 

Mr. Burr, It is a new species of doctrine, that I am to be 
brought up here to be charged with treason in one place^ and 
<ua an4 again charged in other places with the same act! 
when isthis species oi conduct to stop? 
Mr. Half, I^aye no objection except on the account of the wit- 
flcsacs, to meet the question pow, 
Some loose conversation occurred her^ between Messrs. Wick- 
ham, Burr, Hay and Martin. 

Mr. Botti proce^edj he wished to accommodate his argument 
as much as possible to the opinion of the Court. He proceeded in* 
^an elaborate argument respecting the locality, of an overt act, 
and called into view the history of the rebellion of '15 and '45, 
vhcre crimes were committed every where, but it was only con- 
sidered as one continued act, and wherever its location was fixed, 
it WW but the same offenqe. There was the best of opportunity to 
multiply ofl^ences, ad ijifiniium, for overt act might have been found 
*7«ry where, but they did not think proper to pursue that vexa- 
tious spirit of prosecution. 

The c^se of lord George Gordon, Mr. Botts also quoted, in that 
case^ the nation was extremely eager on his acquittal . He was ac- 
jwitted, but, upon the principles of: law now laid down, he might 
fave b<5en charged with the act of levying war in Moorfitelds, 
^ St George's fields, in Bloomsbury, in Fleet Street, in Lincoln^s 
Ion fields, ^c. to. suocessively, until the prosecutor had gone 
through the whole of London ; and have hazarded him to forty, 
or four hundred chances for his life. Besides, if they could take 
"lose advantages, he contended that they could take others : they 
pottla have charged him with Arson, Homicide, Burglary, &c. 



Jk,c. and thug multiply oSences as well as places, ad infinitum, Anf 
attcrhpts, however, he believed, to have tried a man twice 
far the same wfl(r> in ^45 or '80, in a different place> would ha%^ 
been in vain, because it never had been a sacred principle vriiii 
the British Juries pnidential government, and to put a man to ha- 
2rard more than once for the same crime. This was a principle o| 
law that grew out of experience, and the sacred pi*incipied a| 
juiStice which could not be evaded; and the boldest magistrate (^^ 
attorney general that ever was known would not have dared t^J 
make the attempt, this was a law, settled of old England^ 
aiid transplanted into the United States: Jiutice wafted it over 
those seasi^ and here it became a favorite principle to guard ott^ 
rights and cherish every thing that would promote them. By the 
constitution arid the laws^ no man was to be twice put into jeo- 
pardy for the same offence, if the United States had mvidc ^ 
a wrong selection, as they had the wh<>l« selection bcforef ihexn^' 
it was no reason why an accused person should be subject to an 
infinity of prosecutions And therefore, Mr. Botts contended that 
the verdict of acquittal must forever operate as a bar, to aBfy 
charge for the same offence ^ how variegated soever might b^ its*' 
introduction or locftttDn. Time, he contended, would be spent in , 
vain in branching out into all the arguments and precedents of 
so clear a position; '' common sense^^ would fix it beyond all the 
power of art and arg-ument to defeat. If the attorney Would bo t: 
agree t6 take up any actually unnecessary time, he would be bold 
to say that the witnesses would not he long detained, nor th^ 
casie be lone suspended. 

The third point which Mr; Botts mentioned, was the acquittal 
of Col. Burr by a Grand Jury in the Mississippi territory. (See 
appendix P.) A discharge or a commitment^ he contended^ -was 
inevitable. If he was discharged, he could not be recommitted 
for the same charge ; if he was committed and tried, he could not 
be agaia tried for the same offence; and therefore, he could not ■ 
be again returned for tibial in that territory. - i 

Besides. If there was any offence commiil^d there, what was 
since become of the civil authority--had it slept ever since ? No, 
ever J thing had been going on as usual, and not only the govern- 
ment of the United States but its territories had even since tz- 
mained unmolested. He inferr<?d at large oh the manner, ex- 
pence and cause of the removal to this district, but observed that ~ 
^it was a politic thing in the government to remote him to a place 
where the name of Jefferson must have ati influence, which, in- 
stead of being operative to guard the people^s rights and stand- 
ing up to support the citizen, Would evince how far the weak was 
inferior to the strong; and how unable to withs^anti its power. ^ 
But it was not ip the government that he could look for prot^ctic^ ; ' 
it was to a Court oi justice, as the executors of law, atid the - 
guards of the people against the oppression of a government that 
they were to look to know whether a man was to be brought from 
place to place, at the will of the government, and go through all 
the hazard's of a criminal trial day after day, and in places un- 
known to him. If this Court could send him to Kentucky, Mr. 
Botts wished to know whether that Court could go thrbii^h the 
solemn mockery of a trial with him, or wJxtiher they wo^ not 
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send him back again j that migbi be done as (Easily as sendirg 
him am^ay, if the pi't)8ecutor should choose so to do, aud there 
▼duld b^ no end to the case whilst they choose to repeat the mo* 
tidii; ■ 

Wm there nothing tbbe done^ he asked, to stop prosecutions 
, af this kind, if H^waS determined to carry them on with relent- 
less jiand? Yes, your judicial discretion. Sir, must, in some de- 
gree at leafet, interpose agitinst executive powei*, which (under 
I some future administration) might become arbitrary. Without 
\. this check, our liberties are not worth a groat, for we yH remain 
't «laves to'the will of any admihistration to transport a prisoner frpm 
^ place to place until a suitable one is found to conviet him. This 
is a most singular casein Kentucky, in the Mississippi territory, 
and ^cwce in Virginia are crimes sought tor, but none can be found, 
they hare sought in vain, >et that will not satisfy them. The bit- 
terest enemiesof the administration (to which I am attached from 
principle) would rejoice at the success of the present inotion, be- 
cause the object must inevitably fail i 

Tbe next point, Mr; Botts observed, related to the testimony 
prodaeed by the attorney himself already, respecting what was 
done at the mouth of Cumberland, even if evidteijoe, was per- 
oiitted to be given of acts done threre. All the argument neces- 
stry in that point would c^onsist in asking questions, which must 
grow out of the opinion delivered by tl>e Court ^ and trhich must 
aecessarily relieve the Caurt of all the trouble of farther exami- 
tion on the motion to commit. Was there any war there ? Was 
the party in a condition to make war against, the United States 
there ? Were they ai'med aiid arrayed in a wariike manner ? 
Were they in a w^arlike posture ? Was it a warlike assemblage 
and in a-Warlike character, appearance and situation ? 

Mir. £tf/^ concluded with a refererifee to. Judge Chase's opinion 
in the case of Fries ; and a declaration which bad been provedi 
that the assemblage knew not for what they had assembled, and 
therefore cpuld have no ckmspiracy or treason in view, more than 
they had committed, #hich wa& none. 

Mr. Murtmrose to refer to Cornish's case in the Siate Triala, 
wherein the Lord Chief Justice observed, that if the oonspiracy 
continued for^even years, it wajs but one continued act, and mast 
be treated as such on the trial of one of the traitors. 

Again : he referred to Hawkinses, as to the profanation of the 
Sabbath: if twenty acts of profanation were committed. on ihe 
isane day, there could be butone charge of profanation : if the pro- 
secution should fail in that one charge, it cannot be renewed uc- 
f der any other act of profanation committed on that day* 
[ Mr. M'Mae commenced in answer to Mr. Botts. He wished to 
j remark, that the favorite object of the gentleman, that of saving 
, tinie, had been too much disregarded : he was desirous of av;oid- 
' lag his example of prolixity, ond to reply with all poesifole brevi- 
ty; althoiigh it must be necessary to consume too much time on. 
1 iquestion so replete With importance. He descanted pretty large- 
ly pn Mr. Bott's observations and 6thers, of wJbat was meant for 
V the public ear in the article of bringing the accused here far tri- 
J, in preference to the place now proposed to remove the case 
te ; an4 explained the reason why he was brought to 8icbmoad, 
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Mr. Perkins, lie said, at a place very far distant from this Siate^ 
brought him, without any eonsultation, knowledge^ or direction, 
uf. the President, brought him here : but, when be was brought 
here, tiie President aot«d as he ought to do-^he ^lirected that he 
should be put into the hands of the proper authority. He could 
not silently pass by the obsefvations which hadbeen made respect- 
ing the interference of the President as to the place of trial, be* 
cause he did not believe that the President had any knowleilge of 
it, nor did he direct i^v wish it : Notwithstanding, however, that 
Mr. Botts and disclaimed any wish to Excite the public mind on 
the snbject, there could be no doubt but he had endeavored to do 
it, and a.s it was not the first time that the public mind had beea 
attempted to be raised against the President, it would be cHmi- 
nal to be silent whilst a vindication of good actions was necessa- 
ry. However it'might be looked upon m itself, the President had 
nothing to do with bringing him here for trial. 
- But Mr. Botts had joined on this and other grounds with the 
other counsel on his side, and called this a persecution carried 
on by a relentless spirit. This he had hoped not to have jiea)*d. 

Mr. BoUt interrupted. If he had said so, he declared it to be 
without his recollection, and what he ought not to have said. 

Mr. Martin,^ If you had, you need not to apologize. 

Mr. Botts, Yes, I will apologise : I do not think that I iRight 
to judge actions — I am obliged to ^eak of their actions, but E 
will not of their motives. My words did not apply to motives ; 
but I must still say that this prosecution has been carried on tvith 
more zeal and relentless energy than I have ever experieneed. 

Mr. M'Rofi. Then though our motives are good, the prose- 
cution is a very cruel one. lam sorry that, instead of examining 
witnesses to support our positions, ] am forced to turn aside and; 
answer the remarks of those eentlemen . He would ask the Court 
and the counsel to say whetner there had appeared in the whole 
course of this examination, any thing which looked like the cha- 
racter given it by Mr. Botts? These observations were intended 
for the people, but he was sure that the people nor the Court could 
discover any savoring persecution. Wherein could the impro- 

J)riety be made to appear, if two trials had been had and failed, 
or their attempting to bring on another trial where it would not 
fail .> 

To examine this subject, it would be proper to follow the ground 
marked out by Mr. Botts. . 

Two more enquires had been made, one respecting^treason a^ ^ 
gainst the U, S. and the other respected misdemeanor under a ' 
certain law. Now he would ask the candor of the gentlemen to an- 
swer whether in the course of these a wish had been discovered 
in the counsel for the United States to convict the accused eo9* 
trary to law? the people, to whom those observations were .ad: .^ 
dressed, must see at some future period, and appreciate their,] 
true character. 

Mr. Botts had objected for four reasons. The first, Mr. M'Rae j 
took up, respected the ^idence from a territory -, but this did notj 
go to establish the innocence of the accused, nor to to tlie merits^ 
of the case. , Heclinrs to the word of the statute '^ States," how-^ 
ever guilty he might be of levying war in tbe territories, he music 
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be disebarg;ed^ bt^bause it was not done in one of j;he States enu^ 
znerated in the, j^w. This was, an obiectioh which neyer, could 

. ha.ve been dreamt of or anticipated till the present day ; but he 
I thought there corld be no reasonable doubt entertained that this 
Court had the power to commit a person for an offence, to where- 
ver such offence was committed within the United States. 
Mr. M^Ria took a review summarily of the constitution and 

creation of the Territorial Courts, and of the State Courts under 
the laws and constitution, which he contended were so nearly 
; assimilated as to render their cognis^ance the same. 

But, fearing that he might be wrong in this position, and that 
the Cpurt might have the power to send the accused to a territo- 
ry as well as to a State ; and that theguilt of the accuised should 
require isuch a transmission, he had taken the ground of the form- 
er two trials and acquittals. 

.Lf I understood the Court, it did express an unwillingness 
to bring.the question of auterfaits acquit up at this time : because 
such a plea was generally put in upon the trial of the party ac- 
eused* during the pendency of ^.n indictment ^ and not on an en* 
quiry founded on a motion to commit. It must then depend upon 
a question of fact on which a man has been tri^d and acquitted ; 
and the plea made ,at the moment of the indictment for a crimie 

. for which the party hasbefore been iried. Now, Mr. Botts con- 

. tends it upon this groijnd, to be a question of fact^ as triable be> 
fore this Court as It would be before a Jury, as to the question of 
fact. Then, a/orceon, it will be proper to consider whether the 
ground charged in the present offence, is the very ground which has 
hcen bef6re tried or pot. I consider, that by a reiercnce to the opi- 
nion of the Court, it expresses that no crime was committed on 
Blannerh asset's island, within itscognizance, but that opinion was 
given upon the idea that he was not present on the islalid, and 
therefore could |iave committed no act there, yet it does not prove 
that he committed no oflfence at all atany placfe. 

But, take the cbarj^e to be that of levying war <fn Blannerhas- 
^t's island ; he is tried and acquitted of that charge; but does 
it follow that he must be acquitted for acts done any where else, 
at another time ? Besides, the argument before was, that h^ was 
not present, and not concerned : but does it follow, that, at a 
distant time and at a distant place he should be innocent of a 
charge made againi^t him ? he; may be innocent in the district of 
Virginia (according to the opinion ;) but that cannot acquit him 
fw a continuance of the same crime in another district., T|h8 
question has not been urged, nor any evidence given upon it, but, 
if he is iimocent, Jet it appear from the testimony which can be 
produced ; and it would be preposterous to suppose that the pro- 
secution could so well point a spot for a continued act of treason; 
zs the evidence itself iji^ould designate. 

Mr. M'Mae referred to i Blacifcstone SS5. andto Tucker's note 
upon the subject'for ah explanation of the plea. Here he was 

- charged and acqiiitted ; 4nd here he is charged with crimes^ com*- 
mi tted under another jurisdiction. The want of jurisdiction 
here is an evidence diat he cannot be brought here again and 
tried for what he had been tried, because it proves that no overt 
act has been committodi in Virginia by him, b^it we jsay immedi- 
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ately after leaving this distpict he did cominit it. Can an acquit^ 
tal here then operate, if we prove that in the continuance of the 
same act he committed the crime elsewhere? The operation of such 
a doctrine would effect the escape of many, a cuiprit who ahould 
' be taken in ano^h^r place^ and, bj mistake be tried were he did 
not QOmmit the crime. He continued in a strain of argument azKl 
referred to a quotation of Tucker's, 9 Hale 246. Some conversar 
tion closed his observations on the ^d point. 

The third point of objection was grounded on the acqiiitial in 
.Mississippi territory by a Grand Jury. The authenticity of the 
|>aper read> Mr. M^Ra« said he had not been very nice in examin- ^ 
ing into, nor did he think it necessary, since the acquittal -by a 
Grand Jury was grounded only on an exparte and very partial ex- 
ahiination into facts: this idea must be strengthened by the con- 
sideration that but a very small proportion of the evidence could 
be brought there. A future Grand Jury when more proof shall 
be produced, might be^able to find a bill. 

A few more observations closed Mr. M'Rae'ft remarks, when 
he was followed with some reniarks by Mr. Burr. 

Mr. J?urr stated that as he wished the gentlemen to be fully 
aware of their ground, they had produced their points to the 
Tiew of the Court. As to the first point, he observed, that It 
really appeared to them a matter of surprize and astonishment ;^ 
and as a subject worthy of enquiry, whether there could exist a 
power in any Court of the United States to send a citisen out of 
the United States for trial, to where their laws were not made by 
tbecongressof the United iStates^biit by the President ; and indeed 
where the Judges themselves w(^e legislators iii a great degree. 
If there was any authority to sanction such a removal, they were 
desirous to know it. It may be possible indeed, that there was 
no appeal from the judgment of that Court, on a subject of thi^^ ' 
nature. Now, if there was no power to transmit to a territory, 
it would be worse than a waste of time to go into evidence relar 
tive to any act done there, . • 

With respect to the verdict 6f acquittal, it was not pretended to 
plead them as though the ease was now at trial, because the Chief 
Justice he now considered in the ci^acity of a committing ma- 
gistrate, with whom rested a decision of the case at bar upon - 
«s(^und discretion; to do as. circumstances, and an. exception of 
this kind would not admit of a general rule, say the gentle^ien ia < 
support of the motion for commitment* This in some degree 
might be just, but where is the limit? Now as to evidence before 
c^bjections is made, or when made, we want to know, our land 
mark^ — the time, the spqt, the circumstances our due charge. 

Farther. In England there had been numerous recent exam* 
pies of charges for treason, where the parties were acquitted^ 
although, upon principles similar to that now existing there might 
have been a succes^/sion and continuity of charees in different 
countries. No instance had occurred of a man being pursued, 
lifter one verdict of acquittal for the same crime. 

The eflTect of a former Grand Jury exadiination, he contended, 
was of the same nature: it was pleaded in bar, subject to the 
sound discretion of the Court; and all the pretended grounds of^ 
alarm, held up as a reason for the conduct taat waspurjsaed must 
rerolve itself into the same submission. 
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Thia areameni mnsi hB9X upon the wlidle of the testimony thi^ 

As to he OHered-*-and we regret that it^ilJ, because it is my 

^w-ish to have heard all that could be oroduced in that district. I 

.deny the whole, however^ and we shall be oblij^ed to take th» 

whole into our review, if offered. 

A few. uninteresting remarks oectirred between Mr. Hay and 
Mr. Burr^and then m , a<jyournroent took place. 

THURSDAT, Sepiemhrlf. 

The jprocecdinga.of this day commenced with desultory conVer- • 
sMKtlon between the Chief justice and Mr. Hay, on the subject of 
transportation to a territory of the United States, in which the 
Chi^S Justice declared his opinion that the lave bound him to com- 
imt any person to a state^ and did not authorize him to order a 
commitmeut to a territory : on this subject however, he was wil- 
ling to hear farther argulnent, as he was not yet of a decided 
opinion: when he was satisfied he could commit theire, he should 
bo willing to go ou, with evidence respecting the crime charged 
to have been committed there. 

if r^ Hay. 1 think I can satisfy you. Sir. 

Chief Justice, Th^, indeed,, it miight go on. 

(Mr. /foy. I wish to go on with the witnesses : they arsf conti- 
Aaally going out of town ; and therefore if we do not go on im- 
mediately, we shall be left without testimony. I cannot detain 
them here so long. 
Ohicf Justice., 1 cannot hear any CYidehce about what was done 
in the Mississippi territory, until I am satisfied that the Court 
can commit there for trial. 

Some farther conversation, of no interest, ensued, respecting 
the circun^stanc^es that occurred in the Mississippi territorial 
Court, after which Mr. Hay^ took up the main argument and ob- 
served, that, on the first point he was totally unacquainted with 
the ciicun^stances : it was possible that the attorney did not 
present a bill to the Grand Jury of that district ; but that, from 
the. prevalent report, they had tak^n up the subject themselves ; 
perhaps not to disprove the acts pf Burr, but for the purpose of 
shewing their extreme disapprobation at the disappointment 
which had attended the project. To some men this was undoubt- 
edly a source of deep regret, , V 

in the argument of Mr. Botts, he said there was no force em- 
ployed, nor any thing done which 00 uld denominate ihis new 
act of treason. If^his argument rec^uiresvery little answer, be- 
cause it assumes the point in dispute: for we are stopt at the 
very first (and at every ) of our propositions ; and; consequently, 
the evidence that we want to bring forward to prove them can- 
nothe heard. , We want to bring forward all our evidence ; and 
after that^ the character oi our evidence (whelher it be auxilia* 
ry or not) can be estimated. Suppose ^ J«dge, on a trial, in 
this place was enquiring into a case,* certainly the ©vid,ence 
would be let in from tlje mouth of Cumberland, or any where in 
the United States, after the fa6ts at the place? charged had been 
heard. T^e qufeetfon before ^ Court is not whether acts .done at 
the mouil^ of Curaberland do or do not amount to treason : i;hi8 
is a ^estipn exclusively belonging to a Jury ?--th(sr ^jaestio^v 

' T ' ' ■ >■ ' ' ■' : " ' . . ' -' , 
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now presented to the Court is, whether such facts have been or 
can be proved as will authorise a Jury in another district to give 
a verdict. 

[He drew a parallel between the situation of the Chiei^ 5us<- 
ti<^e and a district Judge in Kentncky^ and referred to the opi- 
nion of the Court on the subject of comraitnient ; at* the sajme 
time enfprcing, that if they were permitted to produce evi- 
dence as to atits done ^t the mouth of Cumberland, &c. there 
could be no doubt of direct proof to produce a conviction, with« ^ 
out the aid of what was denominated '' collateral testimony. '''J 

Mr Hay then proceeded to the second point-— that of the plea 
of a former acquittal in bar. The simple question on this posi* 
tion was, whether this was, or was not the same offence for wJiieli 
iie had been before indicted^ and from which he was acquitted. 
There is an essential difference, both in reason and law, when 
we take into view the ditTerence between an examination before 
a magistrate, and a trial before a Jury. When a man is indicted 
for treason (or any capital crime) the indictment must specify 
the overt act, and the time of its being committed^ as well as 
the place, but here is a charge laid without a specification, sub- 
ject to the soiind discretion of the Court to commit where it 
^all find the crime has been committed. The line of Blan- 
nerhasset^s island, in Wood county, Virginia, was heretofore 
made the line of distinction, but if a crime has not been commit- 
ted there, bat the same crime charged has been committed some- 
where else^ what is the reason, incpmmon sense, or common jus- 
tice, that that mistalee in the indictment and information, should 
jprevent a future enquiry .^ If that rule should be established, no 
matter how common or how enormous ofTehces would be, because 
a violation of them would be inevitable, wherever there was a 
design so to do. 

A question had been asked by the accused^ where was tbe 
line at which the prosecution would stop > No line is necessary, 
Avhefe a crime of this magnitude has actually been committed « 
He drew a supposition, and upon it contended that an error in 
the charge would always support a renewed of the charge^ upon 
that error being exhibited to a Court of discretion, and the inno- 
pence or guilt of it being produced to the examining magistrate or 
Judge. Ignorance of law nor of right could be pleaded, because 
^ every mau knew how to do right: He feared not any attem|)t of the 

fovernment at judicial persecution, because he believed that the 
eople ^new too well how to ascertain the weight and conse- 
quei^;es of acts of violence and persecution — indeed sufi[iciently 
80 to ruin any administration. How far intrigue and corruption 
would answer, he would n^t precisely say, but he believed even 
they would prove inefficient to promote executive influence in 
these days. Violence and persecution he believed never would 
be Q|}erjkive. ^ > 

Mr. Hay nexi went Intd tK* /yiestion of the former acquittal, 
^nd tbfr reason why such should an«i«^puld not be brought in 
bar against* a further examination. He i'efi^rred to 4 Bl. 3S5» 
2 B%wL.^hAS$r^ct, 3..and^ Hale,^44 from allWh^jfeji, and the 
tr|)i§ -^atu^e f)f a case of this sort, he adduced an opinio^SA*^ the 
9XUI mijjht properly be enquired into, if it arose from any inis*p^, 
reydiTcg^jj ^f the laws in any prosecutor, where facta could be 

>■•■■, .. ■ 
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produced to promote the prosecution for an offence. Whether a 
eoaunitting magistrate could make such an enquiry or not, he 
i would not say, because he had not examined the subject. He 
It would draw^ a supposition that the Coui-t had the power to com- 
mit for the crime which was charged — even place it upon the 
looting of a trial of an 'overt act, beibre the iurjr : say that he 
iA cbari ged with an overt act of \evy'mi£ wujr at Cifmberland, but 
lie pleads in ^ar that he was tried and acquitted for the same of> 
£bace beibre : would that plea be received, when the variances 
of places is so very evident ?— -A man might be connected with 
» treasonable expedition at the mouth Of Cumberland, when he 
had not even joined in it at Bi an nerh asset's. This plea could 
not be in bar, he contended, because though he was charged at a 
place where it appeared, no treasion was committed, it could not 
result therefrom that he was not guilty any where. In support 
of this idea, it was even urged by the accused, that the second 
indictment was illegal. 

Mr. Burr. I did state that such a thing never had been done 
in Sngland, and that it was insupportable. 
[ Mr. Hay answered that no such rule or precedent was laid 
I doMrn ; but, there was an immense difierence between the compa- 
rative population and extent of Great Britain and the United 
I Stated. One was small and covered With an immense popula- 
! tion, where eycry thing could be known of every person, and the 
other was of such immense exteiit and so thin a population, that 
tk man mi^ht travel from Philadelphia to New-Oneans and no 
• dne know him on the journey. Neither upon principles of so\ind 
policy, sound sense nor law, could he see a sufficient reason for 
\ gopporting the position. The solicitude of the government to 
convict lord George Gordon, he very much doubted, but at any 
rate it was inapplicable to the present case. He read some of the 
conclusive arguments in that c,ase. 

As to the second positio^ir— let it be admitted for a moment^ 
that in the enquiry into the prdbable cause for commitment, a 
^omnlitting magistrate could exercise the same riepr in the 
examination although he Was a judge haying a Jury before him 
to decide the case i what would such an exclusion of evidence 
lead to ? The Court only could exclude evidence on the groifod 
of itS; irrelevency, whether in itself strong or weak : what harm 
ihen can irrelevent evidence produce when it comes before a 
court for trial ?, Here a charge is made of* an overt act commit- 
ted, upon which evidence is offered, but this evidence is refused 
on acCoUfnt of location and not of the crime. Were it irrelevent, 
a committing magistrate would have the power to object to it. 

But here, gentLBmen had said, that the judicial law only men-* 
tioned and meant a State— not a territory, and it was not in 
the power of a district Judge to transmit to a territory. Up* 
on this subject Mr. Hay dwelt at some length ; he contended 
that the poweV of the Judges of the United States, extended on 
the subject of commitment, to every part and territory of the 
United States, in the strict meaning of the law, although territo- 
ry was not mentioned, because the l)nited States were divided 
into judicial disirkU, ^nd there the judicial poWer must ex- 
tend. • i 
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The w6rAB of the law wrested oo were these ^* siieh Court 
the United States as by this act has cogoizance/' 6lc. when thi 
Mississippi territory did not then^ (1739) exist, except as formini 
a j[>art of Georgia. But Mr. Haycontendedthatit was a souniE 
principle of law tod justice that alt the acts of thegov^ernmen^ 
ivere to be takea together to form one general code for the great 
purposes of that governmexit. If therefore under this law of '80 this 
Court could not have cognisance . of this ofience, but that that 
eognizance wa6 given by some, other law, it would be sufficient 
to denominate the Court of that territory,^ Court of the United. 
States, and consequently havkigcogoizanee of crimes committe«l| 
gainst the peace of the United States. At the time of its separa^ 
^on from Georgia, it was established as ''one district,'^ to be de^i 
ndminated the Mississippi territory ; and the act of Congress esta*^ 
' blishipg it, providing for its separation, directed all causes to be 
tried in it the same as in anyCircuitCourt of a State, and therefore \ 
fae contended that offenders could be as well sent there as to any 
State, for the trial of crimes committed there against the U . Statea. 
In this view he considered a district, territory, and State to be . 
Synonymous, and the power' of transmission in a district Judge 
lie considered to be the same in each, if there were a violation ef 
the laws of the United States committed there. By the sixth sec- 
tion of this act it would be seen, that the Mississippi territory warn 
to have the same sort. of government, which was granted by the 
ordinance of Congress inl 7S7, to the people north west of the Ohio«, ^ 
and if there were no other clause in the laws of the United^ tates^ 
this would besuffiolentto establish the principle contended for.' 
See 187» Graydon's. digest. This *^ eoloniar' government could 
not injure the accused, as the laws amply provided him with. 
^ means to prove his innocence. It is true the Judees there were 
appointed by the President, but it was precisely in the %une 
way, that the others were by the consent of the Senate, and con- 
tinued in ^ that high station during good behaviour only. There 
eould not be possibly any difierence between one of these territo- 
ries and the States, except that their population did not ytt en^ 
title them to a representatiye admission into the union as a State ;, 
but they equally formed an integral of the union in every other 
caf^acity, and were equaUy entitled^ except in their representa* 
tilre capacity, to the benefit of its laws. ^ 

Some conversation here occurred as to the proceedings in the 
Mississippi territory of the Grand Jury, &c. which Mr. Btirr here 
explained. 

In fact there is a mistake which it might be proper here to cor- 
rect. It was said that the. Grand Jury at Natehes, might not 
have been charged with the oi&nce against me, but that they 
might have taken it up of their own accord, rather to favor me, 
(it was insinuated) than otherwise. So far from that there was a 
stipulation between Mr. Meade, (then acting as governor) and 
myself, that a Grand Jury should be summoned for the purpose 
of examining my case. They were summoned and designated by 
the Jud^^je, seventy or more, and the Judge gave t^cm acharge. 
Depositions were taken, which I consented might be taken in* and 
witnesses were examined in the usual wav. 
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ft is also alleged that I was not brought here by the order of the 
•jjorernment. 1 was surprised to hear thi^ : I do Ho^know whe- 
rlhcr this will be insisted upon, but it Js well known from the dc- 

editions which were taken, that thci^e was a military party sent 
General Wilkinson, (not in uniform) to sei»e and carry me on 
^board the gun boats, and to do with me as they pleased. I wan 
sfierwards taken by the order of Gen. Wilkinson, and brought 
•n by the person who had me in possession io Fredericksburg, on 
my way to the seat org3vcrnment, and there a letter was receiv- 
ed from the Secretary of State to convey me to this place, where 
1 arrived under escort for examination. 

Mr. Hay did not believe i}^e last part of the statement was cor- 
rect, for he did not think that any intellfgence of his progress 
towards the seat of government eouldhave been received by any 
member of the administration, or that they knew it until he was 
brought here. 

As to ih^ selection of this place particularly, for trial, it was a 
mistake, and any assertions reispecting the ihfluence or interfe- 
rence of the President on the subject were unfounded, and if the 
eircumstaJace.of the arrest matdf^ by Mr. Perkins was rightly 
▼tewed and the time of ti*avelling also, it would clearly ap- ^ 

pear. It was true they were raet at Fi edericksburg,but it wasonfy 
^ Id bring him to a suitable pi^oe for examiaation and commitment 
ifer trial, as he supposed. The Marshal took possession of him, 
I lie was indicted by a Grand Jury, and appeared to trial, where 
[ he was acquitted, and yet after all, it was solemnly averred, that 
this Was aplace selected for his trial, because the influence of the 
I^resident was supposed to be greater here than any where else» 
wadi his conviction more sure ! For myself, said Mr. Hay, if I ara 
eonfittdered as implicated in any part of this affair, I view the 
charge with indifference as to myself, but I do not view it so with 
respect to the government, or of its officers, because I know that 'i 

they are not concerned in it. It seems to me imposilible for them 
to havei done otherwise than they have done, and that those who 
sent the order to detain him here, did it from principles of justice 
and propriety, because it wfts here that they viewed ^e case 
proper to be decided. 

And, Sir, after he was brought here, it was your business to 
select the place for trial, or the examining magistrate, it there^ 
fore could not be conformable to the wish of any one that he 
was tried here, but as the evidence should appear to direct, so 
the Chief Justice might point outtheplaceof trial, as he has done. 
How then can the goveri^ment be charged with it ? ^ 

Admitting ^en, this district to have been selected, it was not 
a selection made by the government, but by the first judicial offi^ 
ccr of , the United States, whom it is certain the government 
eotdd not control, and whose independence of mind is Sufficient 
to resist any inSuence whatever. 

Mr. Haxf next inade some observations upon the degree of 
warmth and fervor which had appeared, but he was willing to 
abide it on his part, because he believed it to be a justifiable 
warmth, which he was willing to exhibit to the country in its 
true colors'— he was satisfied with having done his duty to the 
utmost of his abilitiy, and he should not be deterred by any ceii- 
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sure whatever which might be cast on his conduct^ iltpr by anjr 
language that might be used^ however strong the denunciation 
might be. He was willing to meet every censui e at his individual . 
hazard. 

It was avowed that there were some persons behind the cur- 
tain, unknown, whose influence was considerably felt. He could 
not understand who those unknown characters could be ^ he 
knew that if there were such, it was equally unknown to the 
counsel for the prosecution ; and he had no doubt, to the e^^ecu- 
tive. He wished the gentlemen^ if they |iad any knowledge of 
it, to be so obliging as to state who were those persons and what 
they were doing, as a source of interesting information. He so- : 
lemnly declared upon his honor, that he believed it was a total 
mistake in the gentleman. As to the President's interference, 
he would say that he had never received any instruction or com- 
rminication from him, nor could he be governed by any " orders^* 
on the subject from the executive. * He could not but feel hurj; at 
such an unjustifiable insinuation, when placed in so public a situa- 
tion. This situation he would endeavor to discharge with faith- 
fulness and without any spirit of persecution, of which spirit he 
believed the government to be as incapable as he knew himself to 
be. Indeed were it not so, he should b^ unworthy of -filling the 
station of a States Attorney, and public prosecutor. 

Chief Justice. Col. Burr having been committed to this plaee 
for trial, I feel it necessary to state, a second time, the principles 
upon which I have proceeded. It is not my idea, by any means, 
to cast 941 imputation of censure upon' any person, nor to conn- ; 
tenance any ox^e, but I think it proper to state the reasbifing wiiich 
passed in my own mind^^ 

With respect to treason, nothing need be said, because it is 
well known that I did not commit him for treason : for 1 did not 
think the evidence was sufiScient to warrant a commitment for ^ 
that crime.' Indeed, I did not commit^ him at all, but I bailed 
him to appear for trial at this place. Indeed, the offence was not 
located at all, but it did appear to me from the circumstances , 
that there was sufficient cause to suspect- ];hat he did set on foot a 
military expedition against Mexico, from somewhere This 
opinion was formed principjally upon the afiidavit of Gen. £aton» 
and Gen. Wilkinson^s letter. This letter was laid before the 
Supreme Court, and I think the opinions of the Judges coincided 
with mine, but where to fix the seat of this military expedition 
yet remained a question undefined. That letter did not contain * 
one syllable that could enable us to locate the offence, or in the 
least to say where it was begun or where carried, on. 

If there was a just cause to suspect that there was a crime 
committed in any part of the United States, which was triable, 
in some Court of the United States, I could readily conceive ; 
that I must either comrnit or discharge the person if brought- 
before me for commitment; and knowing that some Court must 
have the jurisdiction. Otherwise, I must leave it, which I could 
consistently do to the Court, where more testimony might be ob- 
tained. 

From all these, and other considerations of the same nature^ { 
)Hu|ed him, Urhe tried m the state of Virginia, and I would have 
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bailed him to Lave been tried any where^ if I had been Satisfied 
that he ought to have been taken there, i had not one iota but 
that of right, to govern me as a committing magistrate. ' I had 
no alternative, in my opinion, but to bind hira over to appear 
here. 

Much conversation here occurred (but of no interest) between 
the Court, Col. Burr, and Mr. Hajj as to the interference of 
the government in assigning Richmond as the place of trial, 
■w^here it was stated presidential influence existed to the extreme, 
and that it was meant to bear down the accused. This decla- 
ration was denied, as to motives, hy Mr. Wickham, who was 
charged with saying it. He replied with his usual warmth on this 
topic at some length, and much warm, confusing, and serious 
conversation occurred between Mr. Hay and Mr. Wickham; (but 
of no public concern, nor relevant to the case) at length it ar- 
rived riearer home, to the point in argument, and Mr. Martin 
produced some new authorities. Act of parliament ftS Geo. 2. ch. 
26. sec. 11, and 2 Hawkins, 65. ch. 8. sec. 29. He also referred to 
Graydon's digest, 08. a law of the United States, 1793, respecting 
fugitives from justice. This was intended to apply to the question 
of jurisdiction in the Mississippi territory for trial. 

Mr. Hay answered to a number of loo^e aild uninteresting ob- 
servations in objection to the location of the crime in the Missis- 
sippi territory. 

The Chief jastice observed, that the difficulty appeared to him 
to arise from the territorial cognisance of ^ny commitment that 
could be made— the question u^as, whether a district o^ circuit 
Judge could commit to a territory for any crime > The power 
must be conferred by act of Congress, but if it was not conferred, 
no Court could arrest under such a motion ; if it was not confer- 
red he could have no business to hear argument upon the sub- 
ject. 

Mr. Itay thought that the law of 17^8, gave the power to tho 
territorial Court to try. 

Mr. Burr said, that they had never doubted the power of a ter- 
ritorial Court to try for any crime 6ommitted within its jurisdic- 
tion^ but they did doubt whether the law authorized any magis- 
trate in another place to transmit to that. territory for the trial o|* 
a crime suggested to have been committed there. 

On the word *' district'* he must say one word. It was a very 
Vague and uncertain phrase, he observed^ in one instance he re- 
membered it to be particularly applicable to a county ; but it 
was also used in oar rtvenue laws as applicable to a larger ex- 
tent of country. Judicial districts were designated by the judicia- 
ry law to mean States, but territories were not mentioned. 

Mr. Martin insisted^ that the 33d clause of the judicial law 
must inevitably govern the question, and exclude every territory 
from State rights: and if a crime was committed out of the State, 
and in a territory, he contended^that a Judge of the United States 
out of that territory had no more right to enquire into a crime 
than had any other person in society, much less to swear wit- 
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did not the proper authorities in that territory send fbr hira by 
their own proper authority } The answer was clear^ npon a 
fair review of the whole case ; and that was, that no open war 
had been cominitted anywhere. If war had been committed it 
would be an easy thing to establish the fact, (for war could not be 
an ordinary and hidden circumstance.) They have projected un- 
&urmountable difBeulties — they are endeavoring to find out ivar 
where war has never been^ and they are locating a war where a 
war has never been committed, nor even the likeness of it, except 
it be on paper. Where were the army seen ? Where the bat- 
. ties fought ? It will be ever found to be a non-entity, for it never ' 
has been found, nor never will be. They may goto the Mississippi 
territory or anywhere else that they please, but they can find no*- j 
thing to support the charge in what way soever they please to bring 
it forward. 

It certainly was very severe that a pretended offender should, 
afterbeing set at large in a certain place^ when he got a thousand 
miles ^rom that place, be taken up, examined and committed for 
the same crime ^ and afterwards sent back to the same place for* 
trial. Upon a whole and full view of the case, it appeared that 
the law was not fitted to meet it. 

But was it even thought or heard of, that when a crime was 
committed in a different state, and that when the offender was 
suffered to go at large, and got a thousand miles from the place, 
he should, upon the information of any person, be taken before 
a magistrate, and sent back to that place, after an examination 
and acquittal there ? I admit that the examination of that Grand ; 
Jury does not prevent any future Grand Jury from indicting for _ 
any ofieoce^ if there be cause shewn, to produce the true crime : 
but was it ever cpntemplated in a Cpurt of Justice, that a man . 
should be liable to perpetual and successive prosecutions for one ,. 
and the same crime > If there be a change in the c ire utp stances, 
, let them come forward and shew it: etherwise let tliem submit 
to the disabilities which their own want of evidence must inevi- 
tably produce. It was stated that he was guilty of some prac- 'i 
tices, injurious to the happiness pf the Union, but no person there, - 
that we hear of, had an idea of a war against the Union. £ven -,i 
severing of the Union ;wouId not be " levying of war,*' if there \j 
was no war levied \ and consequently it would not be an act of i 
treason. j 

it was, suggested, Mr. Martin said, that persons were sent J 
down there to find out what Col. Burr was doing, and to look af- 4 
ter him every 'where> and try to find oi^t his crime if possible: | 
when all this was done, an officer of ihe United States, whose J 
bread was dependant upon his doing his duty^ under the inilu- ' 
ence and direction of the government, discovered something, as 
he supposed, and thence arose the whole judicial examination f 
Thps€^ inflamed citizens w^re not capable of trying a case under j^ 
such a prepossession as must have been raised. 

Besides^ there was presidential authority that those people i 
were \varmly aitached to the present administration : it could m 
not therefore be sup po&cd, that their attachment would permit I 
them to clear Col. Burr, and thus censure the administration = 
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who bad already denounced Ijim ; that these warmly attaohtd 
peopIe~had declared that they did not find him guilty of planning 
pr plotting or endeavoring to carry into exec utian any oflfehcc 
against the United States. But they went farther : they express- 
ed a pointed disapprobation at the measures that were used 
against liim. Should he then be sent back to the same place upon 
no n&w facts beinjj shewn ? He saw no reason or justice in it. 

Oa th« point of a former acquittal, which Mr. Martin had ob- 
served the desire of the Chief Justice to avoid, until be could 
obtain the opinion of the supreme Court, he should say but little : 
bat he did hold it to be a clear principle that it was out of the 
power of the governnient (even if they would wish) to oonvicfc 
Col. Burr a second time, or even to commit him after a judg- 
ment bad beeu.^assed upon the charge of levying war : Here 
Mr. Martin made several observations, during which he quoted 
S Hawk. 62$. p. ^. ch. $6. sect: 3. He contended upon the propri- 
ety of considering the act already examined into, as in continu- 
ity, and as not capable of being split into a thousand pieces : if 
it was an act of fevying war against the government and of prq- 
parin^, &c. an expedition against another government, what 
more could be made of ii : this had once been tried, and an ac- 
quittal had taken place, although govcrrnmcnt had the power, 
through all their information and advantages, to seleet a suita- 
ble pi a(;e» i€ they cpu[d find one. And what, he asked, was the 
reason of liis not being found guilty of levying war > Nothing, 
but because the evidence which the government had thought 
proper to bring forward had failed ; and it must fail, wh^ it was 
so inapplicable to the charge, because the cbiarge did not em- 
brace the evidence. Mr. Martin here went into a view of th^ 
comparison between this case and of the quotations respecting. 
jHurder before referred to. 

With these observations and authoirities respecting. territorial 
cognizance of a crime said to have been comraitted>:ithin the 
United States ; and the powers of a Judge of thjfsf tjnited States 
to commit to a territory ; and also with the si^lbmission of the 
two former acquittals for the same continued act, h^ should sub- 
mit his argutnient to the sound discretion of the Court, and the 
principles of l^w, without any farther obseryations, in this staj^ 
of the argument. 

Mr. ffickham commenced by observing, that the few ob^rva- 
tions which he had heard adduced relative to the particular 
questions Whether this Court has the power to cbmmit to Kentuc- 
ky after the vierdict of an acquittal here ; an&'the question re- 
specting the power of this Court submHted to a territory, he must, 
without inttending ta shew a.jiy disrespect to the gentjemen,« de- 
clare that he had not heatd an observation which bore any sem- 
blance o^ an argument ; and he hoped in God that tli ere never 
would in this country exist such usages, as hadbeeasomuch eulo- 
Zize<y. - 

The system of government in this country, he observed ^ had 
emanated from the people immediately in the states, but he ask- 
ed, could it be considered so of the territories } No, they emana-, 
ted from^ongress,. and every enjdyment they had must be con- 
sidered as a boon. They were as much slaves as though undei* 
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the power of Bonaparte and at his nod. What share iiad the 
people in th^ ten miles square^ or the district of Columbia; in the 
article pf libert;f ? Thejr were not governed by themselves, noi: 
bad they the semblance of political liberty, nor rights, more than 
is granted to them by those who represent them not -. and merely * 
because their numbers were' not sufficient to. entitle them to re- 
presentatiori. He trusted that jiocitiaen of the United States 
held his liberties at such tenure as to be sent away to any place 
and at any time for trial to a dependency of this country. 

Independent of] every thing else, however, and as a sufficient 
argument to support and carry this motion, Mr. Wickbatti con- 
tended for the fdrmer acquittal, in bar of any future trial for 
the same cringe. The Counsel had supposed that theje existe4 
in the Court a discretionary power to pass by the plea of outer ^ 
foils acquit.*' There existed no such power, he contended, whea 
iie was acquitted, more than there would if he liad been con- 
victed ; and, it certainly would be absurd to try a man again^ 
when he .has been once convicted, because he is then sulpject to 
the punishment which the law coiild indict. Were this legale' 
'the moment a n^an had received his punishment for an offence in 
one place, he would be subject to be tried again for a continuity 
ef the same chargd. There would be the same jH'opriety in a 
motion, after the acquittals which have taken place here, to re- 
commit, even in this Court for trial for the same, ofienee^ but . 
what would be the plea? The same, and with no stronger reason 
than prei^ent-^the plea of auterfoits acquU ; and n(> 4u3gc wojuld 
hesitate in that, mqre than in this instance to admit it. if the of- 
ence was the same as a fprmer Jury had determined upon, there 
coul(i not be a question aboiit the determination of any Jury, or 
Judge :, this was a question of identity which could only \^e set- 
tled by the fact 5 and, he contended that it was no matter where 
the crime was committed. It was said that the Court would not 
decide the question, but on this subject he ^nust differ with gen- 
tlemen, for he would say that the Court must and could hot re» 
fuse to decidq it, and that, by law, against the motion for a re- 
moval, of thf^ party. If hp had not been tried, ther^ would be no 
Jiecessity to send hi^i on thei*e for trial, because he could not be 
tried Jiere ; but,4f he had been tried here^, the sound discretion 
of this Court must be exercised to prevent any trial for the same 
oilence, upon^ that identity of offence being .established. The 
4}uestion is, is i^ one treason — is it one war against the United 
States ? The authorities say, that war might consist, in a variety . 
of acts, and yet it be but one war : now, if each act were to be 

charged separate, there would be no end to the prosecutions a 
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* ui plea of auterfoits acquit is a fprmer acquitial, and is a spe- 
cial plea in bar of an indictment, when a person ha^th iittn formerlxj in- 
dicted for the same o^ence, and acquitted : for no man shaU be brought 
into jeopardy for the same offence miore than once: Of the like sort is 
auterfoits convict, a former conviction for the same identical crime^ 
aliho' no judgment was given thereupon,, c^-c. Auterfoits attaint, a for- 
mer aitaindcrycitherforthe same, or anx^ other f clonal ^ is another plea in 
bar ; for the offender having forfeited all he had bij the attainder, it 
would be absurd to cjideavor to attaint hi?n n second time. 
. • - l^J5^ 335.1 
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man would have to undergo ; and he would never be able to 
know when he is safe. Wny does the law require all the acts to 
i be concentrated ; but that a man should be able to meet, the 
I tbarges against him, by being apprized at once of their amount. 
Thudj if a prosecutor chose to make an hundred chkrges under 
the single name of an overt act^ he might vexatiously teize a 
man times without number^ 

'Now suppose there were twenty overt acts laid, and a man 
were triea and acquitted upon one^ then upon another and so on, 
say for nineteen times, and they all fail but the twentieth, but of 
this laet, by the determination ot this prosecution to convict, he 
is condemned, would not this appear oppressive in any civilized 
coiinti'y ? On this subject Mi*. A\ ickham enlarged, and called in- 
to view th<? opportunities which occurred to the British govern- 
ment in the rebellidn of 174^, and 1780, had it been determined 
to follow the accused persons from place to place ; but no such 
opportunities were sought, nor advantage taken. He also refer- 
red to thepustom universally used in England as to jurisdiction, 
under the rulespf the Court of Oyer and Terminer, which was a 
loeal jurisdiction in each county, and from whose adjudications, 
he believed there was no appeal, from whicjihe drew a conclii- 
Aon, that acase tried In one county wasnot a sufficient bar to the 
trial of the «ame ease in another county. But if it w^re not so, the 
: trgument of former trials would be of ho avail, since it must be 
dencHTiinated treasop against the coimtry. 

But here it was asked, whether if a man had committed a 
number of distinct treasons, an acq^uital for one would operate 
as a bar te the trial for others ? Certainly not. A m^n might have 
been tried for the rebellion of '}6 and '4>S also, and his acquittal for 
the first could not operate* to pocure an acquittal in the second 
instance ; but merely for the rebellion of '45, no man could be 
again tried after being once acquitted. So with respect to the 
western insurrection in Pennsylvania, a man might have been 
indicted for the whiskey insurrection, but, that could not clear 
him of a connection with the hot water insurrection, although 
he might not have been guilty of the first. The plans and peri- 
ods wer» so distinct that no connection could b^ formed between 
tfaera^ which could ^ not be the case with one continued act of in- 
surrection, for there an acquital for one act of the transactfon 
would operate upon the whoie. ^ 

The question must then rest upon the eharacter of the act, and 
be resolved by this principle, to wit: whether it was in the execu- 
tion.* of one genrrat design or project; and ^Vhether that was of 
tiie nature now suggested ? If it was, the verdict of discharge in 
one case would certainly opet:ate as an acquittal in all other. 

But it was said, that the acquittal which took place was an ac- 
quittal of thq Court and not of the Jury, because of the direction 
given by the Court. How far this observationwas correct it was 
easy to decide, because the acquittal was upon the verdict of a 
Jury -, and that for want of legal testimony, applicable to the 
case, after every invitation was inade by the Court, and 
all possible patience for its production. The Court thought 
that there was no crime committed, it was true on Blanner- 
hsLSset's island; Ij^at this did not alter the nature of the plea 
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of auterfoits acquit, because it tnevitablj was proved that the 
accused was innocent from the acquittal and no declaration oF 
the attornej respecting additional evidence, if he wtre to say 
now, that he had twenty witnesses which he could before pro- 
duce, could govern the Court to re-try the case which had been 
already tried and discharged . 

The accused had denied any guilt in any act done by him, or 

charged to him on Biannerhasset's island and had taken his trial 

upon that denial ; a Jury had pronounced the verdict of innocence 

upon all the evidence that could be produced to them, it was pre> 

. flumed. Now how could he be tri^d again by a declaration, that 

ji ^ ^ \ the prosecution had some new witnesses ? 

// ; \ . , It was said however, that the Court would not admit of acts 
"^ in Kentucky to be ^iven in evidence else they could have 

obtained his conviction, li^ was true that this argument ap- 
peared very plausible to a man unlearned in the law, but if the 
gentleman would view it as a professional man, and analize it as 
a lawyer, he must discover his mistake. But here strikes in the 
common argument. '* He must be acquitted and escape from jus- 
tice without a trial !" Yes, he must, but whose fa«lt would it be ? 
There could be no hardship in it, since it could not violate a sin- 
gle principle of justice, as the government had the selection of 
their own spot for trial, and all the means to execute their own 
pleasure as far as justice would permit them. He chose this spot^ 
without Col. Burr havinc it in his power to exercise any wilf b1^ 
his own : and here he is brought for trial at the pleasure of the 
attorney, without even the slightest appearance of a crime com- 
mitted in the district: 

Mr, Wickham continued his discant upon the jurisdiction and 
plea of former acquittal. He also referred to the form of the for- 
mer indictment which had been spoken of before, and defended 
some 6f the ' observations made in allusion to the second trial of 
Fries at that tijne. He concluded by observing, that there could 
be no possible ground upon which the motive for fcmoval couI4 
be sustained. 

Inhere never was a second charge of the same offence in ^11 the 
wars, even of red and white roses, when, like vultures^ the crea- 
tures of government were hovering round the head of every man, 
numbers were acquitted notwithstanding. He also said the same 
of the capricious reign of Henry 8th — ^the time 6f the Stuarts, the 
commonwealth of Cromwell, when every opportunity was eagerly 
clutched at to procure a conviction of those that were pointed out 
as the objects of persecution. He also made some allusion to the 
case of Home Tooke and others, where, upon the principle now 
contended for, there might have been twenty conspiracies batched 
lip. He disclaimed any allusion to motives in this prosecution, he 
meant, to speak of acts which must be handed down to posterity. 
As a eitizeii of this country he should fejel much hurt, if it were 
not recorded on the books of this Court that the attorney had faiK 
ed., It must fail. 

( Mr. Hay reierred to Logwood's case, who was indicted for 
counterfeiting : one indictment was for counterfeiting a particular 
bank note ; another, a different one, so that he was tried not less 
than €iy^ or {six times, and convictedand punished for them all." 
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It \ras my object, in my former declarations, io aay, that though 
Col. Burr had been acquitted, he was not acquitted for the same 
o^ace as he is now charged with,;becau^ it was an offence 
committed in a, different district *- 

M.V Wickham. That will resolve itself into the main question 
jQ^ identity of crime. If the Court should think it to be the same 
crime, he must be discharged. 

Mr, Martin J Thpre is no such thing as continuity, in a case of 
coujiterfeitin^ a numbei: of bank notes : they are all distincit of- 
fences. But m levying war, suppose a person to kill fifty men, 
or to burn several houses, it is not denommated murderer ar^on, 
because ii is in the continued act of levying war, and there call- 
ed the same levying w^ar. 

Mr. fFiri commenced in answer to Mr. Wiekham's arguments 
of thfi identity of the oilence, on which ground he could not be 
tried twice. The English statute of Mary declares, " That all 
trlsils of treason shall, from henceforth, be according to the 
course of the common law." Now, in order to discover this, 
application must be made to the common law books on the sub- 
ject, 2 Hawk. P. C. ch. 25. sect. 1. It was necessary, Mr. Wirt 
said J to analize the description of it as given by Hawkins, in or- 
der to come to a right understanding of him. In order to make 
a former acquittal at bar, there must be at least three things oc- 
cur. The indictment miistb^from error ; the case must be well 
commenced; and it must be tried before a Court which has jurist 
diction of the offence. Several cases were put, by way of il lustra- 
tion. In answer, Mr. Wickham had referred to Sect. 8. But 
on that, it was certain that the error would have been discover- 
ed and discharged by the Court before the acquittal. 

It must be tried/' before any Court which had jurisdiction of 
the casie.*' On this it was^necessaiy to rest a little. He would 
remark on Mr, Wickham^s idea of the meaning of Hawkins, that 
if this Court had a right to enquire into the treason, it could not 
be again enquired into here. It was proper to advert to the 10th 
sect, which provea the jurisdiction to be upon local ground, and 
not with a general view to the subject. In the margin here, it 
is, that an acquittal in Wales is a good plea in bar, to a trial in 
England. The article of t>anance relied on by Mr. Wickham, 
Mr. Wirt also, examined., A man is indicted for the murder of 
A in the county of B, but the evidence proving nothing, he must 
be acquitted. But he is afterwards indicted for ^he very same 
murder in the |»roper county : the question then will be, whe- 
ther proof of a former acquittal will avail .> Stanford thinks it, 
biit Hawkins does not think it will. Now then, how stands the 
reason of the la^ ? Why, a man shall not be twice put in jeopar- 
dy of his life for the same crime. Why, he is not put in jeopardy 
of his life at a plaee where the offence was not committed, be- 
cause he could not be convicted there. By the reasoning of the 
law then, a man may be tried twice for the ^ame crime. B^ui 
suppose It was so that Mr. Burr did levy war in Kentucky and in 
Virginia too> certainly they must be considered as widely differ- 
ent crimes, and the reai^oning of the law must yield to the prin 
ciples that he might be again tried somewhere else. Is the hold 
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ing of a castle in Yirgmia the same crime as fighting a battle in 
Kentucky ? They are both levying war, and distinct ones ; as m 
the case of forgery every act is a distinct forgery. And so it is 
in piracy ; every sMt bears the same generic name. 

£ut in cases of treason^ the gentleman says, that if it be com- 
posed of different acts, yet it is but one war against the United 
States : that the crime is a general one, for that it Was as much 
against the people of Maine as those of Georgia, or any other , 
state. True, but that could be no reason that the prosecution 
should be prevented from beginning with the beginning, and fail- 
ing in that, to follow him down to Bayou Pierre : the indict- 
ment tied them down to an insulated spot, that of Virginia ; and ' 
that was the boundary which was made to the evidence. Now^ 
could it be said that they were trying this whole treason^ which 
ivas denominated a general charge ? By no means : this charge 
did not cover the union^ although the crime extended to some . 
other parts of it which they were not permitted to touch. When 
Ve go into a review of the trial which we have Aad here, said 
' Mr. Wirt, if it deserves the name of trial, it must surprize us 
that it should be held up in bar to a motion of this sort. The ac- 
quittal here does not prove that there was no war in Kentucky ; 
or at all any where> but only that we eould not prove one ill Vir- 
ginia. 

As to jthepower to send to the Mississippi territory, Mr. Wirt 
would only make a remark. If an offence had been committed 
before the Mississippi territory had been separated from Geor- 
gia, it would have been an offence within that state, but cer- 
tainly against the United States. And certainly there was no 
dismemberment of that country, (4th art. old ordinance.) They . 
had the liberty, as well as the Judges here, to take cognizance 
of offences^ and their Juries act upon the same principles : the 
Judges have their functions in the same way. How then is this 
country dismembered. 

Mr. Wickham. I do not wish any expressions of mine to be con- 
strued morp strongly than 1 intended them, particularly as I 
dare saythat the people there, are as well off*.as they are in the 
district of Columbia, and their practice the same. 1 say that 
there is jqo political liberty in that country — civil, I know there is. 

Mr. TFirt stid that he supposed if the accused went there to be 
tried, it would be of no conseqlieiice whether those people were 
represented in congress or not, since what he would have^to re- 
gard would be, whether the Court and Jury were governed by 
auch usages as they are, in Virginia. 

The act of congress he contended had used the word " district'^ 
as a general word for jurisdiction. The princijaal question Ipr 
the Coiirt to enquire was, Vhether there were crimes committed 
hy him sufficient in that district for him tp be sent there, as to 
any other district for trial > The act of congress which separa- 
ted this district from that of Georgia, only intended to make two 
of what was before but one — the district of Georgia. The ordi- 
nance of 17S7 expressly provided that all tlie acts of congress 
should be of u general nature ; from this ordinance, the act of 
congress was nothing mo re4h an an^ct of supererogation, in order 
to assure the people that their former privileges were continued 
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to tliem. Gould it be supposed that they were -^ be deprived <3ff 

IKt^e\r judicial rights when they were separated ? Again: could 
It be supposed that it Was ever intended bjfl^ngress that crimes 
ibould be committed with impunity within the territorial line, 
liec&use the culprit could overtstep that line and successfully 
escape justice? 

Mr. Wirt concluded with some observations respecting the 
judgment of the S upreme Court, and a misunderstanding of which 
had led to the errors the prosecution had fallen into, by which 
3iey had failed. But it was not the attorney alone which had 
misuttd^rstood that opinion, but a Grand Jury, who were truly 
denominated of the most enlightened men in, Virginia. 

Some conversation of little importance occurred between Mr. 
Wirt and Mr. Wickham; when^Mr. Wirt inade some remarks, 
merely etiforcing his observations as to the confidence which they 
had placed in ihc opinion of the Supreme Court ; and that if the 
accused was innocent of the crime, he ought to have made it ap- 
pear. His guilt or innocence remained as undecided in view of 
every^ljody, as it was, before there was an examination. There 
rem aiaed therefore but two courses to pursue : cither to set him 
at large without enquiry as to his general ^uiit, or else to take a 
course to send him to some place where his guilt could be made 
to appear. For this purpose he hiadTis^en to make the ^rcgoing 
desultory observations. 

Mr. Botts was sorry that the gentleman had thought it neces- 
sary, to rise for the purpose of making these desultory observn- 
tions, because lie might have taken another time and occasion 
for some of them. But if he had Gommitfed an error, all that 
ihey could do, would be to take the usual course of answering to 
them* Mr . Botts then proceeded upon some supposed observations 
of Mr. Wirt on jurisdiction, which Mr. Wirt rose and denied. 

Then the identity of crime was a point that he would make 
Bome remarks upon, which^ poiitd riot be supported but oil the 
point of contiajaity. If it was not a disjointed oiTence, then it 
certainly was a eontinued. offence, p.nd consequently the same. 
He supposed a case-— that the^ United States was divided into 
counties for Courts of Oyer and Terminer, from Maine to Georv 
gia, and that a rebel army had passed through the whole of them , 
would it be reasonable that a mani for being with that army, and 
acquitted in one county, should be dragged through all the coun- 
ties and tried ? The absurdity of this practice would have been 
acknowledged, but this would merit an pdium of the same pre- 
cise nature. 

Bat now the gentlemen are willing to acknowledge that there 
was nothing done on Blanricrhasset's island. Now before this, 
while the case was pending, it was said that we were ridiculous 
for supposing that tney could ^ot prove the crime. We have all 
along oelieved, ihat^ there was nothing done there that could be 
called a crime of any kind ; and we aver that a trial having been V 
held on that charge, he cannot be carried from state to state fcr a 
continuity of the ci^ime, more than for a charge from county to 

county, ^ 

What would be the consequence, if an acquittal was ^ take 
place in Kentucky, if he wad to be i^cnt there ? why they would 
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make their efforts to take him to sopie other state or letntoryy 
Bat what does the 1^ aay ? \\hy, you have made your selectioxi 
and to that selection you must abide: still they would contend 
that no trial had been held, and thus would it be from place to 
place,* if this court shall give them permission. 

It was denied that it was by the, influence or knowledge of the 
government. Mr. Botts expressed his joy that it was, and it was 
now for the fir^t time announced to the public^ that it was not 
one of the acts of violence which had been charged. But » 
question must yet remain to satisfy the public, why Mississippi 
territory or Kentucky was not at first selected f The fact is, that 
from where the greatest offences were committed, they have re- 
moved him to where none appears, and that without 4 motive be- 
iog urged. Gentlemen must be in an unfortunate condition in- 
deed to be forced to subscribe to the confession. They removed 
him, however from his witnesses (but this he would not ascribe to 
motive and design.) Mr^ B. (Continued his argument on the con-f 
tinuity and identity of the expedition. 

But this trial (if it deserved the name of One) Mr. Wirt had 
said was not a. bar. In soi^e respects to be sure it did not de- 
serve the hame of atrial. It began with a truly trajgical , ap- 
peai'ahce, but it eventuated as some comedies do, withafarcey 
(whoever were the principal actors in it lie would not say,) but 
he wished it to be remembered that neither eomic farce^ nor af- 
ter pieee originated in them : for they had not. appeared in it from 
choice, but^necessity ; and yet it was an all serious trial, brought 
befbre the highest jurisdiction in the United States. 

The next thing they came to was the question of district. 

Mr, Hay certairijy deserved the credit of discovery, he said^ 
to find out that there was such a thing as a judicial district 
in the Mississippi territory. It wis necessary, he contended, 
when gentlemen were talking about a district, that they should 
examine what the ^ legislature meant by the word. When th6 
congress was speaking of a juridic^ial district, that and no other 
was meant ; that would be seen in the second section; but what ju- 
ridical district was there in Mississippi terrjitory? Collecting 
districts there are. Wheh the word district is used, it is in- 
variably applied to states; but this is not a case with a terri- 
tory. 

But this casus pmissus is a serious thing. It certainly is so for 
them i because it inevitably disables you^ if you wore so dispos- 
ed, from sending CoL Burr to a second trial for the same crime : 
and particularly when it is proposed to send him to the same spot 
he was sent from. And if there be a construction to be put upon 
the statute. Sir, you are to construe it with the gre^tes^ liberality 
in a penal case. Mr. Butts trusted the Chief Justice would not 
permit his mind to be searching out for meaning of laws to draw 
Col. Burr it\to eternal prosecutions. 

But the judgment of the Supreme Court had been employed to 
prohiote the removal. To this he answered in a few words ; but 
be said it was clear that this argument was used for the purpose 
<9f conviction ; because the application wus to the Chief Justice 
himsolfj who had delivered that opmioa. He referred to some 
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parts of ih in reference to the opinion of Judges Chase and Irer 
del. (See the apt)endix.) He also'went over the, old ground of er- 
ror into nrhich the prosecutors had fallen figam a misunderstand* 
in^. He coi|feissed that they knew the gentlemen must pom^it 
errors: and he would yield so &r to them as to say, that if the 
intentions of the Supreme Court were what the attorney »&c. 
had supposed^ be must confess himjself to be perfectly blind, and 
not know A from B, and force from no force. 

Mr. Botts then referred to the additional support, which be- 
sides the Supreme court, they had the cprrpboratipn to their opi* 
nionsof a most enlightened Grand Jury. He did not know how 
it got into that body, nor how far they had been n^isled ; but if 
they ihad been misled, it might have occurred from the public ar- 
^ment which occurred previoua to their bringing in th<;ir bill. 
The prosecutors then must have led them into error, if they 
were m an error, as to ihe opinion of the Supreipe Court, 

Again. The 6th section or the act establishing the Mississippi 
territory, declared that that territory should be entitled tQ the 
benefits of the territory in |7§7 ; ftnd it was attempted to be 
proved by lejjal reasoning, that under the operation of the extern 
siori of that right, a man might to be taken up, tried there, an^ ex- 
ecuted. Mr. Botts said he never before knew that it was a bene*: 
fit to a man to be taken up and executed. This could only be im-r 
plied. He took the real meaning of it to be,. that if there ^ere 
any benefits to be derived to iht people from the territorial ordi- 
nance of O^io, they might enjoy them, but if there were any 
whose operation would injure them, they might refuse tti^m. 

To evade the continuity of this action, there was another 
Jdca presented by J^ir. fjayj which he conceived to be?^ri as much 
perplexity on its face. Any immunities of taking a^Yay soman's 
life, those immunities wpre soueht to be applieq to Col. Burr. 
Thi^ indeed, would be a benefit lor which he ought to be thj|.nk- 
fi^l. How he intends it, Mr. Botts said he did nd^ know ; but he 
did seem to Wonder how Col. Burr coiild sp suddenly havp 
disappeared in Pennsylvania, and appeared in the Mississippi 
territory. That he should have sunk on Blannerhasset's islaiid, 
aiid rose twelve hundred mfles off with such facility^ and if that 
could be the case^ then there would the connection of the 
whole appear evident. Whether it wasppssible tp make this an 
immunity for takinc; ^w^y life by pjroof belonging to himself^ re- 
mained to be unfolded- If there should be such ^ case, the genr 
tleman might argue it* ths^t :Aarpn Burr becamp a mole, and com- 
mitted war under ground ; ^n4 afterwards landed safe and victo- 
rious, tp recommence afresh. There would be really as much 
justice and propriety in such, ^nd war in such an apt, if war 
muit be performed I as there has been in any war that can bp 
proved to exist betwepn those two wl^pn Col, Burr was abov^ 
ground. 

Mr, durr. It was hoped that this argument would have been 
concluded before now : but the question is an important Pne, Sir ; 
very important indeed. This is the sixth trial which I have ha4 
io encoirater ; and it seems really desirous that 1 should know 
how many trials a n^ an may undergo for the same thing. The 
gentlemen hare been invited to shew whether there is cause, but 
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they hare not produced it. Wc wish them to produce evidence^ 
precedent, or authority. They notwithstanding call onjou to give 
your weight and sanction to their wishes. I trust that if any other 

fentleman should be desirous of speaking, he will be indulged, 
ut it is now too late for this day. 

Chief JusHce, There is One fact necessiary to be examined, and 
that is, whether by the act under the former government, th^re 
was really a Court created in the territory north .west of the 
Ohio. The ordinance was passed under the government of the 
former congress : I do not recollect whether that provision was 
made or not. 

Mr. Martin, There is one fact ;' that at the period when iha 
judiciary law passed, much of what is now the Kf ississippi terri- \ 
tory was claimed by, and actually wks in possession of the Span* 1 
ish government. , j 

Mr, Burr hoped the gentleman would go more into it to-n^or* *' 
row. . 

Mr. jffay said that he liad not heard of any trial in that terri- ^ 
tory. There was one examination in 'Kentucky, and another - 
here. ' . . 

IVIr. Randolph observed, that to-morrow he should endeavor to " 
take up the subject, though he was fearful thi^t he could not con- / 
vince the gentleman. 

Mr. Randolph had hoped, that with the second verdrctof acr 
quittal there would have been an end to every attempt at our li- 
berties, but it seeihed that the gentlemen w^re notr satisfied with- « 
out a double defeat. But I am mortified, that, on my part, I shaH 
have to confront the invasion of the rights of our citizens, and 
the violation of the spirit of our constitution, for both these things 
are involved. 

To transport a taian from Virginia to the Mississippi territory, 
does at the nrst mention of it, ifound harsh in an American ear -» 
When I look back; Sir, to the magna charta, I find that an oppo- 
sition to this very measure of transportation, was purchased with 
the sword. When I advert to the numerous instances which call- " 
ed for American vengeance against British tyranny, I find one of 
its prominent incitives to be, in the transportation of persons to 
another country. 

Mr. R. then adverted to the law of 178^, but this ought to bo 
construed strictly^ hecause strictness of construction was neces- 
sary in a penal code, in order to prevent it foecomine the engine 
of oppression. And evil precedents once established, woold 
cause a thousand more. He would not call this a casus omissus, 
though even that would be a sufficient reason why a Court should 
not act. But the constitution was pnough : that instrument speaks 
of '' States** and ** territories ,-'\and in distinction, the one froA the 
other. It speaks of thirteen States \ and^pon them all that great 
act of legislation seems to have been intended to operate, as well 
as such as might be thereafter made States. With relation to the 
territories of the U. S. they were to be provided with all needful 
Tegulations by Congress. Here the regulations are distinct. States 
existing; States which might thereafter exist ; and territories 
dilFereat from States, and which maybe denominated a kind of 
e<!)lonieB. 



W|xy then if the wor^ States ^comprehended every ihinj^ whiel 
beloci^d to our citizeas^ was this power specifically provided for 
that Congress sfa6uld make all needful regu4atioo relativ^e to ter 
ritaries of the United States ? The nkme " State*' cannot com 
jnrefe«Qd a territory in any respect, otherwise why was this pow 
«r particitlafly given ? 

Hctre , Mr. Randolph adverted to the arguments and feelings ex 
tm^hi&ed on the extension of powers^ and the fear of ereatiag trea 
sons^ Sec. in the convention of Virginia oni the formation of tfa< 
constitution of the United States. 

On the first session, immediately after the formation ef the 
Coogress met, wjieti each member might be s^ppo^ed to have 
tHTought with him ail the feelings of his constituents, after theii 
reee-nt debates ^d jealousies of their privileges in their sevc' 
rai con-venttons. Immediately a law passed on the subject ol 
the judiciary, and there is not in that law, in spite of ihe ingenui- 
ty or gentlemen, who have endeavored to discover one, a single 
word th«t applies to a territory as to their prosecution of criiiiec 
against thCr United States. (He read the law in part^ and the mar- 
ginat heads, p. 45 to 75. lawsU. S. vol. 1. eh. 16,) He demanded 
of gentlemen to point to the place, 

A '^- district^' it was cbntendedmuj^t apply to this particulaf 
ease, because this territory was a district. A district; it wm 
Grged hiid various senses, oiieonly was mei^tioned, and that wa€ 
a revenue district^ but there were two others: A -district for thf 
temporary purposes of government, (siieh as collections, and « 
judicial district.) Now the word temporary is used at the same 
time the word territory is spoken of, and the term district thon 
canm>t comprehend the judiciail district : it means for the tempo- 
rary purp03es df government ; and at the time the law divided 
that territory into two districts, (Ohio and Indiana) it meant twQ 
governments, and not judicial districts. Laws U. S. May, 1800. 
Mr. Randolph next went into a review of the private incbnve- 
nienee and, public expence attending binding one hundred and 
twenty or more witnesses at this plaee, to attend at such a dist- 
ance ; and provision would undoubtedly have been made to avoi J 
this grievance, if Congress had thought it possible, that a man 
coulX thus be transported to a territory. But this was contended 
for, beeause that territory was once a part of Georgia ! If it was 
once so, it has since been severed into a territory. Again. Ifkixy 
power is to be claimed on this score,''it ought to be in the name oi 
the" State' of Georgia, because it was a part of itself, once. Bui 
this cannot be, more than those parts of other territories could by 
the States to which they may have once belonged. At the time oi 
the formation of the Ohio territory in 1787, the judieiarjr act wa« 
not ft^med nor thought of. Subsequent laws ha^e since to be 
crure been formed /in wihieh it has been declared, that the Superior 
Coart of Ohio, shall take upon themselves certain powers, under 
the laws of Congress, but these relate not to the cognizance oi 
ei^es, such as relate to the present case ; as thatof removal for 
trial. . ^ * ^ 

Biit what a serious and lamentable thing it would be if thi€ 
was a easu9 omissus, and there was riof)ower to transmit. Rea- 
son, justice, aijd Humanity would be infringed upon. Yes, theji 



w6uld« bacaugc no man would he beyond punishment I JLtery msm 
would be foi'evcr open to persecution, by the presentments of dif^ 
ferent States^ unless be should shew the record of bis acquittal, 
wbich' we contend closes the whole business. Cong;ress nerer in^ 
tended to surrend^ this ri^ht by their provision of any jurisdictioxiL 
by dny homogeneous law. They meant to be uniform in their code, , 

Humanity. In criminal cases it means oppresndnsn^dpowe?'* ■ 
What is oppressiFe, if forcing a man to go twelve bundled miles 
for trial alter he has been acquitted here, is not ? 

But what if there be no such power/it was a^^Ved, would this 
Court exclude t^stimdny to be heard, whilst sitting as a commit- 
ting magistrate? Yes ; Mr. Randolph said, the Court had more 
than once declared he would excliiae irrelevant teistimony, and 
cbnge(j[uently if there Existed np power to order to ^ territory 
for trial, every thing must be irrelevant^ and the Court had no 
right to receive such testimony. 

If there was danger, that suitable notification would noifbe . 
made on thi^ transaction, he would observe, that it would not be 
from the want of industry, power, money, 6r disposition to co^ 
lect and transmit testimony from one end of the United States to 
the other. How many depositions are in the port folio of the at- 
torney for the United States? How much testimony can their a- 
J'cnts j^roduce > What part pf 4-inerica had not been ransacked 
or information ? Even the contents of the executive bureau 
has been transmitted. Do not then spend your time. Sir, of which 
too much has already been i^pent, merely to be informed of what 
has been done in the Mississippi territ^ryj^ respecting which yo\^ 
have no cognizance. 

^ut there is no danger of oppression to an individu^jil, by any 
^eoinposition between the government and an attorney. Grand Ju- 
ry, &c. our government is too pure. Sir, we have not lived so 
lon^ in the world as not to know that political purity will not re- 
main forever. Although I am confident pf the greatness ^id pu- 
rity of the man who is now at the helm of our public affairs, I maj^ 
have reason to change, with respect to others who may npt have 
been tried. I will never be an engine to save from acts of oppres- 
sion, while it is put in the power of government,^ as a great mam- . 
moth, to create devastation : unless it is watched carefully by the 
people, least it should rise too gigantic to be coped with. 
' 1 will not trust the president with power, nor any i^an,who is 
capable of becoming corrupt, and that €t7er^ man is. \ 

Next. Such power was not supposed to belong to Coneress ac* 
cording to the constitution when this law was passed. The strict 
letter of that instrument, and the imniinent danger that accom* 
pa:ied a deviation from it ii^ this respect, opened to their view. 
This however Mr. R. would leave to the discretion of the Chief 
Justice. 

The next, and most important point which affected this case isi 
that of dutcrfoits acquit. 

Aformer acquittal, he said, was a principleat common law, and 
incorporated ihto our constitution : in both, this splintering of of- 
fenifes intp various acts was strictly prohibited. It was like 
the radii belonging to the same circle : all arising from the same 
identical centra, and belbnging to the same figure. It Was like ihp 
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Ohio in \H full coniinued course^ ^i^isable^ pc^rbaps^ by little 
I kad marks*, but stilf tbe water^below and the water above^ only 
I coastitute the Ohio, He knew of lio attorney that could create 
11 omnipreSteLicc of actioa in one man. It would seena theu, that 
rhen n9.tural justice wasito be applied io^ public vengeance is to 
aftec t every part of the aaministration of it, if the^j)rosecutor was 
riglit. 

Here Mr. R. asked for precedents— -whether ever reiterated 
attenipts had been made to promote the convictionof a man acquit- 
ted before for the same crime ? History gave no intelligence oh 
tibe subject. 

There M^asan observation of Mr. Hay, which Mr, B. would take 
Bome notice of— it was, that there was a difference between the 
situation of England, and this country, inasmuch aB that England 
covered but a sm^llspot of ground, and there the prosecutor might 
see Hke whole spot and extend with accuracy. He believed there 
were ^ many hiding places and refuges inEngland as there were 
in Virginia, if the comparison was made. Butin neither had there 
ever been exhibited a scene of second prosecution. 

By resorting to the common law> he found that the first n^o^ 
tivc was, ** let there be an end to the dispute at some time or 
other. '^ And how strong must.this maxim appear when the life (^ 
a man is at stake I He would not admit that any English cases 
could counteract the doctrine for which they contended, but on 
the contrary in affirmance of it. A man may be indicted fOr bur- 
glary in stealing the goods of A, and acquitted, and afterwards 
he may be indicted for larceny in stealing the goods of B j but he 
could not have been twice indicted for the same burglary. And 
why ? Because the great ^enerical crime has already received a 
verdict of acquittal. This Mr. R. compared to the case of trear 
son. The very authorities which were read by Mr. Wirt, hecon- 
tendedj were against himself, (Hawkins) because here there was 
no veiled misapprehensionormistake could be pleaded-— the ques* 
tion then must be, whether the substance of the offence was not 
really the same as before tried .> 

Mr. Randolph observed that Mr. Wickham's argument was 
construed to be founded upon a very wrong basis, because he had 
said that no man was to be brought in jeopardy twice for the 
same offence. Here Mr, Randolfm went into an enquiry of $rhat 
Iras the " fame ofl^nce.^' The definition must rest on the wordf^zme. 
An offence created by the siamd words of the same law ; inte- 
grality as to authorities to support its character to the same, the 
same facts ; the same parties *, supported by the same integral 
charge. This he elucidated by some supposed cases. He would 
ask whether ^n instance occurred where evidence was divided 
^nd subdivided into different oflences, when there was but one 
charge I He had examined every civil, criminid and penal case^ 
but could not find ;the principle afiirihed any where in any de- 
gree. If a mian exhibits an account against another, and he 
oniitsan article of lOOL which constitutes a part of the account, 
a verdict shuts him out forever, and no apology for his beine 
misled, that his clerk deceived him, would operate, because the 
verdict is conclusive. Again : How many men have been ac- 
quitted, "whom most nicn believed to beguilty ; and yety^ shortly 
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aftci*, tcstiraooy has come forward thai woi^ld shew their gaili 5 
but na attorney would be permitted, after the verdict, to renews 
ihe trial ; because no co-existent facts can afterwards be intro- 
duced, that could have been given before. 

Here came in the argument so often wrung in their ears, Mr. 
Randolph «aid, of the insipiency and embryo of the transactinii 
at Beaver, which progressed until they arrived at the mouth of 
Cumberland. BlannerhiasiStet^s island was before supposed to ex- 
hibit the centre and scene of the same scheme ; but that failing, 
this re^urcc.was hit upon. Now, he asked whether this couid 
be the same offence ? He would appeal ^o the world to knovir 
whether that which was in complete subordination to it, can be 
itself? It .would be an useless multiplication of words to sajr 
. more on the subject. Here Mr. Randolph went into a metaphy- 
sical view of identity as te person, whiph he compared to acts, 
and made some inferences applicable to his argument. 

But there was no jurisdiction in this Court as to acts done 
in Mississippi territory. And what then ? The verdict says, 
that he is to be acquitted of treason against the United^ States,. 
To be sure it locates itself at Blannerhasset^s island, but that 
does not alter the acquittal for the erime against the United 
States. 

Reference was made to the opinion of the Court, but he wa^. 
not certain whether the Court meant what the gentleman attribu* 
ted to it. It did not touch much at large on it, and indeed there 
was but little diseusaion on it. But it was asked whether it did 
not appear ifk Deapon's case, recited in Foster, that there were ^ 
many actis done out of the county which might be brought in, to 
explain an act done in the county. You ypurself. Sir, havesaid^ 
that where thi4$ main act shall be proved, auxiliary acts might be 
brought in. I do not pretend to view the extent of this doctriae 
at this mofRent : there are cases' in which testimony of this sort 
Would be admissible ; but can it be produced in a case where he 
was aejqnitted of an dFenee with which he was charged^ for want 
of some other testimony which might have been exhibited. 

Butit was aai^ed whether the holding a castle in Virginia was 
th^ flame offence as^ the %ting a battle in Kentucky ? Are they 
parts of the same scheme, or are they distinct treasons > Deter- 
mine me an answer to this qhestioii, and then my answer is rea- 
dy. If they are distinct treasons, carried on by different leaders, 
with difllerent means^ ^adto complete diflerent objects in view_, 
then I should not consider them as inclusive under one indict- 
ment, of any sort : but^ if they are part of the same scheme, un- 
der the same leaders, and with the same system of conduct, then 
I contend it matters not how wide spread they are from eacit 
other, provided their acts are all subservient to the same object. 

Sii|)pose that all the overt acts laid relative to the treason ex- 
isted in the same district, and one only was charged, would the 
peraen after acquittal for that one, meet twenty more ?^ every 
man must acknowledge that this could not be the case." And 
what would be the wiason } Plainly this— That the attorney had 
it in his power to introduce his other acts, in some form or other ; 
if not as a substantive charge in tlie indictments at least as aa 
jau;i(itiary. 
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Here Mr. Randobh observed^ that on the doctrine of treason^ 
oar constitufcion aha the common law were synonimous. Mr. 
Wirt had quoted Hawkins, who said that if^a case was well com- 
menced, provision was made by common law for the future pro- 
oecilings^ such as a power to give in evidence, &c. But if there 
be no power to commence a trial in a different county^ which 
Hawkins' will show it is not law to do^ then how can it be *' well 
commenced ?'* ^ There may be marginal notes frotn other autho- 
rities, but* place it on the ground of acquittal. Sir, and take a 
view of penal jurisdiction agreeable to his ideas, you must al- 
ways say/' ucqfuit/' and if you have a doubt upon the subject, 
you will say so. I would rather say, in fact, as Mr. Hay says; 
that the line has not yet been drawn ; and that it is an original 
ease in this country; a ad therefore I Would wish to have our 
own construction^ and view the consequences of the dilTerent po- 
sitions, according to the understandings of the plain people of 
this country, without regard to the refinements of English con- 
structions, though I say they are in my favor. 

As to the constructions of the people in America, I will view 
the consequences on each side. Suppose an acquittal be admit- 
ted, or the former verdict be supported, what harm is done to 
the public? It only requires that in future, the examination 
should be more precise, and the tribunal to be more fitiiy chosen. 
Is it proper that we should undergo this immense hardship mere- 
ly to save trouble and care to those who conduct pnblie prosecu: 
tiona } If there be twenty parties to the same war,. Jook: well to 
where the most pointed testimony is^ choose that, and stick to it. 
But do you exclude, then, all the other parts? No, Sir. If one 
oirert act will gi directly to prove another overt act that is laid, 
it is possible that you may do so: there is no harm done to the 
public. It only requires a little more attention, and the United 
States is secure. 

Mr. Randolph here reiterated his remarks of the industry^ used 
by the government to obtain evidence. He supposed the whole 
chart had beon exposed, and that there w^s not a town nor hovel 
between New-Hampshire and Orleans but had been tried to ob^ 
tain testimony, in any way, or of any aort f 

Gentlemen speak of consequences if it should escape punish* 
ment, as if an overt act was to be treated as a branch of reve- 
nue ! Must ail thisparsimony of the govcrntnent be used in order 
to find food for all these worms on human life ? 

He then desQanted onihe kiln driedmj.lt, pbrk, &c. that had 
been prepared, and the expences which must attend the accused, 
net merely in tiie .circumstances on the Muskingum, but what 
had occurred otherwise by witnesses and yet must, besides the 
immense danger for. want of keeping anc^. sending them from 

place to place. If this was suffered, he should nabt wonder if, at 
afuture day, even a Raleigh might have his trial i)ostponed un^ 
til all his witneases had perished, and he fall a sacri^Ce. 
He also spoke of article 8, amendment constitution, requiring a 

speedy trials and of what policy a government would exhibit, 

was it not for that valuable point, and recapitulated some of his 

former arguments about a person^s being dragged from place to 

place. 

Vol.? T 
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He anaw^red to Lo^ood's case, where six indietmciits-were 
proved. Was iiot every emission of aforged bill a separate 4elony, 
andever^rsettingof a typeaseparate felony ? Every strokeof amaix 
who maira^ed the printing press was a separate felony, and not 
at all in subservience to the one great scheme. £ach act was sub- 
servient to the amount of the several bill^. But was this the case 
in treason, where meal, por)t, boats, &c. were brought to proirfif 
the one general scheme ? ^ ^ 

Mr. K^dolph then referred to the opinion of the Supreme 
Court.- It was his duty as counsel to select every argument, al- 
though it might appear to clash with so high an authority, aiuf 
therefore had it upon the grounds, first, that the opiuion was ex- 
tra judicial: Secondly, upon a more solid ground, that the con- 
struction was different from the opinion itself. But, what was' 
ihis subterfuge ? Was it not to lead the counsel on the other side 
Into a second prosecution ? 

A mistake / A mistake in counsel to produce a rotation of in- 
dictments ! How often has it happened that an attorney general 
has bccji mistaken in his indictment, but when did we ever before 
this, hear of a mistake in the prosecution producing cause for 9 
new trial ? But if ever it was necessary, it is not m this case, 
fiow fonghavewe been engaged in this prosecution? The first that 
we found of it was, the attorney genpral of theU. S. acting as a 
general and mdcing out the camp. Some other general after that^ 
we found coriimanding the line of march. They marched forward 
from stage to 'stage, and at last we hear them cry out '* a mis- 
iakc/' If there be a mistake it is no cause with you to comipise- 
rate it^ by ordering a new trial any where else. 

But the m6st8ubtlex)f the arguments used, Mr. R. said, was that 
case of mui^der, where it was said, that if a man had been indicted 
and acquitted in the wrong eounty, he could be tried again in 
the proper county. It was remarkable though, that none of tl^e 
gentlemen produced a case of treason. Indeed none of the books 
did m^ke mention of one, and the reason might be, that many 
overt acts in difierent places might be introduced into the indict^ 
ment. The case of murder had no analog. There may be dis- 
tinct murders committed, foi^ which a man is answerable distinct- 
ly. An averment would make them appeal to be distinct acts, 
althoiigh the words, except as to place and name were the same. 

Mr JR. drew towards a conclusion with some keen remarks 

/• on the prosecution : they were not supported he said, by English 

law, nor precedent ; nor by the constitution or laws of this coun- 

Before he aoneluded, he would observe, that i* was said, that 
neither the guilt nor innocence of the person accused had been 
justified. What coiild be the meaning of that7 Hehas been ac- 
qui,tted byjaw. They have not yielJefto us^one iota of law prin- 
ciples; they have pushed us to all the eiftr^ity the law would 
admit of. And are we to perform the part of a knight errant, 
and surrender all the principles of law in order to gratify the 
world ! 1 take it for granted that there is nothing better for so- 
ciety than this— sect the law and no more ; and he is a good 
citizeii that seeks the law and no more. Sir, the result of 
' all this consideration, that the present attempt to prosecute Col. 



Burir mtxBtlae ended in the opinion of the Court. He has been ac* 
quitted of the facts charged^ and it is the same case: whatever 
they have attempted to shew> yet in all, they hare but proved it 
to be the same case. 

Then, may it please your honor, when we look to the gentle- 
mend's arguments, we must and vi>u must conclude that the Mis- 
Bissippl i« shut against them,. Xhold it to be one of those extra- 
ordinary energies that a Court may exercise to declare with di- 
vided language upon such ah important point of law. What, Sir, 
gays Justice Hale ? " If I am called upon to exercise a power up- 
<oa which I doubt, I never will act/* Leave us therefore were we 
are. If there be a proseeution that any other tribunal think: 
proper to institute, we shall always be within the United States, 
to answer it. After his acquittal this Court has no right to con- 
sider Col. Burr in any other light than any other individual. 
TJbe Chief Justice immediately gave the following opinion: 
Two questions arise from the present motion : 
1st. Is the Judge who composes this CouW, either as a Court, 
or as a magistrate authorized to commit any person for trial in 
the Mississippi territory. ' 

^dly. Is the verdict which has been rendered in this Court 4 
bar to a prosecution either in the same or adiiferent state^for 
different overt acts of the same treason ? 

Oa the fii:st point I will observe as preliminary to aconsidera- 
tion of the act of Congress, which is supposed to give the power 
coatended fdr^ that I have been inclined to think, the territo- 
rial Courts wei'e erected, not under the third article of the con- 
stitution, which defines, the judioial power of the United States, 
but under the fourth article, which enables Congress to make all 
nee^ul rules and regulations for the government of their territo- 
ries. One reason for this- opinion is, that the territorialCourta 
haveeognizancc of casea over which Congress, under the third 
article are incapable of giving jurisdiction to the circuit Cpufts 
of the United States. 1 do not mean to say, that the circuit 
system may not be extended to the territories. I only mean to say, 
that the existing territorial Courts are not created in virtue of 
that artiele, which crei^tes ^nd defines the judicial powers of 
the United States, 

The act which is denominated the judicial act, passed imme- 
diately iafter the formation of the constitution, ^h^ appears to 
have had exclusively for its object the or^2^ni?4tion of a system 
under the third article of that instrument. 

Its title is "An apt to establish the jiidieial Courts of the United 
States j'^ arid it contains no reference tp a territoial*Court. 

The second section divides the IJriited States into districts, no 
one of which includes a^y 'portion of territory not then included 
in some State. In this section then the term ^' United States** de- 
sigaatesthe States composing the union in exclusion of that ter-r 
ritory which was governed by the UnitedStates^ The word 
*' district*' in the same section obviously means a judicial district 
created by the act. The term ip plainly used in the same sense 
in tbe third section, and ih every other part of the act where it 
is employf?d, so the term '* circuit Court" is never employed but^ 
with a plain referej^ce to ih^ Courts created hj ih^ act-, anduur 
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der this construction tfie Supreme Court has refused to take eog- 
llbance of an appeal from a territorial Court. ''^ 

The 35d section auihorisses any justice or Judge of the United 
States^ to arrest and commit for any oftence against the United 
States; aad because anolfence against the United States may un- 
questionably be committed in a territory^ it is argued that these 
words authorize a Judge here to arrest^ and commit for trial 
there. 

If thei^e words stood unconnected and uncontrolled by others, 
I should not consider the sentence as absolutely free from doubt. 
Although perhaps 1 niight give it the construction required 
by the counsel for the United States. Some doubt would be in- 
duced by the subject matter on which the words are employed, 
A 1 arrcist and commitment of an offender is necessary for the pur- 
pose oi* bringing him to trial and ^n actcreating particular Courts 
of criminal jurisdiction in order to give effect to an important 
article of the constitution, and authorizing the Judges of those 
Courts to arrest a{»i commit offenders fortrial generally, might 
be construed, without departing far from acknowledged rules, to 
authorize a commitment for trial in those Courts only, to whick 
the eonstitutidn and the law related. 

But all doujbt upon this subject is removed by the particular ' 
w rds of the act. 

Every person admits that a legislative act like anv other in- 
strument, is to be taken altogether, and that general phrases may 
be explained, ^nd , restrained or enlarged by other words whicii 
demonstrate the sense in which those general phrases w'Cre used. 
Now the sentence authorizing an arrest and commitment for tri- 
al proceeds to say before what Court such trial must be had It 
mustj)e before the Court, which by that act has cognizance of the 
offence. How then can the authority extend to a commitment for 
trial before a Court, which by that act has no coffnizance of the 
offence ? which derives its jurisdiction from a different act, and , 
Is distinct in its character and in its powers. The words *• such 
Courts of the.United States as by this act have cognizance of ih^ 
offence," are not senseless. There are operative words which 
form an important part of the description of the power given. 
How then can they be rejected } The words which authorize the 
district Judge to remove the person committed into that district 
in which he is to be tried, must obviously mean that judicial dis- 
trict, and refer as plainly as a reference can be made to that dis- 
trict ill which the commitment expresses that the offender is to be 
tried. On this the committing Judge decides. 

It has been contended, that because the Court for the Missis- 
sippi Territory has, by a subsequent act of Congress jurisdiction 
over all offences committed within the territory, that the grant 
of JLv jjdiction to thatCourt enlarges the power of the committing 
mag., rates of other oourts. ' 

T., correctness of^this deduction cahnot be admitted. I can- 
no^ c? -prehend tha^ rain of reasoning by which the grant of 
powei Xq one C/Ourtj^Ci^n be considered as enlarging the powers 
of magistrates belonging to another Court, having no relation to 
tl|e newly created Court, and who are not in any manner con- 
templated by the act creating that new Court. 
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But if this point could bave been involrecl m donbt^ that doubt 
19, I thinks removed bj^ the circumstaaces existing at the pass^e 
of the judicial act. A territorial Court wsl& then in being, ex- 
ercising its jurisdiction over offences which were committed 
within the territory. The Court for the western country, as i 
perceive, from the journals of the old Congress, was formed soon 
after the passage for the ordinance for its government. If immedi- 
ately after the passage of the judicial act, a Judge had been re- 
quired to commit an offender for trial before that territorial 
Coixri; what must have been his answer ? He must hav^ eaid^ 
Congress has empowered me to commit for trial, only before a 
Court created by the judicial act. On the policy of their motives 
for this restriction, I am not to decide : such is their will and I 
am bound to obey it. 

Jf such must have been the construction of the law, with re- 
spect to the territorial Court, existing at the time, such must be 
its construction with respect to other territorial Courts created 
6ince> on the same model. ' 

I am on these reasons perfectly clear, that I hare no power to 
commit for trial in the Court for the Mississippi territory, and 
of consequence it would be altogether improper in me to go into 
an enquiry on a subject on which I cannot act. 

The second question is much more doubtful. It is a constitu* 
tional question of great importance, and onp which I ought not 
to decide, unless it becomes absolutely necessar v, while a single 
doubt respecting it exists on my mind* I have attended to the ar- 
guments which have been urged on both sides, and dotibts upon it 
do yet exi^t. 

1 acknowledge the force of the argument so repeatedly urged, 
that levying war is one continued crime ; and the diiierent overt 
acts of the same war, afe as much parts of the same treason, as 
diflerent stabs or diHerent doses of poison eiven to the same indi* 
vidual are parts of the same murder. The difierence betwecA 
levying war and a felony may be in some measure this. If for 
felony, as robbery or burglary, a man be indicted in the wrong 
county, he is charged in a jurisdiction in which no part of the 
offence has been committed -, but if he be indicted for levying war 
within a district through which the force has passed, he is in- 
4icted within a district in which a part of the offence has been 
committed. The arguments at bar lorraed upon this distinction 
have great weight with me.. They deserve to be more maturely 
considered. So far as respects overt acts within the same juris- 
diction they are perhaps conclusive. 

My doubt consists in this. The overt act now charged, could 
»ot have been laid in the indictment on which Col. Burr has 
been tried. There is, therefore, considerable force in the argu- 
ment that his acquittal does not prevent a distinct indictment for 
the war in Kentucky. My judgment is not decidedly form up- 
on this point. 1 shall therefore near the testimony relative the 
conduct of the accused within the United Stjites, and sha) * the 
mean time, reflect further on this subjecl'*" ^ii the course * this 
reflection it is impossibje not to allow miith weight to the argu- 
ments delivered to-day, especially to that which shows the dif 
ference between murder and treason in this, that proving a mur- 
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der to be committed in another county does absolutely disprovie 
the indictmejit. \ 

In the course of thi» argument an incidontal altercation at the 
bar has produced some commentaries on the construction give 1:1 
by this Court to the opinion of the Supreme Court, in the cas^ 
of Boll man andSw^artwoUt. which I do not think myself at hber- 
ty to pa^s over altogether without notice. 

Beports may very possibly be in circulation that" this Court, 
instead of obeying, has. afosoltitely reversed a decj[sion of the Su- 
preme Court. While such reports would be entirely incorrect in 
point of f;^t^ they Would cast an Imputation on this Cburt, 
which, I flatter myself, will never be merited . But such reports 
may circulate with great facility, and the labor' of reading the 
opinion to which they refer, aj^d which would certainly reftite 
thvm, will be taken Only by a ftw. If then a declkration made 
from the bar to myself, evidently purporting that my opinion^' 
instead of construing, reverses that of the Supreme Court, should 
be heard unnoticed, 1 certainly might be understood'to acquiesce 
in the remark, and to countenance any reports which might be 
icirculated to the same effect. I therefore feel myself bound to. 
declare,, that I have given what I believe to be sound and true 
legal construction of the opinion of the Supreme Court; andt 
feel myself further bound, to state to gentlemen the particular 
parts of that opinioi^ on which there nas been a diiterence be^ 
tween the construction made by the Court, and that made by: the 
counsel for the prosecution: 

The points inferred from that opinion by the counsel for .the 
United States, were, ^ 

1st. That war might be levied without the application of ac- 
tual violence to the objects to which it was intended to be ap<s 
plied. ' 

gndly. That a man might be^indicted as being present, on ai% 
overt act committed by others m his absence. 

On the first point, as must be recollected, this Court concurred 
with the counsel for the prosecution. TJieir construction was 
declared to be correct. But because war mi^ht be levied with- 
out the application of force, they bad concluded that war might 
be levied without the existence of force, and therefore that war 
was levied on Blannerhasset^s island. - 

i attended to the arguments of gentlemen with all the powers 
I possess. It requires ne effort to do this, for their arguments 
commanded attention 5. but I do not recollect one sentence from 
either of them, indicating the idea that the opinion of the Sui. 
preme Court dispensed with potehtial ibrce, with the posture of 
war ; or that they had reflected seriously on this question. Thu 
court made certainly a very elaborate investigation of this point, 
but it was produced not by any misconception of it stated at ihfi 
bar, but in consequence of misconceptions understood to have 
been formed elsewhere, and because it constituted an important 
question in the case then on tri^l. 

The second point, was one^on which there was clearly an oppo.- 
sition between iht construction of the law made by vthe courieei 
for the prosecution, and that of the Court. On the part of the 
prosecution it was clearly understood that an absent man might 






be indicted for an orert act committed hy another. I am per^ "^ 
guaded thai gent tern efi> if they will examine the train of reason- 
; iog by w^ich their minds were cojpducted to this conclusion^ 
will satisfy themselves that they have been misled J)y ideasdrawn 
kom other sources than the opinion to which this error has been 
m>i>uted. 

By the common la w^ accessories in treason are principals^ and 
they have understood a liieclaration that a man leagued in a con- 
spiracy may become a traitor by performing a part distinct from 
that of appearing in arms as an adoptiop of this common law^ 
' principle. F am persuaded that when the feelings created by 
warm contestation jshall subside^ gentlemen will tnemselves sus- 
pect that this conclusion has been precipitately drawn. 

No. sensation whatever has been excited by the remarks which 
have occasioned these observations^ other^ than the opinion that 
this explanation has been rendered necessary by them.^ 

Gentlemen will; if they please, proceed with their testimonj" 
relative to the conduct pf tne accused in the United States. 

James McDowell, 

Mr. Hat/. Did yougo as low as the Chickasaw Blufl^?^. I 
^d. Q, What number of men were assembled at the mouth of 
Cumberland river ? A, About one hundred . Q. How many ad- 
ditional men joined them there ? A. I do not recollect. Q. Did 
you see any boxes of arms? A. No. Q. Did you see any guna 
with bayonets } A. \ saw a few. Q. Any pistols ? A. Six or 
eight pair ; and some rifles. Q. Do you know of any men who 
joined them at Fort Massac ? 

Mr. Burr objected to this question. Fort Massac was in the 
Indiana Territory. ' 

Mr. Hay, Did you see any powder .> A. Yes. Q What quan- 
fity f A, A couple of small casks. Q. Did you see any bullets j 
and what quantity T A. I helped to run some myself, and I saw 
one barrel about two thirds full. I saw those bullets below Bayou 
Pierre; Q. Did you see Blannerhasset and Smith? A. yes. 
Q Did this pArty seem to be under Burr's command ? A, They 
said^ it was Col. Burr's boats and party. Tliey regarded them- 
selves as under his direction. Q. Were there any other officers 
apparently under Burr's command ? A. Yes. Colonel Tyler was 
an officer and Mr "Blannerhasset seemed to be one ; but not to 
have BO much command as colonel Tyler. 

' Mr. Wirt. Did you see any agrieultural tools such as ploughs 
and hoes, adapted to the settlement of lands ? A, Not any. Q, 
Were there any families ; that is, any n>en with their wives ? A. 
There were two families. ^. Of what description of character 
was this.part composed ? A, Principally of young men. Q. Did 
they appear to be men, accustomed to plantation labor ? A. Some 
of them appeared lit ; but most of them seemed like gentlemen. 

Mr, Hay presume^d that it would not be departing from the o- 
pinion of the Court, if he asked a question concerning some 
transaction out of the United States which might serve to eluoi- 
di^e the state of the party at the moiith of Cumberland. Might 
he not, for instance, enquire whether the witness ha^ seen any 
boxes of arms at Bayou Pierre ; Irecause it was pf rfecfly fair to^ 
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infer» tiuii if 4k«7 had not been subsequently receir/sd, thej maat 
have been with the party at the mouth of Cumberland river. 

Mr. Burt, No preei«e inference can be drawn from that cir- f 
cumstance : because these arms mi^ht have bee^ received into 
the boats below the line oi Tennessee. 

The Chief Justice thought it a proper question : if the acts at- 
tempted to he proved were done in, the United States, evidence 
might be drawn from iany place to ppovethem. But no evidence 
could be produced to prove an act, that was done in the United 
States. 

Mr. Baker, This is really a strange mode of inferring circum- 
stances by contrast. The witness says expressly that they were 
not at the mouth of Cutpberland, and yet ne is to be inter{*ogat- 
ed whether }ie did not see them at Bayou Pierre. 
: Mr. M'DoxoelL 1 did not say that they were not at the mouth . 
of Cumberland. I said only, that I did not see them there. 

Mr, Hat/. Was there then any fact to induce you to believe 
that there were chests of arms on board > A. i did not see them. 
But they took in some boxes at Blannerhasset^s island. Q. Did 
they take in any boxes between the mouth of Cumberland and 
Bayou Pierre .' A. .None. Q, Did you see any at Bayou Pierre ? 
A. Yes, 1 saw more in my boat, but there were more men came 
into it : some at Cumberland, and some at some other place : some 
of the boats leaked ; and, the men left them and came to us. 

Mr. TFirt, You say that there were about one hundred men at 
the month of Cumberland river. Was there any accession to thiai 
party aufterwards > A. It was increased before we got to Coles's 
Creek. Q. What was the total amount of the party > A. There 
were about one hundred and thirty at Coles's Creek. Q. Was 
there any application to you to join them } A. Mr. Blannerhas^ 
set applied to me. Q. In what manner ? A. He asked me to go 
along with him ; but I said 1 did not wish to go without knowing 
where they were going. He was at me two or three times. He 
said that many men were going, without knowing any more than 
I did. 1 told him I had very nttle in the world ; but that I did 
not wish to :eave it in that way. 

Mr. Burr here interrupted the examination. He observed that 
the counsel for the prosecution were bound to prove the overt apt 
first ; that there was no impropriety in producing circumstances 
explanatory of the overt act ; but how could these conversations 
between other persons, and held in his absence^ conj;ribute to es- 
tablish this act, or how could they affect him ? 

Mr. Hajf contended that these circumstances might contribute 
to shew the intention^ of the party an.d the character of the en- 
terprise. 

The Chief Justice considered this »s admissible testimony. If 
the counsel for the prosecution charge a military assemblage at \ 
the mouth of Cumberland, they were at liberty to produce every j 
eircumstance explanatory of the nature of that assemblage. He l 
considered conversations among the men themselves at the mouth 
of Cumberland as admissible, because they contributed to show 
the nature of the expedition ; and Why should not conversations 
that were afterwards held, be as explanatory as those which we^e i 
there ^maintained } The charge too^ was not confined to the \ 
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aouili of th^t river, but was extended to any place below that, 
which was in the iiinits of the United States. It is then immate- 
rial where these conversations passed^ because they make a part 
of the transactions at the places actually charged. 

Mr; Bolts objected that these conversations wcrt^ not held 
wiihin the United States, because the jurisdiction of Mjwssippi 
had jiever extended beyond the margin of the Mississippi. 

Mn fVickham, with all due respect to the Court, observed 
that he had understood the Court to say formerly that they 
were not at liberty to go into collateral testimony, until they prov- 
ed the overt act, but they certainly do give collateral testimony 
when they examine into matters down the river, &c. But the 
^nilemen say they ofter testimony about the overt act*. Surely 
if there is jiot a tittle of testimony likely to prove an oveit act, 
the Court will stop all further examination. 

Chief Justice, ^thcre is no doubt but i.he overt act must be prov- 
ed in the first instance 5 but when witnesses are called to prove 
; an o vqrt act, the Court cannot say that that particular testimony 
does not relate to an overt act, and therefore stop them. 

Now I suppose that the conversation at the island forms a part 
of the transaction; and may be heard, to prove t^ iililitary as- 
sembly, in any other part of the evidence. Now, I hold the con- 
versation among the men, who were assembled at that time, to 
be a part of the meeting on the island, and miy be given in evi- 
dence. The conversation of the same company, proceed jing 
lower down the island, (especially withia the United States) U* 
come within the rule laid down by the Court, and really as a par^ 
of the transaction. 

* "Chief Justice^ to the witness. Where was it that Blanner- 
faasset made the application to you toj^o with hLm?^^. It was 
somewhere above the Qhickasaw Plufis. Q. Where is Coles'* 
ereek > A. Near Natchez. 

Mr. Burr, I shall submit to the opinion of the Court, but how 
conversations at any other time or place can be received, I know 
not. This may have no reference to the meeting on the island. 

Considerable converBation ensued between Messrs. Wickiiara, 
Martin, Burr, Baker and Botts, with the Chief Justice, as to the 
opinion he gave to all of whom, he answered similarly to tho 
aoove explanation. After which some conversation occurreii be- 
tween Messrs. Burr, Botts, Wickham and Hay, about the juris- 
diction. The coiitest was, whether the borders of Tennessee on 
the river belonged to the United States or to the Indians. I'he 
map was examined, but it was not decided ^ 

. Mr. M'Dowel was dismissed, and William Love, Blannerhai^- 
set's groom was called into Court. 

William Love. 

Mr. Ha%f. Did you not go down with the boats ? A. I wcht 
down from Blaunerhasset's island. I considered myself as his 
servant, ft. Oidyou see any boxes of arms } A. \ saw one chest 
in Mr. Floyd's boat. Q. How many men went from Blannerhasr 
set's island? A^ About twenty-five. \^ Q. Did any more men join 
you pn the way ? A. None. Q. Were there any other boats at the 
mouth of Cumberland ? A. Some, butnot belonging to our party. 
Vol. 3. - ' U 



/ . 



y 




\ 



(154) 

a. Did any men join you before you got there ? A, Mr. Blanoer*^ 
hasset did . Q. Bow cnany boats went from the mouth of Cumber* 
laud river > A. I do not recollect how maqy. Q. Were there ten ? 
were there six ? A, There Were more than six altogether. ^. 
Did no one join you at the mouth of Cumbeiland but Col. Burr ? 
A Yes, .some more. Q,. Who were in the other boats } A. Mr. 
Floyd had jloined us with thi'ee boats at the falls of the Ohio : one 
was loaded with provisions, and the rest had provisions like- 
wise. Q. How many men were in these boats 9 A. \ do not re- 
collect. Q. Were there twenty ? A. There were about eight. 
Q,. How many boats were there in all? A, There were four o<* 
Col. Tyler's ; two of Col. Burr's from Nashville ; one of Ellis's, 
and two of Mr. Floyd's, ^who joined at the falUof Ohio; and 
captain Dean's boat, called the commissary's boat \ and one small 
boat of Mr. Blannerhjfsset's. Mr. //<iy. Tell me what you know- 
about the arms : and recollect what you said before on this sub- 
ject.-— [Counsel for the accused objected to this mode of interro- 
gation.] — ^How many chests of arms did you see at the mouth of 
Cumberland ? A, I inaw one chest and a box with rifles. There 
were several ether chests like that one, but whether they con- 
tained Mr. Blannerhasset's books or the arms, I 9im. not abte to 
say. Q,. What was the size of the chest ? A. Of course as long 
as the musket. Q. But of what depth \ A, \ never measured the 
dimensions, but it was about as deep as my knee. Q. Could you 
straddle over it with your legs ? A. I could not. ' Q. Whc;re did 
you first see this chest ? A. At the mouth of Cumberland. 

Mr. J^rjtde. What sort of arms? A. French. Q, I mean of 
what form and nature : Were their any bayonets ? A. There 
were. Q. Was this box opened ? A- It was opened by the care- 
lessness of the people, who took it in the boat. Q. What kind of 
chest was it ? A It was rough, Q. Were there any others of the 
same appearance ? A Yes ; but I know not their contents. Q. 
Do yqu recollect one thing ; were these chests heavy ? A, They 
were. Q Did you see any other military apparatus^ any bul- 
lets i A. I did. There Were some bullets in a barrel, standing iti 
the j'bow of one of CoL Tyler's li^oats. Some said there were 
aboajt six hundred in it. 

M^. Wirt, Did you see any powder ? A, I am not certain wbe^ 1 
therl saw one or two ; but i am certain that I saw one tin eannia- \. 
ter 0f powder, that was put on board at Mr. Blannerhasset's ; 
islaJid. / . ■ 

Mr. Blannerkassetr You said thai you saw the boxes that wei:*e | 
sai^d to contain my books in the commissary boat ; did you notice 1 
them > A, I did not see them. Q. Did any body tell you that I i 
I^ad put arms on bo^rd ? A. No one. 

Mr. Hay. Did you ^o ashore at the mouth of Cumberland? A. 

did. Q, What passed there ? A. All the young men went up. 
Col, Bufr wanted them to come up^ for him to pay his addresi^s 
to them, Q. Well ; and where did he receive them ? A. A lit- 
tle piece above the bank, Q. You did not see them form a' cir- 
cle ? A, No. 1 was not with them. 

Thomas ffar^tkjf^ 

Mr, ffay. Were you at the mouth of Cumberland ? A. No, I 
was at Fort Massac when the boats were there. I had hit it two 
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ireek« befosre. Q. You were with Cal. Burr at Fort Masaac f 
.j|. I was. ' ; _ 

Col. j^urr objected to thU question. Fort M;^ss;ic was in the 
bdiana territory: 

Q. I>id you descend th« Mississippi^ and with whom ^ ^. 
With J^r. Fort and Mr. Hopkins. Q, Where wfcrc you joined 
hf Mr. Burr's party? A: Jusi below Jfort Massac. They passed 
the fort in the nighty and we joined them next morning. Q. How, 
oiany boats had they ?>^. About eight or ten. Q. Do you know 
whether they had any arms in the boats ^ A. I saw none but 
fowling pieces. Q. Did you descend the river with them ? A. 
Yes. I went to New Madrid by the directions of Col. I'yler. 
Q. Were, you not feft behind to enlist men .^ 

The coTittsel for ihe accused objected to the principle as well aft 
form of thid question. After some discussioii^ the Chief Justice 
decided the principle of the question to be relevant. 

Mri f£ay. Will you state then for what purpose you were left 
hehind.^ A.^ All the boats landed at N^w Madrid on new-year's 
day> and staid fo Mr days. IQr. Hopkinsand Mr. Fort and myself 
went before to^et more men' W^ ^ot two ; and some mart join* 
ed at Nant% de Grass. Q. On what terms did they join I A. At 
twelve dollars and a half a month> and one hundred acres of land 
besiclcs. » 

Mr, WRat, And what services were to be performed ? A, 
They were to go to this Ouachita country, and also to descend to 
New-Orleans to work on Col. Burr's boats. 

Mr. W'irt, Was crd. Burr looked Qii as the head of this party ? 
A, He was. Q. Did you atld did these recruits understand that 
thsy were to be plaeed under Col. Burr's command ? A. They 
were to be delivered to him ; and to go on board his boats. 

' CrosS'Cxamified hif the AciiU»tdr, Vr 

Mr. ^ttrr. Who wrote the article?, uhder which they were 
^ngafcged ? A. A Mr. Hopkins. ^. itiepeat them. A* I do not^ 
particularly recollect them Q. But there wfts something in them 
about the Ouachita lands ? A, They were to go there after they 
bad gbtic to New Orleans. 

MT.W^.ft, Thes^ men who were engaged in New Madrid ; did 
^^y join the detachment .? A. They dioj at.the mouth of Coles's 
creek. ^. Do, I ^inderstand that the able object was the settle^ 
ment of the Oi?achita lands ? 

MT.fi()/!i*obrected to these qiiestions. How could th^se traiift* 
actions ^flect Col. Borr, when they took pla(5e in his absence ? 

The bisection was oviCrruled, and ]Vfr. Hartley replied, that 
the cmitr^ot deifclared that they were to serve for si^rmonths, 
that they \re re to settle otj the Ouachita l^nds; but that they 
were to ^o on to New^Orl^ans. 

Mr. ff'irt, Did you see the men assembled, before they arrived 
at the Chickasaw Bluffs.? A. I did not overtake them before 
'*^ey got.to CoJes'sx^.n?ek. 

.Mr. Burr, Yousaythat thejrwereto goto theOuachitaandta 
^ewOrleans. Wcr^l^iey to go in »«t/elrent.> ^. They were- to 
go to the Oaaehfta : bwt the articles did not specify what busi* 
ness they Were to follow. The only service wiieh was ipention* 
^^ ^1^^ that they were to work the boats down. 
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Mr. Baktr objected to this kind of evidence. He contended 
iliat the best sort of evidence ought in every c«se to be produced ; 
and that no paper ought to be mentioned which was not exhibit- 
ed in Court. , 

The objection was overruled ; when 

Mr. Han asked the witness whether he was certain they yfrere 
\<;i go to New-Orleans first? A* i am; I recollect the uiicles 
were i^ad after we cot into the boat. 

Mr. M^Rae. j^nd they were io serve six months? A. Thcjf 
were. . 

SATURDAY, September 1^. 

■^ " JExaminaiion of Jacob Dunbaugh . 

Mr. //a^., Will you describe the situation of the party at the 
mouth of Cumberland riveri Witness. Am I to be confined to 
the Cumberland river ? Mr. Hay. Y ou may go down to the Chick- 
asaw Blufis. Mr. Boits. Gp down to the Mississippi river? and 
if^hether you ai^ to go ftirther, the (3ourt will ini^truct you. Some 
-desultory conversation here ex^sued on tbi9 pointy after which the 
witness proceeded. 

On the 26th December 1806, very early in the horning, a small 
skiflTwith four men and a Mr. Hopkins^ arrived at Fort Massac. 
Some time after the arrival of this skjfi*, Capt. Bissell (cbmrnand* 
ant at the fort) dei;ailed«me for command^ to go to the mouth of 
Cumberland river, to purchase abeef fqrhim. Q. What were 
you? A' IVaSy and am still Serjeant in the army of the United 
States. He told ine 1 was to call on Col. Burr with his compli- 
nients ;'and if Col. Burr wanted my assistance, that 1 was to iur- 
nish it. Captain Bissell told me, this ^r. Hopkins, who eame in 
the skiff with four men, was going up with me. When we got 
half way up to the Cumberland river, we stopt, and 1 asked Mr. 

' Hopkins his business at Fort Massac, and he said it was to ask 
Captain Bissell whether he would oppose Colonel Burr's passing 
by the-fort. I got to the moutlvoi Cumberland, about half an 
hour before sun set, on the 26th December and landed ; Cojionel 
Burr was then encamped on CumWrland island. After I had 

. crossed over to the island, 1 saw Col. Bqrr and delivered Capt. 
Bisseli's message. Col. Burr said he yrtBLB much obliged to him ; 
and that Capt. Bissell wag very good. Col. Burr asked me '' is 

''not this my old friend ?" I had seen him before. He said he be- 
lieved I drank tio brandy ; and asked me if I would not have a 
flass of wine. When 1 drank, I said 'f here's success to CoL 
Kurr and his undertaking ; and Mr. Blannerhasset (this was the 
first time 1 ever saw him) stamped his foot and said '* Amen.^' 
Col. Burr told me that I must take breakfast with him next morn- 
ing. I replied that I would. On the 27th I saw Col. Burr, and 
told him I was going to the garrison. He told me to bear his com- : 
pliments to Captain Bissell, and asked me if 1 could ta^e a barrel 

, of apples to him. I told him I would. Whilst they were getting 
the Apples on board, the wind sprung up very fresh, and I was not 
aVle to start. In the course of that day 1 croi^ediiim several 
times over to the Kentucky shorey and several of his men. Dur* 
in^ that day Colonel Burr asked mehow I would like to go down 
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' ibc river Willi hiBjir I replied, rery well, if I conld obtam t*he 
I e^nsent of my geniiral. . He said that that would make nd odds. 
[ He would fix it, without. This was oa the 27th, and qn the 28th 
f Icalled cfn Colonel Burr and told him 1 was going to Fort Mas- 
■' «ac. He sent his compliments to Captain Bissell, but said he ex^ 
pectccif be would get there before me. I told hiin that he might 
man liis barge as well as be could, I would arrive th€rel)elor© 
him. 1 arrived at the garrison sometime in the afternoon. 

Mr. BiUis, Tbereyou may stop. • It is impossible to progress 
wiltHout running into some impropriety, unless we ascertain the 
limits within wfiich the witnesses are to be confined. 

Mr. jfifo^ ob«terved that he did not mean to prove any acts at 
Fort Massac, After some conversation the examination proceed* 
ed. - ■ ^- . \ . . ^ . • ' 

Mr. jfifoy . Did you see any military parade ? ' A. I saw the meri 
drawn up at the mouth of Cumberland. Q. How many men? J, 
1 did notcountthem ; but 1 suppose there were about one hun- 
dred . C What kind of men > A, Generally young men. 

Mr. l^irt Did they look like hard laborers ? A. The principal 
part did not., Q. How drawn up? wete they dr^wii lip in a line? 
A. No: they were drawn up mthree wings.^. What do you 
mean by three wings? divisions.? 

The Tf^iiness heve described their position, by drawing a iSgure 
on Ibe^ floor with his foot. They described three sides of a' squai e. 
Col. Burr was introduced by Col. Tyler, beginning at the lcf#. 
The pid'ty gradually fell in and formed a circle. 

Mr. Hay. How introduced ? A. He Went round and shook hand«t 

with ev«ry man. Mr. Hay. Did you not see some chests of arms? 

]Mr. jBwrr objected to thigr manner of putting. the question. 

Mr. Hay admitted that he had put the question inadvertently .> 

he merely wished Mr. Dunbaugh t& stat^ what he knows of the 

chests of arms. ^ 

Mr. ^p/if*. State what you know of any chests of arms within 
the United States. ^ . " / 

Witness. 1 did not see 'more than a few rifles at the mouth of 
Cumberland.^ - ' , 

Mr. Hay. I tlnnk the Court yesterday- decided, that we were 
at liberty to state any circumstances out of the United States 
which were explanatory of the acts done within the Uniteti States. 

Mr. Eotts here stated their objections: he said that it was im* ^. 
possible to proceed without having questions relative to circurri* 
stances out of the U.States/ which might be a perpetuial subject 
of altercation, so lotjg as it was pcfmitted, instead of saving time. 
In. ascertaining the limits to which they might go, not much 
time would be consumed . The Court knew that yesterday, con- 
trary^ to the tixle laid doWn, there were questions asked of acts 
without the knowledge of Col; Burr,his authority, or his recogni- 
tion, -and yet this course is pursuing again And now, when the^ 
prejudices of the public are wearing away so fast, it certainly 
was very, desirable that the current of retirement should not be 
arrested, miich less turned back again. 

Here he referred to some parts of the opinion delivered ; also ' 
to Bast. §7. 2 IJawk. ch. 4>&. sec, 34. Foot, 9, IQ. East. 1Z5. 
1 Dall. 35, 39. which had been referred to before> as to going otit 
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•f the county for criclciice. tie referred to all those piteeft 
where the opinion of the Court had spoken of the propriety of 
proving the act of treason first, and then corroboration, by rele- 
rant testimony might be let in. Any testimony that should ^o 
to the intention omy, or to anterior occurrences, would be total^ 
ly inapplicabile, because they could not prove that to be an act of 
war, whic^h tvas not an act of war; and an act of 'wtur must foe 
proved before any confiritiatory evidence can be received. As to 
the ^ct of war in Kentucky, that ought first; to he proved ac* 
Cording to the, opinion and the authorities. Not only the war 
must be proved, but the march or action must be proved-— ^et 
by anything or sayings previous, or after, but in the act itself. 
He went at some length over the ground so often trod. on, aa 
to the composition of a war levied, and compared his ideas with 
the events here seen. 

Another principle laid down iras^^ that declarations or con- 
fessions of the accused to make up the whole part of the charac- 
ter of a crime, was no evidente/' Now he was to be sent, with u . 
full knowledge that the evidence upon which he was to be sent 
to Kehtucky, could not be received before a Jury. If confessions 
out of Court were to be made before a hundred persons, it would 
avail nothing. What use then would be the immense delay and 
expence of transportatation ? The declaration of Burr to Tyler, 
and of Tyler himself ^veh were asked for! Of what avail could 

*• these be before a Jury ? This he enlarged upon. 

^ The attorney of the United States should confine himself, iti 

the first instance, to evidence of a direct act of war, committed 

within the U. S. Nfext— a question , arises bow low the judicint 
jurisdiction of the seventeen Stafea should extcrd. This should 
he left to a Court to decide. About tlie Yaasoo river, instead of 
the title running to the bed of the riVer, does not run to the ri- 
ver, the Indian title not being ascertained. 

When the United States shall have delivered their testimony to 
the overt act, within proper limits, then the ac<;u8^d shall ofler his 
evidence in opposition orby way of impeachment, which impeach 
ment may be reciproqal. 

Mr. Botts concluded by expressing his expectations of a strict 
adherence to the doctrines laid down by the Court. 
, fijr. Martin. As to whether declarations of others could be rc^ 
- ceived in evidence, observed, that it had been done.. In Demaree 
and Purchasers case, declarations of the mob at that time, shew- 
ing the uniyersality of their object were received in evidencfc. 
So in the case 6f burning part of the city of London ; but there 
the mob was in the flagraut acts of violence. If there was a body 
of troops marching through the country in military array decla* 
rations might be heard, as to their object. But war may be levi- 
ed without an act of treason in the United States^, for to consti- 
tute treason, the military array must be to subvei^t the constitu- 
tion, and alter the government: therefore when persons are in 
an act of such open violence, thecharacterof that act must be en- 
quired into, by the declarations of persons connected. 

Mr! Half. The particular question that was asked Dunbaugh 
appears to me not to violate any one rule that was laid down. Ida 
not mean to depart from theserules, because 1 think them CQnect^ 
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»iiids&all thinMihem 8q^ until satisfied to ibe coifttrary. Kow whtk 
is the overt ac^t ^t the mouth of Cuinberland ? That is to be seeiu 
^Y^ry thing therefore that relates to this assemblage majr come 
fin^arcij and gentlemen cannot prevent it by jsiaying th^ it does 
sot rel a,te to an overt act of war. 

l^our the evidence must prove the character of the meeting at 
the moiith of Cumberland ; such as,, whether there wcJTe arms or 
boxesy.^c. at that place. Now if these arms or boxes, ^c; ^ere 
not seen until they- wjere down the river at some distance, and 
that they eould not have been, put on board without their knov/- 
ledg^, it is a strong presumption that they were on board a.t the 
mouth- of Cumberland. 

Now, if it was proved th^t Burr was not at the mouth of Cum? 
berlaiid, and that be did not belong to the body that was ihete^ 
nothing- that could belaid about it could be received against him« 
as to the character of that mteeing. But if he was there, and a 
meoiber of that meeting, then every thing relating to that meet- 
iag would be proper c^vidence. Jslow^ after the overt act is pro- 
ved^ then it must be proved by two mtnesses to affect him.—? 
fiver^y thingwhioh go^s; toprove the character of that meetii^g, 
the overt act having been proved by two witnesses, ro^y be re* 
ceived, V 

U owr, if this body of men th^t mailed frpA the mouth of Cumf> 
berlaixd* should say that no other /boxes»&c. cape to them alter 
they descended fron^ the mouth of Cumberland, does it not go t# 
provie that these ar^iis were there when ihisy were at the mouth 

of Cumberland ? Thesis aqtualjy the swJie /thing as though they 
h^aeea them there. 

Mr. Burr rose and daid then, that they had misunderstood the 
opinion of the. Court. But the witness did not see one until he 
l^d «rriv:ed at New Madrid, eiehty or ninety miles down the 
riv.er : nor does he yet say w;hether he saw the arms. Again s 
those arms were not in thatboat> but in aoojtJier> which perhaps 
he did not^seeonce in three days. 

Mr. Mag. My object is to prove the conditum and posture of 
thosejnen at Cumberland. Now how is this to be done? I pur* 
pose, inadditlen to those of yesterday, to prove by Dunbaugh 
that those arms were eoncealed in. the boat ; and that afterward^^ 
they livere c<HiceaIed ar^d put under the boat 4 and that those 
in chests must have been with the wrij when they were at the 
mouth of Cumberland. If it shall appe^ir from the evidence^ 
that those arms were with the party when 1^ Cumberland, it 
will shew the posture of things there 

[A superabundance of cpaversation here occurred on the same 
topics and to the same purpose, between Messrs. Wickham,Botts 
aad Afartiuj ,whp were repeatedly answered by Mr. Hay.] 

The ChUf Justice reiterated such parts of his opinion as respect-^ 
ed the point in contest* respecting the evidence of. ciroumstan-' 
ees and conversations, &;c. hot at Cumberland. 

Mr. Burr at length Said-r- We will let the examination go oh, 

" gentr "' '^ '" "* ii • ^1 1- .^^i v-1^ ^ 

esori 

Hay, ^ .. 

penziit jne togo on ! State ih^ix, Jidr^Duttbaiigh, whait you know 
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A ■ ' ~ ■ 

OQ this subject. Did you leare Fort Massac with Col. Burr ? ^^ 
I overtook him at New Madrid on the 1st of January. Q,. Did 
you then ro down the river with him ? A, Yes, in his own boat/ 
Mr: Wtchham repeated his objections to this kind of evidence. 
How wa^ the witness to l^noWj whether arms might not have been 
subsequent) J' put on board the boats ? He was not always in Col. 
Burr's boat ; nor was^Col. Burros boat with the rest. Can this be 
: y ' good testimony ? , 

Chief Justice. The attorney is to shew that hereafter.^ Hers 
to shew, that there was no'connection betwcjen the boats and the 
' shore. 

i Mr. JFickham. But suppose that he has no testimony to that 

' effect ? . 

[ Chit f Justice. Whether arms were subsequently introduced, i« 

arftere matter of inference, dependant on the whole of the eyi- 
I denceonbqth sides. It depends .on a variety of circumstances, 

i^ such as the situation of the shore and the country, &c. , 

i . nMi-. /foj;. State then, Mr. Dunbaugh, what you know about 

I the arms on board the boats. . ^ 

^ Witness Sometime in January, we left Bayou Pierre, and de- 

\ scended to Petit Gulph, three miles below on the opposite i^ide. 

,, Col. Burr went ashore, and returned to the Petit Gulph. The 

boats all shoved olT at once: Gol. Burr's was rather behind. The 

night we left Petit Gulph, Col. Burr and Wyllie went to the bow 

i of the boat for "an axe, auger and saw. They went into Col. 

BurrV private boat and begah to chop. He ordered no perisoii 

to go out, but I did go out. I saw a skifl lying aside of Col. Burr's 

' ■ " boat. After they had done chopping, a Mr. Pryor and a Mr. 

Tooly got out of the window. I rot on the top of the boat, and. 

^ aaw two bundles of arms tied up with cords, and sunk by cor^s 

I ' gpii^S through holes at the gunwales of Col, Burros boat. I ob- 

] . served to Mr. Pryor, that ne must be careful to bring up the 

boat, or else it could hot get close to shore. ^ 

Mr. Hat^. How many arms were ther^ ? A, There were about 
forty or forty-three stands. I saw besides pistols, swords, blun- 
derbusses, fusees and tomahaws. 
I Mr. Wirt. Is not the coast opposite to New Madrid a part of 

> ^ Tennessee.? A, No; it is the Indiana territory. Q. Were you 

on board any of the other boats ? A, Several, Q. Did they keep 
together ? A. They did, when thfey could. Q. Did you see arms 
' in the other boats ? A. I saw several stands of arms* thatis, mus- 
quets with bayonets, in Floyd's boat, and about twelve rifles. 
Were yoti near enough to Col. Burr at the mouth of Cumberland 
to hear his observations to his party > A, I was. He said there 
were then too many bye standers to divulge his plans. Q. Were 
any men obtained after yiou jaincd them? -^. One, who got aboard 
at Npw Madrid. Q^ Were you commissioned by Col. Burr to 
obtain men > A No; not citizens. Q. What do you mean by 
the word '^ citizens?" >^ 

Here Dunbaugh was stopped by the op|)osite counsel and his 
.examination proceeded no farther on this day, 

[Here the topic of the relevancy of testimony of matters out 
of the United States, was again brought up, and conversed about, 
and the opinion of the Chief Justice again raised,] 
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The Chiff Justice said^ that any testimony^ no matter where« 
that served to shew wl^at was done at the mouth of Cumberland, 
I and what was the situation of things there^ e^en lower down 
' than the United States^ mi^ht be received: but certainly any as- 
; ftembly of a bod^ of men out of the United States did not prove 
f any thine that was done at Cumberland. It may be confirmatory 
' of the object that those who were at Cumberland had in view. 
He ATould think upon that subject^ however^ but he had some 
difficulty upon the point: He was inclined to think that that 
Liad of testimony would be admissible. 
[Xhis produced along discussion.] 

Mr.JriW hoped there would be no limits to the enquiry when 
it related to what wad done at Cumberland^ or what was their 
object in meeting there. The enlistment and exercising of men, 
declaration of their object^ even though below Qumberland; «aid 
to show it to be a military expedition, if any thing did. ISiVery 
person had a right to bear arms ; but if the arms borne were for 
a military purpose, the face of the thing was changed. What* ' 
therefore, could so well discover the nature of it, as tAe speeches 
and actions of Burr elsewhere. The giving orders to obtain re^ 
cruits was a prominent feature. It was not the quantity being 
small that could change the circumstance, because the opposition 
to be expected was small also*, and an acquisition of numbers^ 
&c. calculated on. On this account it might be necessary to en- 
quire the numbers at each fort and garrison which; they had to 
pkss^. to get to New Orleans. If it could be shewn that he, with 
ihese one hundred and forty men might be capable of taking Or*' 
leanSj they ought not to be tied down to the boundary line of the 
United States for evidence, 

Mr. Hatf said if they could prove that although they were not 
then perhaps in a cond^ioii for the attack, yet by their prospects^ 
and their military appearance> aided by their declarations, they 
were capable of commencing such a project^ such evidence he 
thought was relevant. 

Mr. Botts said tiiis was the old projeet to get at all sorts of tes«* 
timony, and apply it any way they pleased, to the number of one 
hundred and. forty witnesses, who were condemned to stay here 
time unknown, without any determinate scite for the overt act 
charged. Sometimes at Cumberland^ then at Mississippi terri- 
tory and then at New Orleans. What was the proper place, hb 
asked, for a person to be indited for making war, but Where he - 
did make war^ But no war was made, even though Dunbaugh 
was sent down the river, and a long story told to Gen. £aton the 
Morgans, &c. Suppose the gentlemen were permitted to prove 
the condition of the forts, could not this eviaence be satisfied > 
In order to prevent such infinite, unnecessaiy trouble^ it was pro- 
per to confine them within bounds in time. 

Mr. Wickham also professed, that he should not object if they 

jould stop where they were; but the immense loss of time and 

Tuiiiness occasioned by such unnecessary delay, would admit of 

no patience. He went over some .of the transactions related,- 

from which |ie concluded that nothing could avail the prosieca- 

tor to obtain his object. 

Vol. 3, % 
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Chief Justice. With respect to the effect, the body of men tfof 
Cumher\aLtii could have on such an expedition, it is n& a point ai: 
which I have not doubted. As tp the intention of those men, or at 

{lart of them^ I have not yet expressed myself; because, perhapts 
he irOention might be gathered from other sources, as well as de- 
clarations^ as to the place where the crime was committed (if any > 
I jdo not think I have expressed an opinion; I have always fclfc 
eonsiderable doubt unon it. I have always said that the exhibition. 
at the place where the war is levied, must be justified by the adt 
itself. The act of levying War may depend upon the tRteniion, 
That 18^ that the intention, as in r^otss should determine the na- 
ture of the act. This intention must be from the appearance of the 
body of men attiietime, aided by any other evidence. I havejiot 
given an opinion upon this. 

Mr. Martini If your honor has not, we are ready to go into ar- 
gument tipon it. 

Chief Justice, If gentlemen may prove this, it apflfears to me 
that they may afterwards go into intention,; but 1 have given na 
opinion on it. 

Mr. WicMam, The opinion given is, that the assembly must foe 
unusual in intention and appearance. 

Chief Justice, Military.' 

Mr. Wickham and Mr. Martin went into a review «f tbeeir- 
eumiM^ances statted by the evidence. 

[As it will afterwards be more elucidated^^it is unnecessary i9 
transcribe it.] s 

The Chief Justice observed, thai it was unfortunate that the 
counsel on both sides differed respecting' what was " levying 
war ;*'. and the court, unfortunately; differed from both. Thus^ 
whenever a question of testimojny came forward, each party in- 
eisted on its own opinion. 

The opinion of the Courtis, that to at^tack New Orleans^ for 
the purpose of subverting the government of the U. S. i» treason. 
Also, that a body of men, assembled, and in a condition to exe- 
cute it, although they have hot executed it actually, is treason. 
The gentlemen in the defence say it is not ; the Court say it 19 
treason. There will, therefore, be no end to a course of argu- 
ment of this kind. 

I should suppose that if a body of men were to meet in any place 
for the purpose of subverting the government (whether a territo- 
ry of the U. S. or any other part thereof,) though they did not 
&stroy men^ women nor children, or any property, even if they 
did go with a design to make the attempt, and were able to have 
executed it, this would be levying war : even as soon as there is 
area! army, capable of acting in a military posture, and in a 
condition to execute this objects formed, The first step, I taJi^e' 
it, is levying war j and it is notnecessary to come to battle. 
The gentlemen say this is not war *, but the court musthe goVern- 
'^ed by its own opinion. 

If this opinionJs law, all the circumstances which go to pi^ovflji^. 
where th^ body of men assembled^ and whether they were in a 
riiondition^ and disposed to do the act^ is the question for evidence 
to prove. -' ^ ' 
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The object in view, and the weight of the eridenee already^ of- ^ 
fered to support that object, is not yet decided : but that if the 
object and jneans^ as above expressed, should be proved^ would 
unpunt to treason^ is decided. 

Oil tbe first, 1 believe I have always entertained a doybt ; and 
therefore, I believe! have not expressed an opinion^ but th^ Iskst 
I bave no hesitation to ask, how it can be doubted ? 

The -charge is, that this body met together with a design to 
take New Orleans, and to subvert the government of tJje U. S, 
there . Now it certainly is a proper subject of enquiry, whether 
this body was adequate to its object or not ? To find this, gentle- 
men 'must undoubtedly prove the situation of New Orleans.. 
This is. certainly a proper step to the enquiry, although this en? 
quiry would prove the particular allegation. 

Mr. ^'c^^£^ contended, that there was no possibility of pro^ '^ 

jmg suoL ho^tik or military assemblage of men \ jRnd no avowed > 

purpose of hostility against the U. S. had evpr b^en pretended 
to be proved. Consequent^ly, collateral proof was inadmissible. 
He contended, that therefore the evidence ^ to his ordering mea 
tobe enlisted, must be collateral. 

If the character of the assemblage iv^s hostile, or that actcf of 
treason could be proved, why did they not come forward and 
prove thorn, and then come in with collateral evidence. He be- 
lieved this was the opinion of the Court, 

Chief Justice, Nt> doubt the character of the assemblage must 
be proved, and something of what' might be considered as an 
Qrert ,act must be proved also : but as to the opinion of the Court 
respecting the meeting at B I annerh asset's island, as well as I rcr 
collect, the Court did not undertake to say what that meeting 
vas, but the Court did say, what the nature of the ^ansaction 
would be, to make it treason. 

B ut whate ve r it might be, it was no matter at all \ because what* 
ever it was, the prisoner was not there. This opinion wa9 not 
given on any particular question on the subject. 

Mr. Wickham observed that the question must opcur at som^ 
part of the examination, and must be decided by the Court. We 
|9y, then, by way of motion, that the assemblage, that the whole 
^ aasaction proves nothing but a peaceable assemblage, from the 
stimony which has been given. (The other gentlemen say dif- 
reatly.) If it is a peaceaSle assemblage, why should there be 
oUateral proof produced, as for levying war I Now should the . 
iitienpien for a moment depart from what wp call %Y\.p overt act, 
e sl|all object to it. If they can prov^ an overt act, we wish to 
ear what tlicy can produce for that propf. If they say thpy have 
oved it, we wish to address the Court on the subject ; and we 
ink we have a right to go into argument^ except they will pro- 
ace the testimony which they say they have behind, on the 
eflLact. Enlistment out of tne country, is what they mean to . 
rove '9 wbicif we say is ir^elevant^ i^hd inadmissible to their 

Chief Justicp. That is a point upon which I s^e a doubt. The 

Icntion rnust^'be proved in relation to what was done at the 

land. Now,* he observed, there were two points to which the in*, 

Hon might be applied-— the intention to subvert the govern-^ 
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ment of the United States in New Orleans ; and then^ whetlier 
that intention cou^d relate to the meeting at Cumberland. There- 
fore flueh a question, in some degree is collateral. If it is neces- 
sary to prove that those who were assembled had the same in- 
^ntion that Col. Burr himself had^ there would some difficulty 
arise.' As to the condition of New Orleans to resist^ and the ca- 
pacity of those who were charged^ that is direct testimony, bear- 
ing immediately upon the main question. 

^ ([Here a considerable conversation occurred bow far the trea- 
«onable intentidns of one could eil^ct others, and whether It was 
lieoessary to prove the treasonable intentions of all, in order to 
effeet any one. There was also some conversation about coUa-^ 
' teral teistimony as applied to this case.] 
" Mr. J^iW.particutarly, differed with Mr. Wickham as to the 
component and relative parts of collateral testimony \ because 
he contended, that wherever the object was carried into effect^ 
althou^ one thousand miles down the river, vet if the intention 
and military expedition originated at the island; nothing that 
affected that intention and military preparation there, could be 
opposed- in the evidence respecting the spot, as direct, and not 
collateral proof. It did not cease to be direct, because it was 
not given at that spot> but afterwards ; nor did that circi^mstance 
impair its force. Ijie should^ therefore, think it competent to in- 
troduce testimony ius declarations, &c. by him, even though one 
thousand miles from that island. Suppose there had been an at- 
tack oh a fort, or an attack on New Orleans, would not this have 
been a direct proof of the treason commenced at Cumberland > - 

Surely such evidence' as ^h^t wo^ld not be denominated colla- 
teral'.' .•-■.• ,^ ' * ■•• .■ 

As to the intcfition bejng known to the whole pafty, Mr. 
Wirt referred to a case, the carl of Southampton did riot knovr 
of the treasonable intmtions of the earl of Essex, and yet he waig 

adjudged to have participated in it^ 

' Mr. fF^>ArAam. explained collateral testimony to be such, as bore 
upon a fact- already proved or not proved, but which was said to 
be in existence. Now, he asked, would not Col. Burr's acts at 
afliy other place be collateral, if it was attempted to prove what 
i^as the- intention of the party at Cumberland oy those acts ? 

' Ai'i0 the state of the torts oir of New Orleans, they had no ob- 
jection to' gentlemen^s shewing their force. It was nOt worth 
takibg iip nie timi^ of the Court, to say whether it was direct ar 
collateral ; but he must insist, that declarations made elsewhere 
was^cdllatbral. But he contended that there had been no direct 
testimony, aMd they were willing to argue the law. As to lord 
South ampto^fi's case, whether it was to be considered as an uu- 
thority or not, it Would be found that Southampton accompanied 
l^sisex to go with the forces to the queen's palace, in order to 
force her to change her ministry. ' .^ 

{Some conversation of little moment here occurred bet#eed^^ 
Mr. Martin, Mr; Bott's^ and the Chief Justice, as to assemblage 
on the island, &c. and the constituent parts of an act of treason i : 
in which wa« explained ^gmn the opinion given, and which Mr. 
Botts again professed to h^ve misunderstood ; and lamented 
much* ii»' consequences on. oiir citizens ; who were exposed^ if 
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zneasures were to be talcen to make that of a military nature 
-which was not in itself military ; and that levyijqg war, which 
was a merely innocent assemblage. He drew some analogies al- 
so to prelucidate the evils which might attend the receipt of con- 
fessions or aclenowledeements made to second or third persons. 
But our constitution, he observed, had wisely provided, that no 
auivants^ge should be talcen of what the arts an(i designs of evil 
men may draw from the credulous and unoffending, ^e. alsp 
^oke of the disadvantages under which a man labored who was 
dragged away to a place, and tried before a Jury who knew not 
his character, and where he could qbitain no witnesses in his fa- 
vor, bat every thing was brought against him. Was npt the- 
<H>nstitution^ he asked, made to defend every ipan against the- 
jnalevolent deeignis of evil mpn, and to protect the innocent I 
Were it not so, in his opinion it would be a truly a! armine situ- 
ation that oiir citissens might be left in. However, be w;oulci fain 
hope that there were not enemies enough to upright men to be 
found in society, to go the length that the doctrines supported by 
some gentlemen, would carry them. But he wi&hpd< the means. 
not to remain in their power, if such did exist.} 

Mr. Hay answered-<^He did hot recollect an instance in which, 
a person chareed before a committing magistrate, w^is a dictator 
as to the mode in which that magistrate should act to him, or 
}ioMr the attorney should introduce his charge. He presumed that 
his professional duties required. as much to be attended to, and 
his sensibilities were as great for the witnesses being, detained, 
as any gentleman in the Court could be : but as every inch of 
ground which he trod, was disputed over andover again, atle^t. 
ten times, by the defendant and his counael, to whom could be 
attributed the blame of delay ? 

Xreason, he contended^ consisted yi the act and intention : to 
the proof of this, he wanted to introduce evidence ; and he. did 
conceive, that the evidence he was about to produce, wa^ direct. 
Treason^ he stated, consisted in act and intention. It was not, 
sufficient to prove, merely, th^.t one hundred, or five hundred 
men met together, because that meeting might be innocent *, and 
therefore they were not to be confined to the mere meetings but 
to the object of the meeting, which must be gathered by €fvi- 
deoce of the intention. It might be, that the character of the 
assembly could be obtained by evidence of facts at^the moment 
jof the assemblage: but yet the treasonable intentions of those 
men may be by what shall be afterwards given by them in con- 
irersations and succeeding acts. This was direct evidence^ he 
declared and elucidated by a number of observations, which 
have been, and more which will be reported. 

Unless this was admitted, there would insuperable difficul- 
ties attend a case of this sort: because an assemblage of men. in 
military array might be proved, but nothing might exist a/ Mc 
.dftiome;}/ to prove their intention : thus, nothing criminal could be 
attributed to them, unless the prosecution was at liberty to resort 
to some other place for proof of the object with which that body 
met. 

Mr. Wickham has observed, that if this was not collateral evi- 
dence^ there was none. I have no objection to his saying «o, be- 
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eause it is n6t his business to prove the truth of his infereace^^ 
but to prove the truth of his positions. Let him prevc that it im 
collateral. Observe, Sir, the dilemma into which we should b^ 
brought. Evidence called on the spot is direct ; but the samo 
e>ridence collected elsewhere is not l Now does the evidence in. 
its nature, or in its tendency, difler ? 

As to confession or declarations of the person, I see no reason 
why it should not, in such a case as this, be received after the 
overt act is proved. It is true the constitution sa^s, that no per- 
son shall be convicted of treason,- but by two witnesses, or by 
Confession in open Court. Now this must only relate to a trial in 
Court. A man may be convicted of treason by two witnesses, 
or without any evidence whatever, if he will come into Court 
lind confess. But if no evidence of the fact were to come, an4 
twenty witnesses were to come and say what be declared respect* 
lug the oircuh^tance, the party would be entitled to his acquit* 
lltl because the constitution acquets him i 

Here Mr. Hai/ referred to the case of Fries, in his confession 
before Judge Peters, which was received as corroborative testi- 
mony, after the overt act had been proved. — Fries's trial, p. SO, 
ll. and though he was confined, that confession was brought 
into Court, and read against him on trial, as explanatory of the 
facts. The propriety of it was never doubted. 

The C7^9>/ </u^^tce explained the difference. If Col. Burrliad 
declared these sentiments at the meeting at the mouth of Cum- 
berland, it would have afiected the ch^acter of the whole meet^ 
irig, and have proved its object : and if declarations were made 
at different places, it would tend to shew the character of the 
mie^ting there, and H would not be objected to by the Court: But 
the difficulty is, that these expressions are not what go to shew the 
character of the meeting, but the intention of one inaiviidual cotn^ 

imsine it*, therefore it does not serve to shew that that meeting 
etiea war, because it does not shew the intention of the meet* 
ink. 

Mr. Martin suggested to the Court, if it should have a 
dobbt upon the subject, whether it would not be expedient 
to leave the argument, till Monday, when it might undergo a 
regular discussion. The party might shew their intention 
tb go down to New Orleans, to rpb and plunder the place ; 
but this would not be treason, even if they did it: that is differv 
ent from going to take and hold it, and subvert the govern- 
metit of the United States therein. It must be an act of war, 
oi* tn act of open violence aganst the United States. It may 
be an act of open violence and yet if it is not with intention 
ttt subvert the government of the United States, it is no treason. 
AgAiu. It must have a military appearance, with the avowed and 
open intention of subverting the government. He enlarged upon 
this description; but as it has before been over and over ex- 
plained, it is unnecessary to tire the reader with a repetition'* 
of the same sentiments. He mentioned these things he said, be> 
eauso it had been said a confession of Fries, before Judge Peters, 
Ijad been permitted by Judge Chase to be read in evidence to the 
Jury against Fries. Had it been so, he never would have got clear 
of his impeachment. 
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JVf r. Wickhum said^ if this had been a question concerning 
^ single witness^ they never should have made so serious a point 
of* it ; but he had discovered that it even extended to witnesses 
or the whole of Col. Burr's life, and most particularly as to the 
last three or fbur years of it ; during which time he had been 
constantly watched. 

He then proceeded at some length of argument to prove the ne- 
cessity of proving the overt act, and that by two witnesses, before 
the prosecution could be permitted to touch any thing that was 
correbatory. This sentiment, he contended, was perfectly conge- 
iiia.1 with the opinion of the Court. t 

6ut« if there was an intention to commit treason on Cumber- 
land island, that intention might be prove^d by declarations else- 
where ! What is this ? It is, that intention is '* levying war.*' I 
say that levying war consists of open deeds; he jsays that it con- \ 

slsts in ucret intentions . If this be it, I will say, that every Judge 
in the world has been wrong constantly. If it may be proved by 
declarations made elsewhere, it must consist in intention, if no 
\ open deed is sought for. 

He drew an analogy supposing that on a public parad^ day, 
six of the militia were to declare, that they would seize the ca- 
pitol^. and overturn the public fbnctionaties, would th^t give a 
character to the whole meeting as designing to overturn the 
government ? By no means. He believed all the critical aniliza- 
tion which the doctrine of treason had undergone in this Courts 
there was but one case produced where therie was not actual for<5e 
applied, and that was vaughen's case ; but he Was in a state of 
open and avowed hostility to the British government, in a vessel 
suitable and ready to attack any of the vessels of that nation that / 

he was able to encounter. ^ 

But if, as it was said, he had harrangued his men at Bayou 
Pierre-^if even he had gone on to New Orleans, although he 
might have had treason in hi« heart, and though it might have 
been supposedvthat he was about to commit this hostility, yet it 
was no war, no open act of war, without its being begun : and 
could by no means relate to Cumberland, where nothing appear^ 

cd. 
Bui, it was asked, whether the nature of the testimony was to 

be changed by the change of place .^ Yes ; it was. Testimony 

drawn Trom the act and place is direct — ^testimony drawn from 

other places, ox of other sorts, is indirect, or collateral. 
But a doubt has been suggested by the Court, whether an 
ui vocal act can be considered an act of war. This we shall be 
epared to meet ; and more, we shall prove, that this was a 
aceable assembly. But admitting that the act itself was equi- 
ocal, I have no hesitation in saying that equivocal acts cannot 
open deeds of war ; and that no testimony ought to be receiv- 
J or can make it appear to be levying war. It must ht public. 

Sen, clear y indisputable. If it was not an open act of war, then 
e testimony mnst be equivocal,^and consequently must be shut 
out. If it was an open act of war, then the testimony must be 
produced to shew it. But in the way the counsel have gone on 
shew it, it is impossible to know where the evidence will stop. 
they have any eridenec of the overt act^ let tiiem yet bring it 
rw^fti^d. 
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Mr. Martin rose to acknowledge, that in the case of Fries, 
wherein Judge Iredell presided^ the confession of the prisoner' 
was given in evidence, [which he had before denied.] He should^ 
however, contend, that it was a most monstrous doctrine to re- , 
ccive the confession of a party as cvideiioe. The constitution ■; 
required two witnesses to the overt act ; if these were produced, : 
I it was sufficient ; but if these were not produced, nothing coulcl 

. make an act of treason, but a confession in open Court. 

Even in the days of the state trials, the Court expressly iii- 
structed the Jury that there must be two witnesses, to. be believ- 
ed by them : but if they were not so credited, an examination 
of, ^nd confession of the j^erson before a magistrate might be re- 
i , reived as corroborative. 

I ^ He held this constrUctioijL of Judge IredelPs to be wrong, al- 

; though he professed a warm affection for his memory, and rcf- 

j gard to his judgment. 

i Mr. Miaxtin then went into some appeal to reason and common 

sensei, to support his arguments. 
( Mr. .flay. Here is the confession of Fries, which it was agreed 

i by Judge Iredell might be read ; and here are his observations on 

% it=-^(Fries's trial, p. 80, 81 ) But Mr. Martin asks^ what does 

* - *' common sense" Say ? I am very glad that the .gentleman is at 

, last come into that principle, for it is^ wbsA he has heretofore 

J avoided. . ^ 

[ ^ ,^ Mr ^ Burr. Foster quotes that doctrine as established by former 

[ precedent ; but h^ quotes it with marked disapprobatioil, and 

extreme regret ; aftd says, that the doctrine never ought to be 
. ^ ' carried farther. Could that be intended to permit the examina- 

i^ tion to go intb collateral ^nd corelative proof? There may be^ ^ 

^'^ after this, a necessity to test the credit of the witnesses upon th«t , 

proof. / 

\ Our dispute seems to have settled itself into two points. One 
is a point of fact — the othdr, a point of law. Th^ point of law 
is of the last importance. 

As to the ovet act, ^vhich is one point,, it is acknowledged that 
tlfere was no har^ done; but, oh the other side, they say it was 
equivocal, because there w4s a lurking intention to do the. act. 
Upon thW point of fact, then, we are to enquire, whether what 
was done be eriminal, innocent, or equivocal. Then, upon this 
fact, the question i^, whether they can go to different times, pla-, 
^ ces and circumstances, for information > You have decided that -^ 

you had not the right to so into the territories. Then thegen-.- 
tlemen evade, and say they will go into secret confessions, at 
diflefrent times and places. 

This is the point id be settled ; because if it is not, w^ are ai a 

lodB to say what makes treason, and what does not; because it 

would be dangerous to trust to c6nvei*sations at different timea 

and places as to intcfntibns to do so and so. This sort of evidence 

^ might be brought at any time against any person. 

.1 think it can be proved, that there never was in £ngland, or , 
any where, a treason made out, where there was no particniar 
fact' or act attending the charge. There is not one instance, - 
where there was a charge of levying war, where there was. not 
a breach of the|>eacej and somie act of violence/ If not^ thishia 
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f^c first attempt of the kiad of prosecution ; and.if so, it ouj^ht 
to be deliberately considered. v 

The Cfhief Justice recited the opinions of Hale and Foster in ex- 
planation of the term *' levying wax," 

Mr. Burr answered. He took the term to be an army march- 
ing' and crushing all before it. But in this case where was the 
scite ; where the intimidation ; where the interruption of the con- 
stituted authorities? merely in imagination ! there is no poien- 
^iW force proved. 

Chief Justice. I do not know what testimony might be produ- 
ced : there may no point atrise, out of that testimony : if a point 
should arise^ I should consider no time mispent to examine it. 

Mr. i^oy said» that it certainly must be unnecessary again to 
traviel over the question of what was levying wsir, or what com- 
posed it ; since the circuit court had decided. This question, 
and every concomitant one had been most elaborately discussed ; 
«nd any thing else oh the subject must be superfluous. 

Mr. Burr believed that no one could possibly feel the inconve- 
nience of delay so much as himself : but still it was necessary to 
bring forward the. motions which had been prefered, although 
they' might have eaused that unpleasant delay. 

The ground of the present, was in some degree different from 
any former argument •, and! the subject required a new examina- 
tion, according to the field that was taken. Equivocal acts cal- 
culated to lead the mind astray. . Equivocal acts were not 
kfio^n in Law : innocence or guilt must attend every transac- 
tion, and there could not exist th^t sort of medium which an 
equiVDcal act would create. The act of treason must uecessa- 
rily comprehend actual voilence : and though the Supreme 
Court in theiir opinion have made it a step less^ yet tKey argued 
hypothetical ly, and without the due course which the emissloa 
rf opinions or great law que stions tjjce. 

Mr. Wirt said, that they did not wish to reproach Mr. Burr 
with any IntentionaL delay ; but still, he observed there was such 
a thing as wearying out a prosecution by the infinitive touttitude 
of matlons whiich might be made on a case. Whatever was the 
motive, the. aHect was the same ; and it was impossible to know 
when they could get on with the testirtiony, so as to bring the 
close evetx in prospect. 

Mr. JB. Banaolph contended/ that this was a question which had 
not yet been decided. 

In common law, every charge must consist oi act and intention 
to constitute guilt : but he would venture to say, that tl»re had 
not yet a case even existed, where a man was called to answer 
to his intention, until hisAcf was first proved to hare been 'ille- 
gal ; and then only 90 uld they be coupled^ This ran throughout 
the whole code of criplinal law. Thus when you speak of kil- 
ling a man, the prima facia evidence is the. iritention ot the per- 
a<pn who did the act ; and hence various names are given in law 
to the act of killing. Robberies larcenies &c. require the same 
I^al investigation, and so with respeet to treason : a meeting 
might be treason ablc-^it might be harmless, or even justifiable. 
He only rmQ he said, to |"equest that the court in its investiga- 
tion of the case, would atteind to the sub-stratum otevej^ <?rijniQaI 
Vol. 3. Y 
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case^ and then be was sure there would be an end of the aiffair at 
Cumberland, 

Mr./fovphscrvcd, that it was for the Chief Justice to determine, 
how far the act of treason had been committed^ and how far their 
principal powers were capable, under all the circumstances 
which were about to be offered, to accomplish their object, wa$ a 
question for the Chief Justice to decide. 

We have been engaged (said Mr. Hay) since ten o^clock in the 
partial examination of one single witness. I hope. Sir, that on 
Monday you will pcfrmit ds to go on with the witnesses, and 
that you will stop Us whenever we go out of the tract.. Unless 
we ^re so permitted to do, we know not what we shall be able to do 
with our witnesses to keep them here. I am content to acquiesce 
to the bounds laid down by the Court, and measure our steps by- 
its decision. It must come to this at last,- let the event of that mo- 
^tioh be what it might. ' 

Mr. Bttrr/ 1 suggest to the gentlemen, that if they want to 
save timcy (which is not to be doubted as to either side) they 
ought to pursue the recommendation given on the original mo^ 
tion to commit r that they should first bring their testimony as to 
the overt act, and then progress to other acts. Now, it was im- 
possible for an innocent assembly to be construed into an act of 
war. In order to discover to what peculiar description the act 
belonged— Hivhether it was an innocent assembly, or a warlike 
one, reqiiircd the explanatory aid of collateral testimony. Sufii* 
cient ndtice however was given to the prosecutions of these dis- 
tinctions, and that they would be stopped if they atteippted to 
wander. I am willing tO' meet testimony any where ; but I can- 
not meet it at once in all places— In Virginia, Kentucky, Tennes- 
see, &c. 

Chief Justice. The Coutt has permitted' the <?onversat ion this 
afternoon to proceed, under the persuasion that gentlemen wo;uId 
not proceed to any extravagant length, but now I feel the iieces- 
sity of confining their arguments to the particular position laid 
down, Tere is a very material diiferehce between arguments upv 
on all the testimony^ and arguments on one particular piece of 
testimony. 

The question before the Court is, whether evidence of the trea- 
son charged at the mouth of Cumberland, might be collected 
fr^m expressions used at other placed. Gentlemen have varied lot 
their descriptions of this. Some seem to. consider the overt act 
not ta be any other tham collateral testimony. ' 

t consider the true situation of the Scase to be, ota a qoes^ 
tion, whether this evidence may be given respecting the tn- 
Wniiori of the charge at the mouth of Cumberiahd. iNow whe- 
ther it proves the lsu)t, is one thing; and whether it might be 
ieard, althdugh drawn from another place, is another. 

Now^siJppose there was a body of men, assembled in any one 
l&tate, for the purpose of attacking the government of the United 
States at any one point — they (J id not openly declare this, though 
it w^s their object: Welt, they. pass through several States with- 
out the appearianoe of hostility or violence! They io not appear* 
tAtrn^d 5 but perhaps convey their arms in wagons, boats, boxefe, 
ia* whatever. When they come to the point of attack, they take 
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oat these arms and attack the place. Now all ti^ill ajgree that this 
is levying war. But the question is» whether it is not levying war 
at the plaee where they first had these arms — seeing that they 
dwa,ys had them at command, and could take thenioutany 
time* 

A farther question of importance is, whether war can be levied 
without the employment of actual violence. Npw as to potential 
force^ they must have arms somewhere at command^ to be had 
it any time they shall choose, for action. Whether this is not 
levying war, provided you can dispense with the act of violence, 
is a question. If they have the arms, if they proceed towards the 
march, and if th^y have declared themselves, I suppose it if. This 
is wha^ is called an equivocal act, because they may be going 
aomewhcre for atiy other purposp ; they m^ay, as Mr. Martin says, 
intend to rob and plunder a town and yet it be npt treason. 

But the question is, whether the overt act.be treason? If the 
overt act is established to be treason first, then their ^oing on to 
attack a place, must be an overt act in levying war at that place: 
and if the overt act may be committed without violence, it m^y 
be an overt act of treason before the offence is committed, and 
when, it is comnienced with that avowed intention. The relation 
is so exceedingly strongs that it appears evidence ought to be 
heard. If at the mouth of Cumberland they had formed th^ 
evident design, and had afterwards proceeded 4© wn and taken 
New Orleans, subverted the government there, and taken the 
command of that tc^wn on' themselves, there could have been no 
doubt, but it would ha ve^been an overt act of levying war there; 
but if they may levy war without any particular act of violence, 
1 dp not perceive why they >niight not have levied war, under 
such circumstances, at the mouth of Cumberland. 

But if, after leaving the moutli of Cumberland, that body of 
men had^ been hs^rangued by their leader, and he had then de- 
clared l^s intention ojt levying war somewhere else; that would 
not have been evidence of the overt act at Cuniberland; because 
it would not have been proqf that Jhe body, of men at Cumberland 
intended any thing hostile there, as it was unknown to themjwhen 
they sat off. But if this harangue had shewed, from its nature, 
t|iat this very sanie intention had been held and known at the 
mouth of Cumberland J it would certainly partake of the same 
nature aiid character as though the crim.e had been committed at 
Jfew Orleans. . .' 

There appears to me no difficulty in hearing testimpny expla- 
natory of the intention of the meeting i but the question is, whe- 
ther certain testimony which might be offered, is explanatory of 
the intention of the meeting or not? But I shall hear it, and let 
its weight be determined hereafter. 

I doubt its appHcanc/ ; because I do not kno\^ how a single in* 
dividual, unconnected^ with the rest, could do such an act. It is 
a very different thing from what it would be if the others ,hs|,d 
k;nown it. ,. ; . ' . w 

1 do not say but a igiftn might levy war through the i^trii^ 
mentality of pthers ; gflihoug^ th^y may riot know it. S^^u^h 
has been said on thi? subjepi., that I thought it proper togivp. thi^ 
genera} view of iny icl^asi. ' . 
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The point upon which 1 want to be satisfied is, whether tbi^ 
testimony can prove the intention of the meeting at the mout{l 
of Curtberlana ? 

Mr. Hatj, That question can be decided. Sir, after the testi* 
'jnony has been heard. We wish to be permitted to shew the 
facts and circumstances. If from the general character, it shall 
Appear that they had such confidence in his integrity and his 
views as to go where he was going, and take fate with him, I 
cannot see of what great importance it is, whether h^ explained 
himself particularly to them or not. 

Chief Justice to Mr. Hay. Have you much testimony as to the 
occurrences at the island } 

Mr. Hat). I do not know that I have ; but the character of the 
transaction may be gathered from other sources, which appears, 
to me to be nearly the same. 

Mr. JVtckham expressed his opiniojn upon ijhe overt act as he 
did before. 

^ The Chief Justice said he should hear every thiiig on the sub- 
ject that was proper; either as to the act or the intention. 'Vh^^ 
intention of the meeting was the part on which he had avoided 
hitherto to give an opinion. He was willing to hear any testimony 
however on that subject*, and then he should enquire into its 
weight. The testimony, however, which he had heard, did not 
appear to attain to the object i however the connection with what 
was left behind might show it, he would not say. 

' ■'■ ■ . ' "< ■ 
MONDJy, Sejbtem^r 21: 
'Immediately <^ the meeting of the Court, the Chief Justice 
said — On a farther reflection, f have thought it best to hear thb 
testimony which goes to an explanation qf Col. Burro's intention 
/ as to the mefetingat Cumberland. This will embrace the operii* 
j troiis afterward^. ' Every thing which bears upon that meeting, 
will be received as proper testimony. 

Mr. Burf' said, they had come prepared to argue the two doubt- 
ed and undecfided ]3oints which were suggested by the Court. 
First, it seemed to be doiibted, whether the acts on the island 
were criminal or' innocent. This they were prepared to shew 
was perfectly innocent. Secondly, the question is, whether the 
prosecutors would be able to go out of the Uiiited States for tes- 
timony. ' 

i have laid it down as a true ma^im, that no, act, in itself is in- 
nocent — where no harm is done to any one, can, by any torturing 
or extortion of evidence, be made an act of guilt : and we pre- 
sume that no man can have the innocent acts of his life ques- 
tioned.' • 

The first enquiry is, whether the act in ;itself is unlawful (mt 
injurious to somebody > Until that, we say there can be no other 
enquiry made. If the Court do not see this, in all its latitude, 

we are ready to prove its ft-uth. 

I. have, sinee the last meeting of the Court, received two let- 
torsrWiich regard thd subject now undet* discussion. They in- 
&rm^e, that testimony is on the Why, which might be daily ex- 
ited. The nature of that testiippny is highly interesting to 
> and the public. It tends to show that the public and myself 
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hsive been sold. They arc of a grade and nature that wcwld 
niak^^. it improper to mention, were it not that I wish (on that 
account) the opinion of the Court to be suspended until I aacer- 
iain thcr weight of that testimony, e mi if it should be ten or fif- 
teen days delay. On the other t\i^o points^ wc are ready to com- 
mence an argument, l" he first question is, whether the evidence 
is to be received that these men were engaged to enlist men' out 
of the I>Hited States? 

Mr. Botts was not surprized that the Court should feel a reluc- 
tance to hear farther debate, because its patience must naturaU 
ly be worn ont • but it dould not be a more painful task to the 
Court, than it was to the counsel. But, however Jiainful, the 
duty- must be performed. The' point made, he said, had never 
yet been debated. He contended that it must be a matter of great 
regret, first to permit testimony to be heard, and after tJiat, that 
the Court should declare, that testimony to be illegal. He next 
appealed with urgency to the feefings of the Judge on the State 
of the subject ; but whatever was the dee ision, he said it was 
the duty of the counsel to submit toil No time he believed 
'Would be lost by a submission to their request. 

Chief Justice. 1 should have no difficulty at all td suspend a 
decision^ where momentous testimony may be suspected to ex- 
plain facts of importance; Nor shall I feel any dislike to heatr 
mny arguments on any part of a casjp which gentlemen on eitber 
aide may deem important ; but there is a difference as to the 
views of what is important — as to the nature and effects of tes- 
^Iinony, and as to its applicability. 

The points which were suggested, do not seem to belong to the 
testimony. There have been questions of this sort adked of some 
of the witnesses. I do not say what will be my ultimate opinion 
on the subject. 

If gentlemen are earnest to make their motion, I shall not si- 
ience them ; but f will suggest, that a day has been already em- 
ployed to na effect. 

- There is no jgreat doubt of the bearing of ihe testimony ; therc- 
:fore, as a sitting magistrate to examine, I have a right to hear 
all testimony, where ver it might come from. 1 ought to hear a// 
testimony on a motion to commit, respecting the whole transac- 
fioti j and although the application ot it might not be sb strong 
SL& the counsel may suppose, yet its weight must be duly apprecia- 
ted after it is delivered. 

Mr; Wickham &z\i, that their position was made upon a doubt 
-which the court had expressed, as to t}ie equivocal nature iof the 
act : it was their wish to removft that doubt, by an argument on 
the subject — for nothing could be more clear, than that an overt 
MtcoxA^ not be a matter of doubt. If the a6t was proved,, nothing 
collateral was necessary. He said that they were not afraid of 
any legal testimony i but there miist a serious question remain— ^ 
whether Col. Burr was to be prosecuted through the whole' of 
his life ? and the result t)f this question now rested much On the 
present motion. 

But, he would have no objection if it were to be examined in 
thla. Court. It was to gx> abroad ; and Jie undoubtedly had a right 
to require that ^uch testimony should not be heard. What idthc 
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nature of the tesiimonj? Duabaiigh is brought here. I ^0 not 
know what is the character of this witness, but I know that Dun- 
baugb was apprehended as a deserter ; and that he was brought 
round here by General Wilkinson, who might have put the mar- 
tial law in force aeamst him if he had pleased. 

Mr. Wickham then went into an examination of the testimo- 
ny of Albright and Read ; but as this was afterwards aa strong < 
ly scrutinized as possibly, we forbear to anticipate it by any re» 
marks now made. He also received Kome of the proceeding of 
Friday and Saturday, on the comparative nature of a military 
\ ' assemblage at Cumberland. 

Here he also renewed the position that Col. Burr had been al^ 
ready acquitted of what he was now charged with. This did not 
jmerely afiect him, he contended, but every citizen of the United 
Statejs, and if this course was persisted in, noipan in the United. 
States, could rest with sal'ety. On these grounds they wished 
the opinion of the Court, but a, doubt was expre»aed\ — These 
4oubts they wished to go into argument about r but at any rate 
they should object to any extreneous evidenice, 

Mr. Burr.' There may need so9)e apology for such apparent 
opposition to what appears to be the mind of the Court.; but I 
must express my great disappointment, that at the opening of the 
Court, there should have^been such a decision given, if not the de- 
cision of the obiiur. 

Vfe wish now. Sir, to examine the nature of the facts — it is of 
the utmost moment ; — (not to me only but to any person.) I want 
it to be settled upon its true principle, as one of the greatest iin- 
portance — whether an act thai is in itself innocent, can by any 
means 'whatever, be tortured into guilt. We hoped to haye been 
heard on the sul)|ject. , 

Cktef Justice, On the question, whether ^* an act which is in it- 
self innocent, can be made into guilt,'' is what the Court caa 
entertain a doubt upon : nor is this a question at all before the 
Court. I will not hesitate to say, that an act which is innocent,, 
aannpt be turned into guilt, even by illegal testimony. This po- 
sition might, perhaps, at some, time receive its answer. 1 shall; 
not now waste time to take it up. Theideas which 1 gave in the 
opinion, was upon a very elaborate argument, and under all the 
light that it seemed could be thrown on the subject. Mo more I 
think it necessary. 

But, if gentlemen will go on to prove tha^ian examining mag;is' 
trate is not to examine explanatory testimony, nor hear it, theu 
I am willi^ng to hear gentlemen with patience. On that subject { 
hate no doubt for my part. 

Mr. Burr. I wish to point out in what the Court and my coun- 
sel are at variance. It is admitted that an act, of itself innocent;, 
cannot be tortured into any sort of proof to make, a crime. 1 also 
say^ that equivocal acts, (ibr act of life almost is equivocal,) can- 
not be brought to bear against any man on a capital charge, and 
no circtunstancbs can require or call for it. We shall shew, that 
thero was no traitorous alarms at all ; nor any injury done to any 
one :dtl^ugb proof was sought, but that the assemblage was in- 
iioceoat. We trust that the Court will not come to a decision with- 
out first hearir^. argument j otherwise, it may producC;^^ lo me,^ 
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immense incanvenience. It will involve enquiries of principle'!^ 
mrhich ousht to be well and distinctly underetood. 

Chief Justice. I am very strongly persuaded myself, that tie 
suggestions which are made, and which certainly deserve seri- 
ous consideration « are certainly suggestions which will have na 
operation on the testimony : but however, having dttong c^ifi- 
dence in them, I will go into the argument. 

Some conversation as to the point, occurred between Mr. Wick- 
iiam and the Court, in which the Chief Justice again explained hi» 
opinion. 

Mr. Burr. If we do not mistake, wfe are prepared to shew ihm 
testimony offered, could under no circumstances, be received at 
«ll. If 1 bad declared mj intention, even was it to overturn the go- 
vernment, doubtful testimony ought to be received as doubtful as 
the fact; but not as to the admissibility of it. We do not think that 
it will be of any importance on the present case ; but as a prece- 
dent it must be important to ascertain true principles. 

Mr. /afejr. The witnesses have been detained here such aii ex- 
treme length of time, that I trust I shall be excused when I in- 
fornix the Court, that I rhean to take the affidavits of the witnesses, 
and discharge them. The counsel on the other side, I am sorry to 
say, do not deem disposed to close this case. [He mentioned the 
number attending to be thirty'or forty, instead of one hundred 
and thirty or forty, as had been stated.] 

After some general conversation, of no importance, Mr., Hay 
went out to take the affidavits of those witnesses who were pre- 
'0ent. . 

Mr. Burr insisted upon his right to demand, that no witness 
should be discharged without notice ixi him. 

Some desultory conversation here ensued on the subject of tes« 
timony, (of no moment) between Messrs. Botts, Burr, Wickham, 
Martin, on the one side ; and Mr. VV^irt on the other: The Court 
made some observations. The topic also turned on the opinion^ 
and on the transactions in evidence. 

The Chief Justice insisted, that the defendant's cdunsel should 
either goon with the question, or that the evidence should pro- 
ceed. The counsel have said, that they have got through the 
testimony at the island. Testimony which shows the desigil df 
the march, (or departure) may, perhaps, be carried back by re- 
lation to the meeting at the mouth of Cumberland. Whether it 
can or cannot^ is a matter of argument. I shall hear testimony^ 
before I hear the argument. 

Mr. Wickham. Then we understand, that when we have got to 
this point, we shall be at liberty to produce our opposing testi- 
mony. 

Mr. Hay returned, when conversation ensued between the par- 
ties at some length, but of no public importance. 

Mr. WickhamiteTe objected to the receiving any depositions as 
testimony *, and gav^ notice, that should such be offered, they 
should oppose their being received as evidence. It was an irregular 
proceeding, because it did not admit of the parties being cross 
examined. If they proceeded to take depositions^ it would be 
considered as under the authority of this Court. 

Mrl Dunbaugh was here called forward again. He observed 
that Mr. WickSam h^d mentioned, that he was a stranger t« 
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'Col. Burr. I WaS^ not^ said the witness — ^I trkyelled with him iu 

Mr Half, State what passed b^wecn Col. Burr arid yourself 
about your getting people to join him. ^ 

Witness. \ stopt before with saying, that Col. Burr had not 
spoken to me to engage citizens t but he had spoken to me about 
soldiers. On the 30th of December, after Coi. Burr had obtained 
Capt. BisseH's consent for me to go M^ithhim, I went to Col. Buri* 
where he was encamped about a ihile or two below the garrisoti 
at Fort Massac on the Indiana side. Gel. Burr asked me into faia 
cabin (a private room he had) and asked me if 1 could not get ten 
or twelve of the best men in the garrison to go along with him. 
I asked liim how it was to be done. He said, ^^ get thetn to de- 
sert.*^ I told him no. He asked me if I could not steal out of 
the garrison^ arms, such as mudcets, fusees and rifles. I told him 
that i would not, if I could, for him or any other man on earth ; 
. that I had always been well treated by the officers of the army. 
I told hjm I had a rifle of my own ^ and he told me to bring it 
withme, and he would pay me for it. I started then to thegar>- 
rison, and prepared myself to go ; that was, after Col. Burr. I 
had ol)tain^d liberty of my captain. 

[The couniiel for the accused contended that this kind^f ted^ 
timony was not at all relevant to the subject. After some di^ 
cussion, the examination proceeded.] 

At the mouth of Cumberland, Walter David&fon engaged a 
man by the name of Casey. Q, on what terms? Witness. X do not 
particularly recollect. Q. How did yon know that Davidson was 
the agent of Col. Burr ? Witness, He belonged to the party and 
told me he was an jagent for Col. Burr. The substance of the 
engagement was ; he was to receive twelve dollars and a half per 
^lontn for six'months, clothes and victuals for six months, and 
one hundred acres of land, to fight against all . opponents. Thiis 
Mr. Davidson, Plumb, and Andrew Wood, were sent to New- 
Madrid to enlist more men. [The witness here returned'to that 
point in his narration at which he had been interrupted on his 
lormer examination.] When I Tctumed to Fort Massac on th^e 
:28th December, I gave Col Burr's compliments to Capt. Bissell, 
and told him that Col. Burr had sent him a barrel of apples/ 
The next day, 29th, this Mr. Davidson, Plumb and Andrew- 
Wood, came to the garrison very early in the morning, in a skifT; 
this was the time when they told me that they were going to en- 
list more men for Col. finrr. They bought a skifi' of me, tkat 
was left with me to sell by a Mr. Cutler, a sui-veyor \ their own 
skiff ^was afterwards carried off by Col. Burr's party. That 
evening after sun down, a barge came to Fori Massac witli 
twelve men in it. Col. Tyler and major Hill were in it, and I 
think also major Smith. They went up to captain Bissell's quar- 
ters, where they staid about twenty minutes } and I then heard 
Col. Tyler tell the boat's crew tore torn to where Col. Burr was 
encamped, with some other instructions that I did not hear. 
Between twelve and one o'clock that night, CoL Burr's boats 
passed by the fort, and landed about one or two miles below the 
garrison. 

]?Ir. H^y. How many men were then in the garrison ? A. For- 
ty-four men. Q, Was that the ijsual compluneni of men? A^ 
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No i some of the troops had goxus to Newport « And apme to other 
places. Q. Was thera any artillery ? A. None. Q. How wide 
is the river at that place f A. About a jnile wi4e. Ne^i^t tporn- ,, 
in^ CaptaiQ BisseJItolcl/me to get six men with the clinl};er boat^ 
to take him down the river a small piece. : While, the inen were 
getting ready, a Mr. Fort (perhaps his Christian name was John)*^ 
who. had been lying there several days, asfced ;tliehow 1 would 
like to go ilong. i told him 1 should like it very well, if I couid 

Set leave to go. . He told me he had been speaking to Captain 
isseU the evening before, and that Captain Bissell had conseBt- 
ed to let me go. While the boat was getting ready; Captain Bis* 
sell. Colonel Tyler, Major Hill, and 1 believe Major Smith, came 
down. Captain Bissell got into his own bdat; the rest pushed 
off iiia boat that had been lying there several day^i and fell 
down in company with hira to where Col. "Burr was encamped. 
Captain Bissell wedt into Col. Burr's boat^ and while there. Col, 
Burr askedhim toletmego with him* I. heard it, because though 
I was.nbt in thS same room, there was a thin partition between jus; 
iaind^ I heard^,hitn ask Captain BisselL 1 did iiot hear captain Bis- 
seli^s answer. Captain Bissell eame out, got into his own boat^ 
and after going one or two hundred yards, we landed an4 walk- 
ed up to the garrison. Thirtieth Decemberj while I was in the 
pillitary store; a man came in, who brought two letters from CoL 
Burr. He gave Captain Bissell one, and the other to me. Captain 
Bissell went out, and after I had done in the store, he called me, 
took ra[e through the Sally Port to the back of the garri^n, and 
asked me whether Cdl. Burr had been Speaking to me about a 
furlough. I told hini no. He asked me whether I wanted a fur- 
lough to go: 1 told him with his approbation and advice, 1 would 
4^e one. Captain Bissell said he would not advise me ; but if I 
wanted one for, twenty days, he would give roe one. He told me 
before the twenty days w^re out, I should see the general. He 
asked me if Col. Burr hvid. told me any seerets, and if he h^d> 
ihat I must keee them to myself. 1 accepted of captain Bisseirs 
offer, and he tdld me to get ready to go with Col. Burt. 1 then 
went and saw CoL Burr, . and the conversation passed about the 
ivten^and arms which I have already related. That evening (oi> 
the 80th Deeember) Captain Bissell sent for me to his quarters, 
and told me he was going to advise me what I was to do ^, he ad- 
vised me never to forsake CoL Burr, that he would do something 
ibr roe. He told me thatif ever Col. Burrgotkon afield of.bat- 
vtle, never to leave him on the ground. At the same time he 
iQiade me^ a present of a silver breast-plate. That evening t 
went to C^tain Bisseirs for my furlough. He gave iiie a tur- 
lough, with a letter to Gen. Wilkinson, to be delivered W Col. 
Btrrr. Col. Burr had then started, and 1 was to give jb&a the 
letter as soon as I overtook him. -On the 31st December, being 
^e day for muster and inspection, i asked Captain Bissell if I 
'Was io show my elothing ; 1 said they were all packed up and on 
board>. He told mo .1 must borrow some for inspection, which I 
aecord^ittgly didj agreeably to his orders. Whilst the men were 
onpa«lide, 1-went to hia lady^s qjuarters, to take ray leave, and on 
my return. Captain 5if5S.ell hrvring brov^ht the men to a ground. 
Vol. i1. Z - "" 
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he toil me^ *^ Ijluikhnxx^ht IwiA you success, let >6u §o where 
you will/^ I ivrajated to see Dr» Tuttle, before I went, and Cap- 
tain BisseU told me if I bad no paitieular business^ 1 had better 
^o on, and if any one a^ed me where I was going, i was to say*- 
i was only going a tew miles do^n the river, and that I was com- 

'^ing back agaih. There was one of Col. Burr's boats with eight 
hands lo take me to him. 

We orertookCoL Burr on the first of January at N«^ Madrid. 
I handed him a letter for General Wilkinson, and he broke it 
openi. I told him the lettei* ^asfor General Wilkinson : he asked 
f>ardon, took me into his cabin, and sealed it up. 1 asked him 
what boat I was to go in, and he said, in his own, as its acco- 
modations were better than in any other. We left New Madrid 
about eleven or twelve o'elock that day, (first January.) An- 

'^^^drew Wood remained at New Madrid> and Plumb, and Walter 
Davidson^ Hi^ho had been sent on to enlist men, got on^ board the 
boats, and Mr. Hopkins was left in their plac^es to enlist. After 
^e got into the stream a keel boat come along side, and took Col. 
Bui-r into another boat some hundred yards oC I saw him on 
the bow of that boat giving some instructions, but 1 could not 
hear hitn. Major Floyd had charge of this keel boat and crew> 
and i undisrstood they were instructed to be at Natchez in four 
days. When we got within forty-five miles of the Chickasaw 
Bluffs Col Burr asked me if 1 wouldgo ahead with him to Chick- 
asaw. BFuffs, in a small boat, as I was acquainted with the river. 
1 told him 1 would^ — We got into a small boat with twelve toore 
men, and be gave general orders to other boats to follow on, so 
as to reach the Bliilfe early next morning. AVe got there between 
twelve and arte o^clock that night, (third January*) After we 
landed Colonel Burr told me 1 must go up to the garrison, and 
nsk the comn^anding officer if he eould not get quarters that 
night for himself and men. Whwi 1 arrived at the garrison 1 was 
conducted to Lieutenant Jackson^s quarters — He returned his 
compli mentis, and said, he would furnish them with lodgings.-^ 
Cblonel Burr went up wiih some of his men and supped. The 
iBSxt morning Colonel Burr asked me if 1 was acquainted with 
the men at flie garrison, t told him I was*--tle asked me if I 
could not get ten or twelve of the best of them to desert. I told 
tiim I would not! He then said he would speak to them himself, 
^nd get two of the best men» and he asked me to name them, 

' whidi i did. (Upon bein^ interrogated the witness said, that, 

. there were nineteen men in the fort ; few pieces of cannon, and 
the riv^er about ^s wide as at fort Massac.) Some time in the af- 
ternoon 1 asked Col. Burr if he had ^ot the men to go with him ; 
he said be had. Some time that evening jbe told me> that Lieute- 
.iiant ^aoktSon and the other men Would follow in a few days. That 
day Colonel Burr employed a man^ one Skinner, to run him some 
musket balls. He run him six huhdred, for which Col. Burr 
paid^him one dollar. He bought three doi^^n tomahawks out of the 
raetoryi which Col. Burr distributed among bis men, some he 
had helved. That day all the boats landed at the Bluff, and on the 
fifth they all started, except a small boat left for CoL B. Be^soon 
overtook us and got into his own boat. No one came fVom the 
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gttrtimn wiih }uta. We proceeded ta a place called Pat^yrA^ 
thirty five miles. Ocbore B^au Pierre, on the tenth January. Col. 
Burr again asked nie> if I would govdo^rn to Bayou Pierre with. 
him, . • . 

Mr: Wickkm/i asked tbe Cg^urt, irhetber the witness should pro- 
ceed. How w^s this kind of testimonv calculated to prove the overt 
act? How was it relevant to the charge ? iWas it not better for 
getitleixien to extract whatever they deemed material out of the 
witnesses by putting interrogatories ? 

Mr. Wirt. The witness was just comineio certain declarations 
(kf the accufMsd^ which direci:Iy related & Ihe objects of this ex- 
pedition. When he has arrived at Bayou Pierre, and is about to 
tell something that is importanty he is stopped. 

Chief Justice wished the attorney to put interrogatories. 
Mr. /fay. D^d you ever get out of CoJ. Burr'sboajt tp get into 
another? A. Nevcr> except at Chickasaw Bluffs and B^yoit 
Pierre, when I ^ept with Col. Burr at his particular request. Q, 
Did you go ashore at Judge Bruin'^.^-— and state what happened, 
there. ^ 

The counsel for the accu^tpd objected to ^is general interroga- 
tory. • \ 

Vhief Justice, Ask him whe^er any thing happened the/e re- 
i9|>ecting this expedition:. 

Mr. hatf: Perhaps tibe witness^may omitfacts:, because he deems 
them unimportant, which I may consider extremely releyaut. — 
Did anything happen at Judge Bruin's respecting, a publication? 
aod state what it iva<. 

Jffitness. On Sunday, 11th of January^ while we were three or^ 
fetir hundred yards from the shore, CoK Burr told me to arm 
myself with a rijle and conceal a bayonet under my clothes. He 
told me he was going to tell jtne something.! must never r^lat&; 
9gain . He then told me that General W ilkin^n had betrayed 
him; that he had played the devil with him^ and pi'Qv^d the . 
greatest traitoir on the earth, i^told him I coiild never believe 4t, 
and asked him how he knew iti He said he hfid seen published 
in a paper a letter^ which.^ he had seme tim^ befor<^ written to , 
Oeheral Wilkinson in cyphers. He mentioned that General Wil- 
Ifiinson had made oath to this, letter before the Court,' or in open 
Court, 1 do not recollect which. He told me h^ was- fearful of 
being injured or taken ; that I must keep a good look put^apout 
^udge Bruin's. Colonel Burr went into Judge Bruin's to break* 
fast, and I went into a cotton gin that was near the house. ,^ 
boat^ came, and he told me to take a spy^ass and see lYhether it 
was his boat. I could not determine.-^He then directed me to go 
ddwn, and if it Was his boat to fire a musket. Q. Where is Judg6 
J^ruin's I A, About a niile and a quarter below Bayou Pierre. ' 
Mr. ff^trt. Where did he say he had seen the paper .^\^, The 
paper had been handed by Judge Bruin to Colonel Burr the even- 
ing, before. Q. What was the conversation at Judge Brjuia^s ? A: 
Colonel Burr asked him if he had any papers. He handed him 
this paper, and after reading fifteen or twenty miiiutes, he rose . 
up an^ said he must go to the boats. 

Mr. Hay, Did the troops from the boats land there ? A, Yes. 
ff With what View did the men go ashore below the mouth o^ 
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Bayou Pierre ? A. They landed ti^o er three miles beIow« io the 
Louisii^na tcrritoi*y. ' 

.The oppoisite counsel objected to these questions; but the/ 
were overruled by the Court. ' 

Mr. Hay: State ^ hat happened at the landing of the men. 

Witnesi. Some days after the men landed*, (they all landed) 
Colonel Burr ordered ground to be cleared i'or a parade ^ound, 
IbrHhe purposeof exercising the menvbut 1 never saw the ground 
myself; nor the men exereisir.g. Some of the men however arc 
here ; Mr. MimhoUaod-is one oi those men who assisted in clear- 
ing off the groun'l. There was a guard of twelve men paraded 
at this place. Wyllie for one had a rifle and sword. ^ 

Mr. JFirt. W ere there any Indians at that place ? A None. 
Q. What produced this guaid? A. They understood that the 
militia were coming to take Col, Burr, and these \% jntn were 
placed to alann the boats. Q Was this before or after sinking 
the muskets ? ' A. It v^as before The witness, upon being fur- 
ther interrogated^ deposed, that a Mr. Lemaster had taken po- 
tatoes out of a hhd. then 'in Mr. Blannerhasset's boat, a barrel of 
potatoes, with .which he said he was going to fill the box of arms, 
so as to make it appear like a box of potatoes ; that he was ask-* 
ed in the presence of Colonel Burr to- go and help to clear the 
ground ; that Colooel Fitzpatrick came to take an inventory ^of 
all the eoods und arm^' that he could see -, but that he did not see 
ColonelF. search for the arme.- •• 

Mr Burr. - Where was I all this time ? A- I know not ; but 
I saw you handing two or three muskets out of the oabin window 
of your own boat into' Mr. Blannerhasset's boat. The witness fur* 
ther stated, that the arms which were sunk, were ^unk between. 
Petit Gulplf and Coies*9 Creek ; that Colonel Burr was looked 
upon, as the commander in chief of the expedition : that in the 
night his boat was distinguished by two lanterns, placed one a- 
bove another, whereas the rest had but one ; and that iii the day 
time handkerchiefs were hoisted in some of the boats by way of 
flag. . .- . - , ^ ^ 

Cross examined. ^ 

Mr. Burr, Yop say your furlough was for twenty days } A. It 
was. Q, After the expiratioii of this furlough, wer? you not 
advertised as a deserter ? 'A. I was, ' Q.. Were you taken up ? 
A. 1 was not. Q- When you got to Baton Kouge, did you write 
to Gen. Wilkinson.? A. I did. Q,. WAat clid you write ? A. That 
my furlough had been taken from me *, and that if he would send 
me a furlough or a pardon, I, would come on in three days. Q. 
pid you promise to give any information against me ? A, I did 
not. . . • 

Mr. TVirt observed, tliat he was authorized \)y general Wilkin- 
son to say, that he had the original furlough given by Capt. Bis- 
seil. ^ ■ < •' • ' ,-'. • ■ ..- , ■ . 

Mr. Martin. Did he send you a pardon.^ A. General Wilkinson 
v/rote to mc i-o eonie down! Q. Havc^-ou that letter? A. No. \\ 
was taken from me at Baton Rouge Gov. Folk has it at this 
jnoment. Q. Did you write to Capt. Bissell } A. 1 did. Tmention- 
ed to Capt. Bissell, that as both of us might be injured by this 
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traasaetion, if he would say that be had Bent in« as a 9py,ih 
i^ould clear botji him and myself. Q. Wheii were you discharg- 
ed from the army? A. I was discharged in 18Q5, when I tra- 
velled with you. Q. Why were you discharged? show your hand 
to the court. A- There is my hand (one of the fingures appearad 
to have been injured) i can show my discharge. 1 procured a 
substitute ; many have liberty to procure them. 

Mr. Hay, Hand me the discharge ; the witness accordingly pre- 
sented it.* Did you come round with Gen. Wilkinson? A. I 
did.: Q. Were you subpoened ? A.I did not know I was. Q. Who 
requested yon to come round from New Orleans? A. I came by 
request of Gen. Wilkinson. Q. Did he say for what? A. He said 
^'u wii^ess, Q, Yon gave a deposition in New Orleans? A. Yes. 
Q. At whose request? A. At Oen. Wilkinsons, Q. When.I came 
down the Mississippi in 1805, by whose orders did I have the men ? 
A- 1 thoueht, by Gep. Wilkinsons. Q.Had they arms.^ A. I think 
not, Q.Had they eolors? A. They had, and they were flying 
^ every day. Q. Did you not tell me you expected your discharge? 
A. yes. ^. Do you not know that the soldiers aJb Chickasaw Bluffs 
wanted to go with me ; and I refused them? A. I recollect that 
you wantedme to get them to go, but I refused. Q. Did you not 
tell me that some of them wanted to go? A. I tnentioned one or 
• two. Q. Did any go? A No. Q. Why? A. You told me that the 
lieutenant and all would follow in a few days. . 

iV^r.- ffiri. This previous voyage you took the year before ; 
were they not troops of the. United States ? A. They were. Q, 
These soldiers; were they going where their company was ? A, 
The whole pompany were ffoing to New Orleans^, and this barge 
with ten men w^ sent on a beadL And this flag belonged to them jt 
^. It did. 

' Mr. Wiekham. \Ncre they regimental colors ? A, They were 
Ciolors made for the barge. ^ ^ 

Chief Jmtice, Did you teil Captain Bissell, that Col. Burr had 
applied to you to get the men to desert ? A. I did not. 

Mr ,^>^, Did^you not reject the proposition ? A. I did. 

At the .request of the Chief Justice, the witness here describ- 
ed the particular manneir in which the arms were stink. _He said 
that they were so deep in the water, as to prevent the boat from 
- going within fifty yards of the shore. He also related his visit to 
'Judge BrninV where Colonel Burr got the newspaper. He also 
stated, at the request of the Court, the contents of his letter tg 
General Wilkini^on ; that if he would send him the furlough 
which Lieutenant Roney had taken away froin him, or a pardon, 
he would be there in three days. General Wilkinson informed 
, hiR), that be had behaved very wrong in leaving the man he was 
going down with ; hut if he would eome down he should not be 
-molested. 

Mr. JVirt\ Where did the party break up ? A. A few miles 
below Coles^s creek— Q. How far is Coles's creek from Bayou 
Pierre ? A» About twenty*five miles. Q. When was it, that this 
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* The discharge statp^, that *' having served three years and six 
months, and being permitted to procure a substitute in his place (J, D.) 
is h^ehif (^charged 
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jfaxtins 0peeeh was made at Coles^s creek ? About th^ sixtb 
seventh of February. 

The interruptions in the examination of this witness were al- 
nfost innumerable^ and the appeals to the Court very frequeat, 
M^hieh produced a reiteration of eonrersationa on the applicabi- 
lity of the evidence, the boun(]ary of the United States^ &;e. and 
remarks from the Court in answer^ ^ho thought that time would 
be saved by letting the witness (go on, apd afterwards appreciat- 
ing his testimony. The public could not be^ratified by readin^^ 
nor could the inquisitive be informed by the insertion of eyjety 
desultory conversation which occurred. The evidence ijirill, how- 
ever, be fiilly detailed, and every applicable argument. 

On the question being asked of the witness i:especting thj& land- 
ing of people at Bayou Pierre— :Mr Wickham wanted to know 
what could possibly be proved by this .* 

Mr. Uatj said, that he believed the ansiirer w6uld tend to «ho!w^ 
more immediately^ the military character of these men. 

The Chief Justice did not know how this could be applicable. 
One side might suppose alawiul act« what the ether side might 
suppose military and hostile. If it went on to prove' the conti- 
nuation of the intention that was held at the nvouth of Cymber- 
land^ and any unlawful intention was formed there, it might be 
received, 

Mn IlayBSLid, that this was one of the stipulations made — ? 
those who had previously joined the party, at the mouth of^Cum-, 
berland, when they got down to Bayou Pierre, expected some 
oppositioiu^-at the mouth of Cumberland they expected none> 
but when they got down the river, they might have expected Qp- 
position. At tne mouth of Cumberland they had a military poa^*? 
ture. 

l^v. Wickham, Xhere is but one defect in the argument of the 
gentleman on the other side: that is, that he has omitted to prove 
that tlie mouth of Cumberland is Bayou Pierre, and Bayoa 
Pierre is the mouth of Cumberland, and that they were in a mi^ 
litary posture there. Again, he had not beard of the enlistment 
of any men for the service of Col. Burr, nor had he heard of any 
place of destination. : for, at Cumberland, the object of the ex-- 
peditionv^as not, known at all. / 

Conversation again occurred between Mr. Hay and Mr. Bc(tts, 
on the subject of tflfe/zfaY^. 

M^t. M Rae rose. He declared that he had avoided participa- 
ting in argument, not because he did not think the points held up 
as of sufHcient importance^ but because the opinion of the Court 
had been made up. 

He did not now rise with the pretension of offering any new 
ideas to the Court, but he would refer the Court to its decision 
delivered on Saturday. 

The Court has considered what Was dialled an evert act of le- 
vying war, in which vr^s included the arms that were with them 
in the boxes ais one ingredient, which were intended for use at 
New Orleans: that it expressly said that not only would it be an 
overt act at New Orleans, but that it would make the assembly 
at the mouth of Cumberland an ovtrt act of levying war there, 
if i\\(i intention to make war and the capacity was in sufficient 
progress there. \ 
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If then^ iliiitead of miakin^ the attonipt at Kew^ Orleatii^, they 
had mere! J progressed towards that atteiupt-^had cleared a piece 
of ground whereon to exercise ; and where they had put them-. 
selves in a pbsture of defence ; or, if not assailed^ had thought 
proper to engage offensively at any time, what can prevent us 
from shewing these things to suppbrt our charge of the Overt act. 
I understand, Si<*> that although we canndt prove any thing at 
New Orleans, because they never got there, we can prove any 
thing to strehgthen or corroborate what was done at Curabcr- 
iand, by what was done down the river, directly relating to the 
ciroucnstance at the mouth of Cumberland. 

Mr. Wickham referred to the opinion again : he also referred 
to the doubt which the Chief Justice had entertained, about what 
4e called equivocal acts; but upon the points whfch had been 
laid down, they werepreparea to argue. There was a very 
great difference, he contended, in intending to make war, and in 
making war. When an overt act was comfkieli^ proved^ then, 
he understood that corroborative circumstances might be given 
in evidence : but this he did not believe had been the case. He 
referred to Vaughan-'s case. 

Mr, Bt^rr ^oke at some length on the subject of evidence, 
and applied it to the meeting at Cumberland : he dl'ew i$ome a- 
noligies as to the deistinatiofi : and expressed his wish that the 
Court would keep to the question. The party might, after they 
had proceeded to some distance, change their designated or con- 
templated place of action. This question ought to be settled, 
whether an overt act could exist until an act at least app^ared^ to- 
wards the object charged. To what purpose, he would ask was 
all this, that he should be obliged to answer when and where 
they pleased. 

Chief Justice, I did not express my opinion, that if a body of 
men at Cumberland should march down to New Orleans, so as^to 
subvert tiie government of Orleans, that it was treason at the 
jnouth of Cunil]^erland. I have no doubt but that there, must be 
sufficient evidence given to wai'l'ant me to send the accused to 
Kentucky. Gentlemen differ very much in their opinions, and 
very probably the Court might differ from both sides. . Consc- 
fluently the Court must look lor proof. But if there was no tes- 
tuBony relative to the act, at the mouth of Cumberland, 1 should 
not hesitate to stop the' testimony; All explanatory testimony I 
am inclined to hear, but that which does not explain, 1 do not 
think myself bouqd to hear. . 

Thccaseof Vaugban, which has been so often quoted, does 
bear, in some measure on the pre^ientcase — it goes so far as this 
that an overt act done in one place which does not affect anovesi^t 
0ct done in another place, i« not evidence, of the latter. — That 
eruizing in one ship is not, an evidence of a maftvcruiaing in an- 
other, alUiough it does form a strong impression that be did so 
druize. 

Here the Chief Justice drew a parallel between the cases of 
Vaughan, cruissing in the loyal Clencarthy, and taking thecus- 
torn house boat recited in 5 St. Tr. P. 22. and the present case : 
whieh comparison he believed would not altogether accord j 
however he was willing to hear the testimony. 
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James M' Dowel again called if^ 

Mr. jffflfV. How jRir did your evidence go, on your former exaxh- 
ination ? Mr: Wirt. The Court stopt him within the limits of thfe 
United StateiS. Mr. Hay Do you recollect Any thing that passed 
after you left the niouth of Cumberland } 

The Witness replied to successive interrogatories that he saw 
eight or ten arms in the boat, which he sat out in the boat of 
Captain Tyler and Major Smith that he saw guns but not so ma- 
iiy m the other boats •„ that Colonel Tyl^r was the captain of that 
boat ; that he thought there were about one hundred and thirty 
men at Coles's creek ; that a little Baydii bilow Bayou Pierre 
the boats stopt and Colonel Burr got out ; he knew nothing of 
clewing eround for exercising the men ; He did not see the box- 
es opened •, that some of the boxes were four feet long and some 
sixi that they were heavy, arid he could not lift them j he M^ six 
or seven boxes -, that a \ew miles helow Coles's creek, thcy went 
lipdn a hill and formed a circle i Colonel Burr tdld them, he was a 
thorn in their side, so long as he remained with them ; that he 
had been taken from them two or three times *, he had been car- 
ried on his trial to Washington *, and that he was now about to 
leave them -, he told them, what washi^, wa& their's (alluding as 
the witness supposes to his, property,) and that the;f might g6 oil 
aad settle the Ouachita eountry, which he had purchased. 

Cross-exUminedi 

Mr. Burr. Did you see General Wilkinson at New Orleans ? 
A* I do not know whether I saw him. Q. Who invited you t-o 
come here ? A. I was summoned in Pennsylvania. 

Mr; Blannerhasset. Do you recollect being in Dean's boat? A; 
I do, Q. Do you not recollect, tMat its roof was leaky > A. I do, 
Q. do you not recollect, that 1 expressed some fear's ie^t the leaker 
might injure my boxes? A. 1 do not recollect; i^ 

Israel Miller. 

Mr. May. Were yoU at the mouth of Cumberland ? A. I was, t 
went down with Mr. Tyler from Pennsylvania. Q. Had you anjr 
communication with Mr. Burr. A. 1 was introduced to Mr. Burt* 
by Mr. Tyler at the island opposite the .Inouth of Cumberland* 
I never held any conversation with Mr. Burr, Q; How many men 
were at the mouths cf Cumberland ? A. Oh the whole betweea 
sixty and seventy. I am certain there were not one hundred. Q. 
What did Mr. Burr say to the party on the island ? A. He tai<t 
he had something to communicate to which he would take 
another time for. 

Mr. M'Eae. Howjmany boats were at the mouth of Cumberland ? 
A. I believe ten. Q. How many men in each boat > A* There 
were seven in the bdat 1 belonged to ; I know not hew many were 
in the others. ' 

Cross-edtamined, 

Mr. Burr. How many men went from Blannerhasset^s island? 
A. about thirty-one men, ' Q. Were these men used to labor; to 
farming or mechanics? A, Most of them were fit for it. 
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V 

r 

TJiere were only a tew of them not used to labor: Q Did ih^y 
not do hard work ? A. They did. Q What arms did they bring 
from Blannerhasset's island ? A. I saw only one blunderbuss^ 
one fusee, and a pair of pistols. Q. How n^uch powder > A. I 
6avironly a small keg. Q. How many lbs. do you suppose it con- 
tained } A. About ten or fifteen. Q. Were they not &hort of 
powder to kill game ; did the^ not very often come intp your 
boat and barrow some ? A. They did. Q. What kind of game > 
A. Ducks and turkies 

]\Ir. M'JRae. Do they kill this kind of game with bullets f A. 
Yes. 

- Mr. Burr, If the gentleman had ever been in Kentucky, he 
would have known, that it was considered inglorious thereto 
kill a squirrel or even ducks, with any thing but bullets. 

TUESDAY, September ^. ' O 

Q. to Israel MUler, — How many of those were flat bottomed ' 
boats ? A. 1 believe there were four--^besides one keel boat and 
four batteaux« Q. How came you with that party ? A. 1 start* 
ed with Smith and Tyler to go to Washita. Q. Did you make 
any bargain to go to Washita? A. Not a bargain} nor any par- 
ticular engagement. Q. Were you engag<?d to join Burros party • 
or expedition ? A. No. I knew nothing of him having a pa^ty. 
Q Were there any cDnditiona or promises made f A. No> 
Sir, Q. What was proposed ? A. Why, Mr. Smith asked me 
to go with Col. Burr to settle some lands ; and told me that the 
fipst settlers would have considerable advantages. 

Mr, Burr. Did you sec rnore men about Coles^s creek than a^b 
Cumberland .> A. I neveV was there. 

Jacob Dunbaugh w(^9agoiH coIUd^ 
Q. H^ve you been in the habit of going up and down the Mia- 
flis^ippi f A, i was down, but never was up by water. Q. Were 
you ever up Red river. A. No. Q Can flat bottomed boats go 
against « stream } A No, it requires keel boats. Q, How many 
boats were there? A, Five or six flat bottomed bdats^ two 
keel boats,^ and four batteaux. Q. Did Burr never disclose all his 
schemes to you .? A, Why, once he told me, that his first object 
was to take Bato:n Kogue, ^nd to keep that as his home till he 
colieoted all his forces, which was between .twelve and fifteen 
hundred. Q.. Did you ever understand any thing about what the • 

fovemmeent should do ? A. Yes, but not from Colonel Burr. Q, , 
aton Rouge is below Red river pretty far, is it not ? A. About 
eight miles I imagine. 

Mr. Witt, What forts are there bet weeu Massac and New Or- 
leans ? ^ Chickasaw Bluffs, fort Adams, and fort Pickering Q.' 
Where was Burr taken from the party ? A. I do not know 
that he wds taken at all-r-I believe he delivered himself up. Q. 
Where? .^. At Bayou Pierre. The military came and agreed 
with Cowles Meade to meet at Coles's creek, and after that he 
went to the Mississippi territory. Q. Were you present at that 
interview > A. No, Sir. Q. Who was present at the first meet- 
ing at feayou\ Pierre ? A, I understood that Col Claiborne wwj. 
Vol, 6. A A 
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but I knov^ that CoL Woodndge was, and a fair meeting tras 
agreed to. 

Mr. fFirt, What was the impressioa of the party — was it con- 
liidered that Col. Burr intended to go to New Orleans. 

Here objection was made, and some coqversation occurred. 
. Dunbaugk said that he had given the same evidence before the 
Grand Jurjr. 

Chief Justice, Was there any public conversation with the par- 
ty • 

f Fitness. Not till they got to Bayou Pierre, atid then Col. Burr, 

told me to tell them, that they were going to settle the Washita 
lands. 

Mr. Wirt. Do you know whether any of these men went to 
Washita lands > A. There were some men went up the river I 
Ifv believe, but I do not know where they went. 

^ Chief Justice, Did you mention in your affidavit* that this mau 

(Casey) had been enlisted at the mouth of Cumberland ? A. I 
did. Q. Do you know what became of him> A, I left him at 
Natchez, and I believe be is in Tennessee. 

Q, What conversation passed when Colonel Burr made this 
communication respecting his forces? A. I cannot recollect par- 
ticularly. Q. What conversation had you with Mr. Blannerfaas- 
set ? A. 1 was not in private with him ; there were more in the 
rooin^ and it was not particularly directed to me. 

Chief Justice, How far i« Bayou Pierre from Baton Rouge .^ A, 
About two hundred miles. Q„ Had any messengers been- sent 
down to Baton Rouge ? A. On the first January there was a 
party with Major Floyd sent doWn to Natchez, whether he was at 
Bayou Pierre, I cannot say. 

Mr. Half here offered the affidavit of David Fisk. Some objec- 
tion was made to it, but Mr. Neale and Mr. Hay testifying, that 
be was so ill, and out of town, as to be unable to attend the Court, 
it was ultimately agreed that the affidavitshould be received with 
the examination annexed. 

[Here follows the deposition of Mr. Fisk, taken on account of 
his being unable to attend Court, from sickness, and read oo 
Wednesdayi but which we insert under the head of Tuesday's 
proceedings,] 

The a^davit of David Fisk> of lawful age, who being first 
sworn before me, Daniel L. Hylton, a Justice of the peace for the 
county of Henrico, saith, that some time in the month of Sep- 
V tembcr, 1S06, a certain Davis Floyd, of the Indiana territory, 
came to this affiant, and asked him if he did not wish to take a 
voyage down the river with him during the course of the fall 
or winter, thut he was going to settle a new country, the Washi- 
ta, on Red river. This happened, either the next day, or a few 
days after Colonel Burr had left JeflTersonville, the residence of 
the said Floyd. At that time this affiant did not tell him whether 
I should go or not ; but about two or three weeks afterwards he 
. did agree to go, the said Floyd having several times mentioned 
what a fine chance there would be for him 5 that they would not 

* This was offered to the Court an the early examination, before the- 
trial commencea. - 
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Mgree to give to any one man more than twelve dollarsa month, 
aad one hundred and Urtj acres of land at the end of six months, 
besides clothes and provisions; but as he and this affiant were 
'vrell acquainted, if he wouldhave confidence in him, he would do 
something very clever for him ; and if they succeeded in their 
object there would be fortunes made for all that went. This affi- 
ant asked what other object they had beside settling the Washita 
land. The said Floyd answered that there wa^ a new road to be 
cut a great distance, and several houses to be built, which would 
be a very profitable undertaking. No positive bargain was made' 
between the said Floyd and this affiajnt. On the 16th of Decem- 
ber/ 1806, this affiant moved down the river from the falls 
of the Ohio, in the Indiana territory, with the said Floyd, with 
two-boats and one batteaux, which thesaid Floydhad built there. 
On the same day just as they were about to start, they were 
joined by Herman Blannerhasset, Comfort Tyler, and Israel 
Smith, with four batteaux and a number of men ; the exact num- 
ber he cannot state, nor does he know the number that started 
with the said Floyd i but when the boats joined Colonel Aaron 
Burr at the mouth of Cumberland, (which was of a Saturday 
night, either on Christmas ni^ht, or the first Saturday night after) 
he understood that the whole number of men, including those of 
the said A. Burr, were one hundred and three. After the boats 
bad left the falls of Ohio, three or four days, he discovered for the 
first time, on board one of the said Floyd^s boats, a chest and a 
box, the former of which it afterwards appeared, contained mus- 
kets and bayonets, a few fusees, and blunderbusses and pistols ; 
the latter rifies. A day or two afterwards the said Floyd en- 
quired of the men if they did not want each of ^hem a gun to take 
care of, thajt he bad some there which he was afraid would get 
rusty. The cb^st and box were then opened and all the arms ta- 
ken out and cleaned, and some of them occasionally used by the 
men in hunting as they went down the river. There were, as near 
as he can judge, between twenty-five and thirty muskets with 
bayonets, two, or three fusees, three or four blunderbusses, ten 
pair of pistols, and. about eight or tei^ rifles. Some short time 
after the boats had joined Col. Burr, and before they, got into the 
Mississippi, river, while this affiant was laying sick on his trunk, 
he heard the said Floyd tell several of the men that they were 
going to take Baton Rouge and Mexico. 

This affiant asked how they were going to do it with so few 
men. The said Floyd answered that a large party of jtnen were 
to join us at Natchez, and Gen. Wilkinson and his army were io 
join us at the mouth of Red river. Nothing of importance oc« 
curred till the boat9 got down to Bayou Pierre. ^A day or two 
before their arrival there, Col. Burr took a boat and four or five 
men and went on ahead, as this affiant understood, to do some 
business, ivhich he expected to do before the boats got down, 
Floyd's boat, in which he went himself, and in which this affi- 
ant was, arrived there of a Sunday morning, and the other boats 
not till the evening. On our arrival Colonel Burr was standing 
on the bank of uie river, about a mile abova the town; some 
shqrt time after the men from our boat went on aliore, this affiant 
^aw Col. Burr, and a certain Robert j^. New> (who hjid the 
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Command of Floyd's boat la his absence, he having then gone io 
Natchez) talking together for sometime. The said Mew then cam^ 
on board our boat aud called all the men Into it, and said he under* 
stood they were all going to be stopped and enquired of them, 
whether they would stand by Colonel Burr and go on^ or qmt. 
Most of the men were for going on ; but two or three were fojr 
quitting. In the course of that day this affiant mentioned to the 
aaid ISew^ that he mistrusted they were going on some unlawful 
scheme. He assured him that they were not ; that nothing was 
going to take place but what was lawful and countenanced by the 
government After dark the boats were removec\ over to the 
other side of the river. This affiant enquired the reason of their 
being removed, and was answered by the said New, that there 
was a party of men coming to take them, and it was best for. 
them to make their escape. The boats laid seven or eight days al 
that place, and jthen moved about six miles lower down. While 
the boats were lying there, they were eiuunined by several mili- 
tary officers, by the permission of Colonel Burr ; but the night 
before they were seaiched, all the muskets^and pistols, except a 
few pair belonging to indiriduals, were taken out ; the riflea 
were ieft. Thia. affiant never knew what became of the musketa 
and postols ; some of the men said they were sunk in the riyer» 
others that they were hid in the woods. One night while tfa^ 
boats were laying at that place, a young man came and said there 
were threes or four hundred menorossmg alcove us aad|U man^ 
below us, and that we should ail be taken. A guard was posted 
at some distance from the emcampment on that night, but what 
there orders were this affiant does not know, as he was not one of 
the number. After our removal from this plaee. Col. Burr went 
to the town of Washington to stand his trial, but it not coming 
on he returned. lie remained with the party one night, then went 
again to take his trials and did not return till it was over. He 
remained with the boats one day ; told the men that he had stood 
his trial and that he was acquitted ; but that they were going to 
take him again« and he was going to flee from oppression. He 
said that what property there was, the men might sell and make 
the most they could of; and if there was not enough to satisfy 
them they might go to the Wai^ita land, and take up what land 
they wanted and go to work upon it. The boats and provisions 
were taken to Natchez, and part of them sold, and part of the 
provisions stored, which would not readily sell, and the money 
divided among the men. The boats were diflerent in their con- 
struction from^ any this affiant had ever seen, rather larger than 
were usually qeen on those waters^ and svteh of them as were sold 
fcrpught seventy-five dollars apiece, the usual price ofboatsbeing 
from twenty to thirty dollars But there was a great demand for 
boats at that time to freight cotton down the river. 

Q. After the boats and men had joined Col. Burr at the mouth 
of Cumberland, who appeared to have the command of the expe- 
dition ? \ 

A. It was generally understood that the expedition was under 
the command of Colonel Burr ; but I do not recollect to have, 
heard him give any orders, except as to the sale of the boats and • 
|)rovisions« after ^e were stopped, theugh I ofi;en sa>v him in con- 
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vx^rsatlcm with Blannerjiassct, Tyler, SmOh, Floyd, and New^ 
and supposed that he commuoioated hia ord^s to them. 

DAVID FISK. 
Menrieoeoanty^ &c, 

S vrorn b^ore me iti due form agreeably to law, this 22d Sept. 
1807. 

DANL. L. HYLTON. . 

Qaestioa by deft. How did yon underBtand the humber of men 
to be one hundred and three ? A. Fromone of the men ; I never 
counted them. This included the men in all the b6ats at the isl- 
and. Q. How many men came with Col. Burr.> A. I dd hot 
know ; but not more than three or four I beliere. Q. Do you in- 
clude Dean's, Ellis's and Boy-ce's boaits ? A. Yes. Q Where did 
the conversation with Floyd about Mexico and Baton Rouge take 
place, and was Colonel Btirr, Blannerhasset or Smith, present ? 
A. I dot recollect at what place it happened ; but neither of the 
three gentlemen named above were present ? Q. Was Colonel 
Barr present when the boats were searched, or was he then at 
Washington? A He was with the boats. Q. Did Blannerhasset 
have any command over any of tlie boats? A. None, except his 
own boat which was in company Q. Did you n^at that tirne 
expect a war with Spain ? A. I did ; it was the general expec« 
tation of the party M; tnat time. Q. How did you understand Mr. 
Floyd as to Mexico and Baton Rouge ? A. I expected we were go;^ 
ing on inihe event of a war, and that we should be joined by the 
arniy of the United States. Q. Were you not told that in the event 
of no war, you were to settle the Washita lands? A. Yes ; and 
after we were stopped. Colonel Burr advised us to proceed and 
make the settlement. 

September S8 — The foregoing questions were put to.Mr. David 
Fisk by the counsel for Colonel Burr, and the answers thereto 
sworn in my presence, a justice of thepea^e for the city of Rich- 
mond. 

ANDERSON BARRETT. 

Jacob Dmbaugh was re-examined. — He stated there were two 
keels and four batteaux ; that Mr. Burr had told hip betweea 
Chickasaw Bluifs and Bayqu Pierre, that his first object was to 
seiise Baton Rouee, and make that his home, until he could col- 
lect his forces, which he expected would amount to ten or twelve 
thousand ; he stated that Mr. Blannerhasset told Jiiim, that gov- 
ernor Foulk of Baton Rouge would order the men to take the 
jQints out of their guns \ be said that some of the laen went vip 
the Red River. 

\}^onhe\n^'qross*€xaminedy he stated that he had made a depo- 
sition at New Orleans at the request, but not compulsion of Gen. 
Wilkinson: that he was well acquainted with the <;onstruction 
of batteaux, that they could gp up stream, and that they were 
built for th^t purpose. ^ 
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Stephen S, Welch, 
Q. Were you at the mouth of Cumberland ? A. I was; I only 
joined there. I was there with a load, and captain Berry wished; 
me to join and go down the river to make a settlement; for that 
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^t VTM advanta^ctus to young men. I said, that I had no incuiit^ 
brance; and being^a single man, 1 waa willing to go. Q. Who is 
Berry? A. JohnBenT-, a man I met there. Mr. Burr. He waft 
called captain of the boat. Witness. He was appointed Ctfptain of 
the boat I went in. I agreed to go down The proposition made 
to me by Captain^ Berry was to settle the Ouaehita country ; to 
have a certain portion of Isuid, besides other compensation. Q. 
What was it: A.cuptain Berry offered me ten dollars a month ;; 
but I said I was not for hire, and as I was a young man, would go 
as a volunteer. Q. Did you descend the river with them? A. 
Yes. A Do you recollect hearing any conversation from Mr. Burr 
to Mr. Floyd, on the subject of arms. A. I do not. Q. Did yea 

fo to BayoU Pierre I A.I did, and also to Natchea. Q. What 
ecame of Mr. Blannerhasset ? A. I think that he went dowti 
to Natchez? with us. I think that the boat with his family aboard 
was struck on the point of an island above Natchez, and that I 
f^sisted to ret her off. 1 did not see Mr. Blannerhasset there^ but 
I was told tnat he went to Natches. 

On being Airther interrogated, the witness deposed that he 
was on the piece of ground cleared for exercising ; that he was 
stationed thc;re with sixteen or seventeen others as a guard to 
watcb the boats, about two hundred yards from it \ that the boats 
were then on the west side of the Mississif)pi ; that he understood 
as the reason of this arrangement that militia were expected to 
come and carry the boats to Cole's Creek ; that the orders of the 
guard were to let no one pass to the boats, without giving the 
countersign '' Look sharp ;'' and to $re if any one attempted to 
pass, not with an intention of bitting them, but as an alarm to 
the boats ; that a Mi** Noland from Berry's boat gave the orders, 
but he Jcnew not who gave them to him ; Noland was sometimes 
styled lieutenant and sometimes ensign \ that centinels were plao> 
ed out who were relieved every tyro hours through the ni^ht till 
day-light ; the guard were not. Q. Were you ever better inform- 
ed about the object of this expedition > The iviiness said, that he 
had not been from those who had any authority, or who he sup- 
posed were better informed than himself ; but there was a talk a- 
mong the men, that they were going to take Baton Rouge. QU 
Why did your impressions change ? A. The witness said that 
he did not know who was the first person that started such a con- 
versation, but that he had first heard it from two or three or 
more who were talking in the bow of the boat ; that he came fpKr 
ward and heard it ; that it was further said, that they were going 
to drag the men to Florida. Some of them were very much scar- 
ed at the time. He further said, that there were somewhere a* 
bout 100 men at the mouth of Cumberland ; that they bad no agri- 
cultural tools, no ploughs, hoes or harrows, except edged tools 
to fell timber ; that the search made by captain Fitspatrick was 
at the Bayou below Bayou Pierre ; that being only in ene boat 
when it was searched, he does not know whether the search was 
a fair one; that he never saw, but did hear that arms had been 
sunk and concealed ; that h/s saw, not heard of the stopping a 
leak produced by two auger holes and ropes in the back part of 
the gunwale in the cabin occupied by Mr. Burr ; for that Mr. Pry* 
or bein^ unable to stop the ieak^ he had called him, and he had 
atoppeof it. 
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Cross-txamined. 

Mr. Burr, Did you \a%Qw Dean's boat ? A. He sailed with \i% 
in coBipany from the raouth o4K)uinberland ; but I do not cer* 
tainly know, whether it was connected with us. Q. What/be^- 
came of Boyce's boat? A. It went down to Natchez. 

Mr. Wiri. Who dismissed you from this party ?. A. When the 
boats were stopped and the eruption took place, I went down to 
Natchez. Mr. Wirt. When Col. Burr left the party, was there 
any ceremony of parting.? any speech? A. He did speak to them. 
He said, he would have to leare^ them, till he could see them 
a^ain. \ think, he said, his property was to be distributed amon^ 
them. Q. Was any thing said about wages ;..about the means of 
paying them. A. I don't recollect. 

Mr. Burr. How did you come round from New Orleans? A. I 
came with Gen. Wilkinson. Q. Were you subpoened? A. I was. 
Q. Had you any communication with Gen. Wilkinson ? A. Not 
till after I had received the, subpoena. Q. Did you reocive any 
money there? Any from Gen. Wilkinson? A. Yes j I received 
ten dollars from Gen. W^ilkinsonto help me to bear my expences 
. as a witness. Q. Did you give any deposition ihert} A. None; 
but some statement of my evidence, taken down by Gen. Wil- 
kmaoH I but 1 did not give my qualification to it. 

WiUiam Love called in again. 

Mr. Haif. When did you separate from the jiarty? A. At 
Bayou Pierre, Mr. Hay. State the circumstances which induced 
you to leave them. 

Witness, The boat was goiog down to Natchez, and I went 
down in it, Q. What boat ? A. The boat with two horses in. 

Mr, Wirt. Did you go in Boyce'a boat to Natchez? A. Yes. 

Mr. Hay. Did you go in consequence of any direction from Mr. 
Blannerhasset? A. I did not. Q. Why did you leave them ? A. I 
was not in the party 5 and I thought 1 might as well leave them* 
Q. Was there no particular circumstance as to Mr. Blannerhasset^ 
which Induced you to do it ? A. Yes, when 1 was in the. boat Mr, 
Blannerhasset ordered me out, for he wanted tp speak to the men 
in my absence. I was not pleased at this; as I thought my life as 
^weet as the rest of them. Capt. Elliot however, came, and told 
me, I might join as a volunteer, and gave me a musket. I went 
over to the party, but finding that I could not keep as high aa 
the rest of them, I got discontented, and was determined to go 
to Natchez. Q. In^what boat did you see the chest of arms? A. 
in Major Floyd's boat. 

Mr. Wirt, Do you know any thing of the guard ? A . I was not 
there at that time. 

Mr. Hay, In what boat were the other chests? A. I do not say 
they were arms ? but I saw some boxes on board of Capt. Dean'd 
boat. 

Mr,-?fiW. Did you say you had no other reason for quitting, 
but because you could not keep up appeaiTances ? None. 

Cros9 examined. 

ft 

Mr. Burr. Who brought you i:oand here from New Orleans.^ 
A Geo. Wilkinson, J was introduced to him by Serjeant Dun- 
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hnvgh before I was sufopoeiiaed. Every one of the*party whom Tie 
could find was carried to the general. Q- Did Gen. Wilkinson 
ask you any questions? A. He ^ked some. Q. Was this before- 
or after you were subpcenaed? A. Before. Q. Did you receive 
any money? A. I received about twenty dollars from the mili- 
tary agent after I was subpo&naed, Since I came here, ihave re- 
funded it to the Maral^al. 

Samuel Moxleg. 
Mr. Wirt. Were you with the party? A I was, Q. Where 
. ^id you join therp ? At tjbe falls of Ohio. Q. Were you at the 
mouth of Cumberland ? A. I was. Q. In whose boat did you de- 
scend the river ? A. In Captain Berry's boat, which was built at 
the fi^lls of the Ohio, and there joined the party ; Major Floyd^a 
boat also joined them there ; besides a small batteaux, which was 
not loaded with provisions as the other two were. Q. Did you 
not proceed down the river with the boats which came from 
Blannerh asset's island? A. Yesj we were sometimes in com- 
pany with them. Q. How many men were at the mouth of Cum- 
Derland ? A: 1 suppose not not more than one hundred, Q, Did 
you see these men introduced to Colonel Burr ? A. I did not. Q. 
Nor heard his speech ? A. 1 heard nothing about it till 1 got to 
Orleans ? Q. Diet you conceive you belonged to this party ? A. f 
did. Q. W^th whom did, you engage ? A, With Mr. Berry of 
Indiana, twelve miles from Jeffersonville. Q., What was the na- 
ture of that engagement ? A, To descend the Ohio and the Mis- 
sissippiy and to ascend Red river, to settle tiie Ouachita lands, t 
was not certain whether these lands belonged to Col Burr or 
Mr. Lynch ; but I supposed the latter. It was also stated, that 
should our frontier be invaded by the Spaniards, we were to ren- 
der every assistance in Our power to "resist them. Q. How mapy 
arms were (n your boat ? A. About eight or nine, ft: How ma- 
ny men? A. About sixteen. Q. Were you at the Bayou below 
Bayou Pierre ? A. I was. Q. Did any thing of consequence oc- 
cur there ? A I do not know what you may deem important. Q. 
were there any guards stationed there ? A. There were, and for 
this purpose— the militia were said to be crossing the river aibove 
us in rafts, and the guard were to give the alarm: Q. Was any 

f round cleared to exercise men \ A. There was ground cleared, 
ut I do not know for what purpose. Q. How large a slip ?- A. 
About half an acre. Q. To what purpose was it applied ?,. A I 
do not know, but the guard were stationed there. Q. Was it 
that the guard might stay there ? A. I do not know; but when it 
was cleared, I did not see the necessity of clearinc it. Q. What 
instructions were given to the guard? A. f only heard from 
others; that if any one approached, they were to fire two guns ; 
and then the guard were to go ofi^in a small boat. Q. Did you 
*think that the object of this enterprise vms to settle lands ? 

Mr. Burr objected to such enquiries. How could the mere opi- 
nions of a witness have any influence to k Cou rt of Justice ? 
Migjit not those opinions be formed upon idle rumors? Gentle- 
men have substantially assented that fiur-fifths of the people of 
this state have been duped by such false rumors. The same means 
of deception was used in Kentficky j but they were so easily du'. 
ped, as the gentleman represents the Virginisifas to have h^en. 
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Chief Justice, Let tlie Question be propd^ci in this form. DiA 
you see any thing inihe party itself, wbich induced you to thinkir 
that there H^as a different obJQct?, A. I did hot, hefore the arri- 
ve of the militia^ when I be|^an to entertain doubts of the ob- 
ject- ^_ , 

Mr. Wtrt. Was there any part of jrour engagement abbut a ser* 
vice. of dx months } A. We were<inraged lor six months. 

Mr. M'jRae, What service ? A. T am not certain^ We were 
to stay there to settle the land ; And it was supposed the settler 
ment ii'dold be made id that tinle. Q. What consideratioa were 
you to receive ? A. Ten dollars a month and one hundred acres 
of land ? 

Mr. fFirt. Had you any ihanuel exereise its you went down ? 
A. We hatd on the roof of the boats two or three times. Q. The 
boat^ were roofed? A Yes; they were flat on tops the exer- 
cise was of oiir own accord. 

Mr. Hat^. Did yoU see the same operation in other boats ? A: 
1 did not. \ t» 

Mr. #FiW. Did you see any thing of the search made by Colo- 
tiel Fitj!;patrick ? A. I was there > it happened at Thompson's 
Bayou. Q. Did Fitzpatricic see all the arms ? A. The musket^ 
were taken from our boat be/ore Cplonel Fitspatrick made the 
search. Q. To what boat were they carried ? A. I know not, 
but they were taken out of ours. Q. Do you know any thing about 
the burying or concealing of arms? A. I do not. Q' Do you know 
any thing of botes beared in the gun-whales of Colonel Burros 
boat? A. I do not. Q. You were in your own boat I suppose? A; 
I was — we were at too great a distance from them to have seen 
any such occurrence > Q. Do you know any thing of it from 
public conversation among the men ? A. 1 understood that the 
ai*ms had been concealed-^I heard it talked of in the company of 
the meri, by different persons, that they were tied to a sawyer,* 
nho, that they were taken up the Bayou and buried, atid that they 
were concealed underneath Colonel Burr's boat. 

No crosi-evcanindtion. 

(Chandler Lindsky. 

Q. Where did you begin with your voyage ? A. I descended 
the riv^er with Mr. Ellis from Pittsburg. Q. What wab the ob- 
ject ef the voyage ? A. Mr. Ellis called it a trading voyage. Q: 
Did j<\\x join the party at the mouth of Cumberland ? A. I did. 
Q. What do you suppose was the force at the mouth of Cumber- 
land ? A. I should suppose there were about seventy or eighty 
men — the circle to which Colonel B]urr was introduced consisted 
of thirty or forty/ and i should suppose they composed about half 
of the whole. Q. Did you stop at Cincinnati ? A. I did. Q. Did 
you receive any information of the party there ? A. I beard that 
Colonel Burr had been there a day or two before, and had ex- 
cited some consternation among tlie people there ? Q. Did you 



* 



A sawyer is the log of a tree, or a whole tree, fixed to one end 
in the bottom of the Mississippi, and plays xtp anddorvn with tht cur- 
tent, like a man "who is saxving timber. 

Vol. 5. B p> i 



(194) 

stop at the falls of the Ohio ? A. The water was low and occa-- 
"sioiied us to remain there two or three days. Q. Was any of the 
party there ? A. Mr. Kibt)y was there engaging men , to set- 
tle the Ouachita land ? Q. Do y6u recolfect his cnristian name ? 
A. 1 do not. Q. On what terms did he Wish to engage ? A. Mr. 
Kibby stated to us the articles of agreemeutr— They were nearly 
the same as those which Mr. Moxley has described. Qt, Were 
there any signatureii to the articibs ? A. There were about ten 
or twelve ? Q. What were the terms } A. It bl>ligated them to 
go down the Ohio and Mississippi, and ascend the Red river to 
the mouth of Black river and those waters up to the Ouachita ri- 
ver/ and it was annexed that if the frontier was invaded they 
were to resist, Q, Did you descend the Mississippi } A. I went 
to Natchez with Major Floyd and Ralston, and about fifteen 
bthers in a keel boat purchased by Colonel Burr of Mr. £llis. Q. 
What was'in that boat.> A. Bar-iron, hoes, mattocks, and a few- 
barrels of apples. Q. Do you know where the bar-iron and other 
articles were obtained? A. Yes; they were purchased by Colo- 
nel Burr of Mr. Ellis at the mouth of Cumberland. 

Mr. Wirt. Was Mr. Ellis's being there accidental .^ A. At the 
time Mr. Ellis was at the falls. Major Floyd talked of making a 
contract with Mr. Ellis, for thefee articles ; he did not however 
buy them; but told Mr. Ellis, that he would see Colonel Burr on 
the river, and he was confident thsit the Colonel would purchase 
the whole. Q. Where were these articles from ? A. From Pitts- 

. Mr. Wirt. My object is to ascertain. Sir, whether Burr's meet- 
ing with Ellis, was in consequence of any previous arrangement 
between them, or the mere effect of accident. Can you inform me 
as to the point ? Was Mr. Ellis's voyage preconcerted* with Col. 
Burr > A. Mr. Ellis> Sir, was on u general trading voyage. 

Mr. Hat/.^How many of those articles were there ? A. I know 
hot i, Mr. Ellis has, I b«lieve, an inventory of them, and he is 
here. _ ^ 

-.Mr. Tflrt. Was Mr. Blannerh asset at the mouth of Cumberland 
whiMi t;he tools were purchased ? A. He was. Q. Was any pro- 
fiosition hiade to you to join the party .> A. There was. Q. Who 
made it > A. Col, Tyler asked me. I told him, that if there was 
noihins; hostile in their views, and there was a prospect of gain, 
I woutd join. He said if there was any thing hostile, he would 
be a^sfar from it as any man. 

Mr. TFirt. Did you not join ? A. I did. I had a right to with- 
draw; whenever 1 pleased. The greater J)art of Col, Tyler's men 
Were, I think, on the same terms. 

Mr. //a^. Why did you make that reservation i A. From the 
reports which weve then in (Circulation. 

Mr. Wirt. What were the terms ? I joined on the same terms 
as the 0ther young men who were with hirai. Col. Tyler told me 
he was going to settle Ouachita land : and those who went on 
first were at liberty to purchase land. 

Mr Han. For what time did you engage > A. I was at liberty 
to leave them whenever 1 pleased. 

Mr, Wirt. Did^ou bear any observations from Col. Burr at 
the mouth \>f Cambprland ? A. Only a few wordd. He said that 



l|ye had intended to have communicated his designs at that place ^ 
but tliat certain reasons prevented him. I understood him to 
«ay, that Gol. Tyler, Major Smith and Floyd, would make those 
reasons know;n to us. 

Mr. Wirt Do yon know any thing of the transactions at 
Thompsojti'sE Bayou f A. I was not there' . * 

t^o cross-examination. ' 

John Munhollany 

• ^ » 

Witness, Do you wish me to state where I joined the party > 

Mr. Hay, Ye^. 

Witness, I joiiied Mr. Tyler and JVIr. Smith at Bearer in Pennr 
s^lvania. C^. XVas there any agreenlent between you ; or what 
was your reason for joining them > A. My first reason was, my 
meeting with a William Davis from the back paH of the state of 
>Iew Yoi'k. He told me 'that he was gQing down' with a party to 
see the country i I wished too to see the country, but Mr. Davis>^ 
tbld ihe he' could not engage nie, but he would co to Beaver and' ' 
mention me to Mr. Tylbr. WiJOn Davis got t0 Meadville, he met 
with Major Smith, to whom he communicated my wishes, and 
informed him that I was at Waterford'. Major Smith, called on 
xne at ^at^rford, presented me with Mr. Davis's compliments^ ' 
and informed me that Mr. Davis and himself would be pleased 
to see me at Beaver. There '\ met with Mr. Tyler ; he told me 
that he had kh idea of going up the Red river to settle land. Q. ' 
Did he mentidn (jol. Burr s name .^ A. He did not ment,ion his 
name while we were at Beaver. Q. And why did you go ? A. 
I felt miich dispbsed to see the country. Q. Was th^re noparti- 
etjlar contract made with you > A. iNot at that time. 

Mr. Wirt.' Was there any agency giyeii you, to engage metx or 
provisions ? A. I was iaent back to Waterford Ito hurry on salt 
for salting provisions that were expected at Beaver. I was also 
to engage What men I boiild ; they were to find"^ themselves in/ 
clothes and blankets. Q. Did you engage any men ? A. Yes, ' 
several ; about fifteen from Meadville. Q* What terms did 
you hold' out to those men? A. That t^ey were to ascend the ' 
Red river., Q. Wei-e no Iknds promised them ? no compensa- 
tibn ? A . None. Q. What instructions did you give them, or 
were they to go to Tyler ^ A. They were to co (o Coh Tyler at 
the mbutVof tieaver for such instructions as he thought proper.' 
Q. Did you receive any instructions ks lo the kind of men you 




Q. Did you go to Blannerhasset^s island ? A. 1 did. Q. Was it 
known at Beaver, that the Marietta boats wc^re to be of the par- 
ty ? A. It was not. i knew that Blannerhasset was to join ; but 
I believe the boat I was in ^ould not have stopped at the island, 
had it not been grounded. Q. bid Blannerhasset go with you 
from the island ? A. He did. Q. Was thfere any difficulty about 
his going with you > was any vote taken ? A. Ma^or Tyler and 
Smith asked us if we were willing that he should go with us ; 
and we said we had no objection. It was mentioned among us, 
that he was under some apprehension of a mob arrestipg h^m. Q^ 
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WastberfB any rumour or >larm among you about ihemilitia^of 
Kenawjia or ^ Wood county ? A. We had heard that there was a 
in6h coming, and we were determined to resist ihem. But we 
should not have resisted the militia with legal authority, Q. 
What do you mean by legal authority ? do you mean that if tibcy 
had a warrant from the civil authorit}^, you would not have re- 
jsisted ? A. Such w^s our meanine ; but we would have resisted 
a mob* Q. What do you mean py a mob ? A If the mob had 
come, we should have asked for the authority under vhich they 
acted ; and if they had none, they should have gone away witJi- 
4)ut gaining their intentions. Q. Was tbere any preparation 
made for resistance I A Not that I know of. Q. Any bullets 
run ? A. Theie were ; but thqy were to kill game and ^oot at 
marks ; which we if equentlydid on the river, Q. Where wp|-c 
youioined by other boats? A, By two of Mr. Floyd's at the falls 
Off the Ohio. Q. Did you see any arms? A- There were about 
tHirty-five or thirty vsix mufiikets or stands of arms, which i saw 
w^hen we got to the Mississippi Q. Any arms of any other <lc- 
6Ciiption; such as rifles ? A Thc^^e were thiee or four rifles. Q, 
What particularly happened on going down the river? A. At 
Shawanee town there was an addiess drawn up to the Ouachittt 
or westerii land speculation company, t;endering. our services in 
any legal and honorable enterprize . This was signed by all of 
Tyler's, party. ;Q ^ Who formed that company ? A. There were 
no names meatidned in 'the address ; butl cQjisidered CpL Burr 
as one ^though his name was not mentioned Q Who^ drpw up 
the address ? A, M^ijo*^ Tyler and Smith- Q Are the phrased 
*' legal and honorable enterprize'* ret;eated iioig memory? A: 
Tfhey are,. Q. Was it presented by Tyler and Smith ? A. It 
wall? How miany signers were to it ? Ai About thirty or thirty- 
two. Q Had you any Assurance that the plan would be disclo- 
Bed to you 1^ th(( mouth of Cumberland ? A. >. one, from those 
who had a right to be informed. Such however was the talk 
among the men^ as we w^nt down W hen you were at the mouth 
of .Cumberland, were you introduced to Col Burr ? A. I wad, 
on the f 7th December. * We arrived there on the*26th Q What 
took^place oh this introduction ? A Is othing particular. Q. At 
this introduction did the party form any. uiilig like the three 
eidea of a square ? A. They did. , Q. Was he introduced along 
the line? A -He wa^ ; to th^men; one by one. Q. After this 
ceremony, was. ther^ any speech from Col B-urr?-A. [was not 
near enough, to hear what he said ; but I understood that hp said 
lie would impart something at another tin>e. ^ Q Did you receive 
any instructions to run bullets and make cartridges? A. One 
day, while we were iiithe Mississippi, Col. Burr came into our 
boat and asked whether there was any one there that could make 
cartridges? I told him that I never had made any, but 1 believed 
I could make them, and I made three or four dozen. Q. Did Col. 
Burr act as the. head of th^ party ? A. I considered him as such. 
Q^ Did you ui^derstand tbat the rfeal object was to settle Ouachi- 
ta lands? A It was so stated Q. Was there no occurrence or 
})articular converiSation which induced to believe there was a dif- 
ferent object ? ? . . 

Mr. BoHs, Was there any conversation in the presence ef Col. 
Burr ? A. It wds not a generel conversation. 
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'iS;t,Haijf, Isii% factor is it npt a faqt« that oiakiy of iheitien 
did suppoiSKs there wa9 a different object ? A, I do not reeoUect^ 
Hor did I. attend to thejn ; because 1 did not suppose they kneir 
inoreabaut itthan myself. Q Doyon know any thing about the 
seizing of Baton Rouge ^ A. I never heard it before 1 got below 
Bayou pieorre.ajEHi then there were some conversations among 
the ^en about it. Bqt \ did not hear it suggested by any per> 
sail, that t^ere was mf design pf invading any uart of the Ignited 
Stated i n^r did 1 mef hear any thing from Col. Burr or any of 
the leaders, about invading Mexico. 

'Tjie counsel for the accused said that it was unnecessary to 
' make any statement on that subject. 

Mr, Hay J, The present enquiry relates as well to the misde- 
m«anor as to the treason. 

Mr. Mwtin. We have never heard of such a charge before. 
:. Mr ^oy observed that he had al^o reduced the charge to wri- 
' ting, and had notifiedits existence t^ one of the opposite counsel^ 
though it had never been publicly read in Court. 

The clerk then read the p^er in the following terms : 
'* The attorney of the United States for the V irginia district, 
charges Aaron Burr, HarmanBlannerhasset, and Israel Smith 
with a inisdemeanor against the United States, in beginniiig, 
or setting on foot, or preparing oi: providing the means of a 
military expedition or enterprize^ against Mexico, a province 
in North America^ of the king of Spain^ with whom the Uni- 
*' ted States are at peace.'* 

Mr. Haif. It is immaterial besides, whether this charge has 
been proterred;: because though the charge actually alleaged is 
treason, y*5t if the other crime should occur during the investiga* 
tion of the cvidence> it is the province of the court to c^nq^ire in- 
to it. . ^ 

Chief Justice. It would certainly be unnecessary to re-examine 
the same witness a second time. 

Mr. Wirt. Did you then hear nothing of the Mexican inva- 
sion .> A. I did not from any leading characters. ' 
Mr. ffdy., Who did you consider as the leading characters? 
A. CpK Burr, Tyler, Sjtnith, Blannerhasset and Floyd. Q. Had 
you not been informed of the plan by the President's proclama- 
tion. A. That did not reach us before we go to Bayou rierre, Q./ 
Were you at Thompson's Bayoii ? A. I was. Q, Do you know any 
thing of the ground that was cleai'ed for exercising the men? 
A<. 1 assisted in clearing it. ^ 

Mr. Burr, T)ie witness d&es iiot perhaps attend to the ques- 
tion : Wa^ this ground cleared for exercising the men? A. There 
was a talk that it was for that purposes but I do not know, whe- 
ther it was for that. , i 

Mr. Wirt, Do you say that the men never exercised there ? A. 
Never to my knowledge. ^. Do you know any thing of the 
guard? A. Yes. Sometime in the atternoon, a youpg man came 
up the river in a canoe and said there were four hundred militia 
without any authority, coming to destroy the boats that night. 
This was told to Col. Burr, and we determined to get out of 
their way, if possible. Major Floyd concluded to put out centi-' 
neis, to give us information of their approach. The signal was 
to be the firing of a gun. 
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Mr. WtrL^l understand this Bayou is 'below Bayou Pierre ?. 
A. It is. Q. I understood you al«o tliat you did not receive the 
Presid^nts^'s proclamatioiijbeforc you arrived at Bayou Pierre? 
A. I said that t/ou had not reached, us before we got to Bayou 
Pierre; But I am not certain whether it was there ivc received it. 

Chief Justice. Had you received the proclamation before the 
^uard wa9 put out^ A. I do not recollect. 

Mr. Burf. Was it not afterwards? A. 1 do not recollect, 1 hcar^ 
that it was contained in sqme newspaper^ perhaps in your boat. 

Mr. Wirt. Do you know any thing of the search; A. I do; I 
was in our boat at that time. When Col. Fitzpatrick came. Col. 
Tyler lifted the curtain and he was introduced. We did not once 
change our posture. Q. How many arms did he find there A. 
There were a couple of rifles, belonging to a Mr. Lamb, and 
dome pistols. Q. Did you hear'of the searching of the other 
boats? A.J did not trouble myseliC about them. Q. Did you hear 
of the sinking of arms. A.. I did not. 

Cross-examined.. 

Mr. Burr^ How many guns had you at Beaver ? A. Five rifles. 
Q. Did you scse any more guns at a.ny other time ? A. I did not. 
Q. Among the four boats that went from the island, how many ? 
A. Not more than five that I saw ? D.id you stop accidently at 
the islaad? A. I supposed so first; but 1 afterwards understood, 
thatCol. Tyler and Mr. Blarinerhasset were connected. Q. Homt 
much powder had you with you ? A, About twenty fiye pounds. 
Q. Did you not borrojw frbm one another ? A. We did^ Q. Was 
the powder scarce among you at last ? A. It was, Q. Was there 
any game killed? 1 believe two deers were killed at the time we 
were at the island. Q. Was there any disturbance on the island? 
A. None. Q. flad you any reason to believe that any of that 
party would have assisted in any unlawful design. A. None. ' 
Q. Did you see a printed report by Mr, Fitzpatrick ? A. No. 
Q. t)id you understand that tho country was much alarmed 
there? A. They were. Q. And that the party was to be mob- 
bed ? A. Yes. Q. That they were coming on board at nighty 
with tomahawks and knives ? A. I do not recollect. Q. Would 
BOt the militia have sufiered severely if 1 Had not fed them ? A. ' 
I know that you sent over provisions to them. Q. How many of 
them wercf there? A. About seventy Q. Didvou not under- 
stand that I had made a treaty with Cowles Mead ? A . I did not 
know it. Q. Who sent*us word that me must move down to the 
mouth of Coles^s creek ? A. Major Fleehearty. The answer from 
Major Floyd was^, that he must get more militia. 

Mr. Burr, This was a piece of impertinence in Fleehearty, for 
it was after the stipulations entered into between Mr. Mead and 
myself. I was at that time fifty miles off, at Washington, (m. t.) 
where I went to stand a trial. 

Mr. Blannerkasset, Did you hear of any report about arresting 
me, on the night I left the island ? A. 1 did hear something a- 
.bout it; but I believe it was not before nex^ morrning. Q. By 
whom — th« militia ? A. No. 

Mr. Hay, Did you not hear of an arrest by General Tupper ? 
A. I did not ;* but the morning after 1 left the island, Mr, Slan- 
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nerhasset himself mentioned, that he understood there was £k 
writ or warrant te do it *, and asked us if we vferz Willing to take 
him along after that was out. 

Mr. Wirt, Was Major Fleehearty a militia officfer ? K. He 
seemed so from his dress. 

Mr. Burr. Was there not a great deal of talk about a Spanish 
war? A. Yes — I saw a good deal about it myself in the newspa- 
pers. 

Hugh Allen, 

Mr. Ha^, Where did fon embark ? A. I embarked at Beaver 
with Maj. Tyler and Smith. Q. On what terms > A.Mr. Tyler 
and Smith told me, that they were going to settle lands; and 
that whatever profits they shared I should share*, I bearing 
an equal proportion of the expences. Q. How many men did you 
see at the mouth of Cumberland ? A. About seventy. Q, Was 
that the whole party > A. Perhips there might be more. Mr. 
Tyler's party Was about forty j and Mr. Floyd's about thirty or 
forty ; so they were in all about seventy or ei^ij. Q. How many 
men came with Colqnel Burr to the mouth of Cumberland ? A. I 
do not know. 

Mr. JVirt. Did Tyler's and Floyd's parties arrive there toge- 
ther ? A. .We got there first by a i(dw lxp|irs. Q. When did you , 
arrive there? A. On the evening of the !?6th December. Q. Had 
Celonel Burr a party lika Tyler arid Floyd? A. There were a 
number of boats there, which I understood were Colonel Burros. 
Qi. Did any thing occur to make you ehi^nge your opinion of the 
object of this enterprise ? A. The only ground of my chanffin^ 
my opinion^ was, when \ understood that thegovernment design- 
ed to arrest Colonel Burr. 

Mr! Hav. And do you think that men would have left the bet • 
ter part of the world to go and settlea wilderness ? Why did you 
go ? A: I made my calculations on this subject; Mr. Tyjer and 
Smith said that the object was the sett|emeut of lauds, wliich 
would be profitable. 

Cross examined, 

Mr. Burr. How many giins were in your boats? 'A. Five rifles, 
and one fusee gun. Q. Did you get any more except at Blanner- 
kasset's island? A. None. Q. Did you ever see muskets and 
bayonet's, in those boats ? A. Never. Q. What was the con- 
struction of the boats— were they able to go upstream ? A. They 
w&re, Q. Did you ever see any boats that could go up , stream 
with them? A» 1 tie ver the experiment tried. Q, Do you know 
whether 1 had a single man at the mouth of Cumberland with -"-^-.i^: 
me, except Dunnahoe the pilot ? A. I do not know him, nor how 
many were with you. Mr. Burr here stated that he had hired 
haads . at Nashville to bring him down to the mouth of Cumber- 
land. 

Mr: Burr. Were you present when I was ifttroduced to the 
party ? A. \ was j when you were introduced-, you said you had in- 
tended saying something to the men, t)ut for certain reasons of 
your owuj had deferred it. Q. Did I say that I had any thing 
like secrets to disclose ? A- You did not. Q. Had you any reason .. 
io suspect that any ^f the party meditated hostily against th« 
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Umtei Staites. A; Kever. Q. What do f^ ciall the Cuptain of 
a boat ? ia it not the oiao who stands at the helm } A. The trajr 
is thisj we choose him captain who is supposed to be th<s 
t>est waterman. Q. How are new bonntries sel^led ? is it not U» 
send a party on before, to explore it and prepare it for the recep- 
tion of others^ A. /never settled a new country^ but 1 isuppose, 
that is the way. 

Mr. fFirt. Aye ! that's an historical fact for. which we had 
better apply to ibe general records of nations. Q. Did you see 
any powder on Blannerh asset's island ? A. i saw a quarter caafc 
with about twenty-fire pounds of powder. 

Mr. Burr. Did you use that continu^dly On the river ? A. 
Those who chose, did. Q. Did you know of any more powder 
on board the other boats .^ A. Not till latteily. Mr. Burr. 
Were there not some kegs of biscuit ? A. Yes. Q. Were there 
any bullets in barrels ? A. All the bullets 1 saw were in eania- 
ters on Blannerhasset's island. 

Mr. Wirt, Had you any rea^n to belieire^ that you were go- 
ing to New Orleans f A. Not before 1 got to Natchez, when I 
determined myself to go down., 

Mr. Hay, To morrow we shall be ready to shew our evidence 
that goes to our real object^ the witnesses that we shall intro- 
duce to morrow, were not present at tiie mouth of Cumberland^ 
hut they will si^w'the intention with which that meeting wa«( 
formed* 



WEDNESDAY, September 2S. 
. Mr. Burr said, that before the witnesses proceeded Any iarther^ 
he wished to do what he ought to have done hi an earlier period^ 
to disqualify one of the witnesses > It might have been done ear- 
lier it was true \ but, although the evidence was not given through, 
yet he thought it proper, at this period to stop evidence so mncb 
in the power of Gen. Wilkinson as evinced, that rather than be 
haneed himself, he was willing to hang any body. 

Mr. Hay objected to this interposition : these disqualifications 
might have been objected in due time, and before the evidence 
was given for by thi« method, there would never be a)i end to this 
examination, which it would be desirable to conclude as soon as 
pojBsible. Every possible benefit which the accused could, at any 
time receive, might be received by him now. If those interrup* 
tions must take place, there would be no getting to an end of the 
business. 

Mr. Botts said that Mr. Hay reasoned as though the Court had . 
only to examine one side; it was desirable on the side of the de- 
fence, that thay should examine their testimony, as they were 
desirous of going away. Capt. Bissell they wanted to bring for* 
ward to test the accuracy of Dunbaugh's testimony, and indeed 
to entire disqualify him. 

Chief Justice, Capt. Bissell might be examined immediately if 
it should be thought proper, 

Mr. Burr objected to the kind of testimony which the prose- 
cution was about introducing, he wished them to mention the na- 
ture and object of their testimony, 

Mr. /fo^said, that what they were about to bring now, was 
conversation amongst the parties, evincing their intention : in- 



deed it i^as rattier improperly called conversation, because it 
was rather commuriicatioas, in which this Washita settlement 
tras ackn<lwledged to be a sham. The Court has already permit- 
ted us to produce the evidence of persons who betong^ed to the 
meeting at that place ; and now we ask to produce the very same' 
sort of testimony frsm persons who were not present at that 
island, but who belonged to that meeting. 

Mr. W^^ri, The declaration now to be introduced are not loose 
and general conversations^ detached from the expedition^ but 
fact preparatory and auxiliary to the expedition itself: declara- 
tions respecting the engagement of persons in the^hing itself. 

Mr. Burr quoted M'Nauy who stated i^at *' counsel ought not 
to call witnesses without stating the object which they wished to 
examine them for.'' He objected to the introduction of persona 
to relate conversations merely^ and those perhaps much previous 
to any meeting. 

The Court appeared to recommend an argument to be opened^ 
which perhaps might eventually save time. 

Mr. BoHs then spoke at considerable length ill which he reca- 
pitulated much of the evidence, and took a general review of the 
transactions and its overthrow, so far as the evidence had gone. 
He also marked out the boundaries to which the evidence ought 
to go. In the course of his speech he quoted ^ Hale 22SO. Z Wash' 
ington*8 Rep. 24/5. Foster ?18, 6 St. Tr. 37. Fries's Tr. Jft, 20. 
Sitgreaves's speech. \yillis's case 1710 « St. Tr. ^55. Foster ^1* 
Berwick's case 17, 18. Foster 11, 1!^. Loft's Gilbert 812, 813* 
M'Nally 73, and 274. much of his observations and quotations 
^iviated to the question whether the conversations of others who 
ivercnow upon examination with him (Blannerfaasset and Smith) 
ought to be heard whilst his case, was under examination, and 
be applied in any way to him : particularly so, whilst there yir^e 
two cnarges in topic : this, however, he objected to. 

The Cnief Justice doubted whether the charge for a misde- 
meanor was before the Court, until Mr. Wirt informed him 
that it realty was added in the application to the Court by a writ- 
ten statement, to which the Court then acquiesced. 

Mr. Botts said if that was the case they should propose a con- 
clusive bar to it, because it never was made out. The clerk hav- 
ing read the charge, he acquiesced. He observed that all which 
he had said in the treason case must apply/ as far as it iSrouId to 
the Case of misdemeanor. At some further time, however, it 
might be necessary to enlarge upon the application of the evidence 
and the connection in this charge. 

Mr. Wickham also spoke at some length on the same subject > 
he referred to the opinion of the Court and quoted Hale and Fosr 
ter in support Of the positions. 

The uhicj Justice refuted same observations which had been 
ascribed to him. Mr. Wickham continued his observations. He 
quoted and descanted on Salkeld 635. 5 State Trial 37. and the 
evidence which has been delivered. 

Mr. Jfar^'n after that produced some authorities. Fries'stri- 
.al8d, 17^; 197. Tucker's 4 Blackstone, 146. 3 State Trial. 775. 
The strongest suspicions canmt be given in evidence in proof oS *^- 
Voir 3- Co' 
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Jton. 4 State Trial 104. Stricter proof is requisite in treason than w 
ani) other criminal matter. The conduct of persons^ wherever it should 
be considered doubtful, is always iflken in the most favorable poitU 
of view, i^gain, 3 State Trial 56 and 744^ Hawkiii'tt book £• 
chapter 46> section 4. Leecli'a edition. 
Mr. Burr also spoke at some length. 

Mr. Ilai^ Said it was not their intention, to make any reply. — 
]>ot because the argument was immaterial, but because they con- 
ceived the decision of the Court had already settled the question.. 
If there had been a doubt, they would not have objected to meet 
it. 

Chiff Justice. 1 have certainly from the beginning stated that 
I considered myself merely as an examining magistrate : ajid it is 
any opinion^ that, in the previous stages, there is a material difier- 
i?ncd as to what is now admissible, and what, would be on trial* 
I think that the argument which has been offered goes rather more 
to the sufficiency of evidence than an examining magistrate ought 
to hear.' The admissibility of this sort of testimony on trial, is 
a doubt to me, but I should suppose that it was proper to be heard 
by an examining magistrate, oecause he must proceed upon gen* 
era) ground. 

I doubted, when I first heard this kind of testimony^ upon the 
ground, principally, that the intention was not communicated to, 
the wbole : and whether the object charged at Cumberland was 
a common object. If it was not a common object, 1 doubted whe*- 
ther it could be Called levying war or not. 1 ultimately determin- 
ed however to hear all the evidence, because I considered myself 
as merely an examining magistrate. It appears to me thesamenow. 
It is very true that the present impression I have on the sub- 
ject, («nd I think it results from the opinion already given) that 
the declarations of Blannerhasset in thi&cas^, would -not ailect a* 
ny body but Blannerhasset. Now if it will affect him only, (the 
order being given to hear evidenc,e respecting the whole three at 
the same time) it certainly is proper to hear this testimony. 

Mr. Hay. How far that can be regarded as afllecting the whole,, 
might remain until the discussion on the testimony takes place. 
Their being connected and engaged in the same enterprkoe, 
might be proved, and I do not see that your opinion presents ua 
from making out that connection. . 

Chief Justice. I should have no difficulty in hearing any argu- 
ment on that point, I have not formed a determinate opinion on 
it, but if I have given any opinion toward it, it must have been 
given in the misaemeanor case and not in the treason. That is, 
that the confession^ or declarations of Blannerhasset did not af^ 
lect others. This is a point, however, upon whieh I am willing 
to hear any observations. 

The testimony again proceeded. '^ 

Alexander Henderson was sworn, 

Mr. Hay. Mr. Henderson, please to state to the Court all thai 
you know of this transaction. 

Mr. Henderson. About the last of Augast or 1st of SeptembeJ*, 
1B06, Mr. Blannerhasset wrote to me, that he and Mrs. Blanner- 
hasset intended to visit my family in the course d* a few days. 
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Qn the tlay ajmpinted he and Mrs. BUnnerhasset came in com- 
rn^ay with my brother John. Aftei^ taking some reireshment> 
iMr^ Biannerhasset ^entered into some conversation, abput the se- 
verance of the union : he montioned the adyantages that would 
[arise to the people in the western country from a separation; 
[that WG were paying three or four million dollars towards the 
[support of the present government, when with one hundred thou* 
I sand^ w-e might support a goveriiment of our own : He n]entit>hed 
Col. Bxirr'S name; as.^ man of l»rilliant or splendid talents as 
well, as of great goodness of hearty (or some expression of that 
sort) that he had made the fortunes of hundreds without at all 
advancing his own ^ he mentioned as an instance, the Manhattan 
Bank and Company. Tii^?^ conrersation took place before din- 
ne*'. After dinner a walk was proposed to mj^^mill. I objected 
ta it, as 1 was weak and not able td walk. Mr. Blannerbasset 
mentioned that I was as well able to walk as himself, and insist* 
edthat I should go along with my brother and himself. Shortly 
after M^e got into the meadow, Mr. Blannerbasset mentioned that 
he had a great deal of con^dencc in my brother and myself. We 
assured him that we shc^uld not betray it, and that it was not mis-* 
placed « He then mentioned that under the auspices (Tthink 
that was the expression) of Col, Burr, a separation of the union 
was contemplated y that no particular line of division had as yet 
been fixed on, whether it was to b^ the Alleghany, or whether or 
Bot. the South Branch of the Potowmac, (I well recollect that he 
mentioned therioh settlement on the South branch was to be in- 
cliided ; Ihat Nfew Orleans was to be seised ^ the bank or banks 
of New Orleans, to be seized ; that all the military stores in that, 
country were to be seized j that a park of artillery, at or near^. 
New Orleans, which were said to belong to the French (i think 
50 pieces) and which Mr. Jefferson was too ceconomical to pur- 
chase, was also to be seized, and that country revolutionised, in 
the course of 9 months. He mentioned that the principal cha- 
racters throughout the union lyere acquainted with or concerned' 
; (1 do hot recollect which) in the enterprize ; that the officers of 
j the array ind navy were secured. He mentioned General Eat^n 
as being engaged ; Mr. John Graham ^ Mr. Alston, Col. Burros 
8on-in-law, as enamoured of the scheme. He mentioned other 
names, I think, but 1 cannot recollect any, except Robert G. 
Harper, who was either coneerned or engaged. My brother ask- 
ed Mr. Blannerhasset what kind of government was intended to 
be estdblidshec^. Mr. Blannerhasset mentioned that it wai? not yet 
determined ouj but a more energetic than the present was con* 
tevrplated. My brother asked him if any foreicn power was to be 
engaged in it. He said that there was not. My Tbrother asked him 
if John Randolph;, member of Congress was acquainted with and 
engaged in it. Did I mention that Mr. Blannerhasset said, 
that he himself had embarked in the scheme ? Mr. Blannert 
basset replied, that Mr. Randolph was not, He mentioned the 
great advantages that would arise to those who took an early and 
active part in the enterprize^. Mr. Blannerhasset then mention^ 
cd bis own property. (Mr. /f^zW. What it i^as worth?) A^ Yes, 
He mentioned thai he was a partner of the firm of Dudley Wood- 
bridge an4 Go.^-that he had property in the funds of Gr^si^ Brit 
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tain. He mi^iitioiic^d that he had five thousand dollars^ (I tbinl: 
such was his stateinent) in tho hands of a gentleman in Philadel« 

{^hiaor "New York ; that he had a suit againstMr. Woodbridge's 
ather in Marietta, for some five or ten thousand dollars, t do 
hot remember which. He valued his property on the island at 
Mty thousand dollttrs**-! do not recollect oi any other particular 
comiiiunicatiQn from Mr. Blannerhasset. 

Mr. Hay. With what view did you understand this detail of 
iiis property was made? A. Shall 1 te}l you my impressions? I 
have omitted one particular expression of his as relating to his 
English funds; '' tnat they could not get at them/' 

Mr. W^irt. Did he say wlio ^hey were ^ A, He did not, but I 
supposed the government of the United States in case of bostili- 
iies. 

Mr. M^Rat. Did you understand with what view it was^ he 
spoke of his other property. 

Mm. Martin olijected to any such Interrogatories ab,aui j;he im^ 
pressions or inferences of a witness. If the publication of this trial 
goes to Europe, what a contemptible opinion will it afibrd of our 
judiciary proceedings ? 

Chief Justice, Was there any thing else besides what you hav^ 
stated, from which you m^de this inference ? A. Nothiogelse« 

Mr. M^Rae. Was there any thing calculated to make a parti- 
cular impresiion on your, mind I A. My impression from his 
statement was, that he intended to show, if he riisked so mucli 
property, that we might surely risk the little we had. 

Mr. Wirt. Will you state the answer you made to this applica- 
tion > A. We did not positively tell Mr. Blannerhasset that we 
would not join in the enterjpri^e, but that we must take time to 
consider, thiit we had relations on this side the mountains whom 
we must consult. ' ^ ' • 

Mr. Wirt, pid Mr. Blannerhasset mention the effect this revo- 
lution would have on Wood county ? A. He said that it would 
)iot long remain neutral, and that we must take an active part 
jfbr or against. 

Mr^ olannerhe^eeet. Do you mean Wood county? A. Imean 
that part of the country. 

Mr. WHrt. Could you understand why your brother enquired 
whether Jphn Randolph was not concerned? A. Because Mr. 
Blannerhasset had mentioned that the leading characters in the 
union were concerned, and .we considered John Randolph as aj 
man of a great character, and a very leading man. Mr. Wirti J 
Did you understand whether he said any thing of Mr. Jefferson if] 
A. Mr. Blannerhasset said, if Isfs. Jefferson was ary ways im«-^ 
pertinent, that Col. Buri" would tie him neck and heels^ an^ 
throw him into the Potomac. Q. What did he say of hismeai 
of opposition to the government? A. He mentioned that with 

Sieees of artillery and three hundred sharp shooters, be couh, 
efend any pass in the Allegany mountains that he had seen (I 
against any force the g^verment could send against him. Mr.J 
Wirt. Did he show you any compositions he was about to pub-l 
lisfa ? A.^ He showed me the first and second numbers of the Q,ue-*\ 
rist^ which he intended to publidi; at all events he shewed m\ 
^t^ which he read to md and then gave it to me to read it over! 
night. I kept it all night and returned it next morning. 
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Mr. Hatf. Did he sgy that he had wviiien those pieces ^ A'. 
^o 1 understood. 

Mr. Wirt, Did He say that he wa3 going to publish them? A. 
|ie said^ that he was going to Marietta next day to atti^d to the i 
publication ? for that the printer was a timid man and required 
to be backed. Q. What did you inform him about your own iuten- 
tloui|.^ A. We informed him that we knew not whether we couldl 
or could not join in the scheme. W^ however told Mr. filanner- 
is asset that he must not consider us as in any way committed* 
Mr. Wirt. Do you recollect he told you, what particular circum* 
stances would prevent your long remaining neutral ; was it any 
commercial arrangement? A. 1 think he aaid« that being in pos- 
jsession of the New Orleans country and the mouth of the river, 
we could not long remain neutral. Q. Do you carry your produce 
to market through that channel ? A. We do not. 

Mr. Hai^: He said that Mr. Graham was engaged, had you 
seen Mr. Graham on the subject? A. 1 had not seen Mr. Graham 
for 8 or 10 years before \ but 1 saw him a short time aifter this in- 
terview. On the tOth November, 1 received a letter from Mr. f 
iSraham, earnestly requesting an interview with me at the 
mouth of, little Kanawha. I met him there on the 22d. I must con* 
|!ess, that I had eytrj inclination to disclose this -secret to him, 
when 1 first met him, but 1 did not conceive myself justifiable, 
because I had promised to keep this communication secret. Con- 
si(lering however that Mr. 31a.nnerha^et had positively assumed 
me that Mr. Graham was positively concerned it, 1 asked him 
first, if he was concerned in any schelne with Gol. Burr down the 
jriver. He said that he was not, and moreover that he was au- 
thorised to prevent and arrest any such illegal proceedings. I 
(lid then conceive myself justified in communicating to him the 
substance of the schemes. Before this time, about the 1st of Oc- 
ilober, we had determined to oppose the scheme ; and went down 
^o the mouth of Kanawha to inlorm Mr. Blannerhasset of our in- 
tentions, but he was gone down to Kentucky perhaps with Mr. 
and Mrs. Alston ; and we then sent a message to that effect to 
Mr. Blannerhasset that they might not be deceived as to our in- 
ientions. At the same time my brother and myself proposed a 
meeting of the citizens of Wood county, in order to obtain the 
8€^nse of the people, on what course they ought to pursue. 

Mr. Hay. And was there a meeting; A. There was. Q. Did 
you come to any resolutions ? A. We 4id. 

Mr. Mf^Rae. What were the substance of them? A. That we 
were determined to support the constituted authorities of our 
country. 

Mr. Martin, And were the resolutions published? A. ISfcey 
were, I think in a paper published in Morgan Town. 'J 

Mr. Ha^, Do you know Blannerbassct's writing? A. t am not 
certain. Q Did you ever /see him write? A. I do not recollect. 
Q. Did you receiye these two letters from him ? A. 1 did. 

Mr. Hay. This lettfej- da^tedon the Slst August, mentions his 
intentions to visit you. 

Witness. It may not be improper to state, what gave occasion 
to that second letter^ Mrs. Blannerhasset insisting on taking my 
Uttle boy home two or three, weeks with her family> I agreed to 
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ft relutetantly. Three onfour days after they had left us, I sent 
my oversepr for my hoy, whe hroiigfat the child with that second 
letter from Mr. Blannerhasset. This second letter covered ap ex* 
traet from a Marietta paper, signed Querist, relative to the 
" Western World," and referred to in that letter. 

Mr.Wtrt. Do you knovi^ Peter Taylor ? What is his character ? 
A. I have'^hearoi no one speak of him but Mr. Blannerhasset, 
and he spoke of him in very high terms. Q. What is your bro- 
thei-'sname? John G. Henderson? A. Yes. Q. Did henotrepre^ 
seat Woqd county? A. He did some years ago. 

Cross-examined. 

Mr. BtannerhasseL Have you not been a representative of 
Wood Giounty ? A. Yes. Q. You lived in Wood County some 
time before L knew you ? A. I did. Q. Had you any reason for 
not cultivatiiig ray acquaintance sooner ? A. 1 had : the reasons 
were partly prjvatc ^nd partly politiqa!,— I have no objections to 
stat6 thQ;S^easons, The political reason^ that you were a demo- 
crat, and v^as ppposed to the present administration. Q. Do you 
liot recollect that \ ppppi^ed the election of your brother, O. Hen- 
derson and that my vote was refused ? A. l do ; for then 1 per- 
sonated my brother. Q. Do you not recollect it was refused be- 
cause I bad at that time no deed for my land ? A. I do. Q. Do 
you not recollect that I had the honour of voting for you on a.suh- 
eequent occasion ; A. I do. -Q. Was it i^ot after that election, that 
our acquaintance was formed ? A, U was. Before t^at election^ 
I do not recollect to have knoM^iiyou. ^ > - 

THURSDAY, September U, 
Conclusion of Alexander Henderson's Cross examination. 

Mr. Blannerhasset, po you recollect at ihe time of the conver- 
sation, you expressed any personal dislike of Colonel Burr? Did 
you not express a sense of hostility towards him ? A. 1 am sorry 
that the gentleman has put the question. 1 am sorry to wound a- 
ny man's feelings wantonly.— But 1 always thought him a dau- 
gerous man, and the late^occurrences have not at 5l cha«ffed my 
opinion. 

.Mr. Martin. How long has your opinion of him been formed ? 
A. Ten or fifteen years ago, wh^n he was making the tour of 
Virginia. Mr. Martin. Not when he was said to be fixing means 
to overturn the federal administration? A. 1 do not recollect j 
but I heard much at that time of Colonel Burr. 

Mr. /fo^^ here wished to identify the two letters, which Mr. 
Hendersonhad presented to the Court, from Mr. Blannerhasset. 
Mr. Botts however admitted them. They were then read by 
Mr. Hay, but they contain nothing important. The examination 
proceeded. t? * 

Mr. Bay. Did you. Sir, re^d the Querist? A. I read the first 
Mo inmanuscript-~|t was signed Querist, Q. I think you said 
yesterday, that Mr. Blannerhasset confessed that he was the au 

1 *"f ^?? S^"^S to Marietta to publish it ? Mr. Blannerhasset 
ro^ and objectfcd to reading these publications on such evidence. 
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He observedi that spn*e body lijay hare wTitien under the, j$anwr 
sigaatare on the very' same subject : and that there wata ^lacuna 
or chasm which'was required to be filled up. Mr. Hay. Wc will 
fill up thatchaam'T Mr. Keale copied it. 

Mr. Neale^wasihen called into Court and sworn. Mr, Ha^. 
Will you state to the Judgc> what you know of the publication 
in the Marietta Ga:8ette, under the signature of Querist ? A. A" 
bont first of September Mr. Blannerhasaet sent for me and told 
me that he bad soniething to copy about the division of the 
states ; and that theprijiiter had met with some diiBcuI ty ia 
understanding the writing of the first Number. I copied the 
jsecond and third Numbers, and carried them to Fairlamb^the 
printer at Marietta and gave them to him. Q, Did you read 
the papers as they came out .^ A, Yes ; Mr. Blanncrhassct sup- 
plied me with the whole. Q. Did they correspond with the man- 
uscript .> A. Yes : the very same 1 think. The Court accepted 
them, but on the suggestion of Mr, Hay, the readine was waved 
and they were to be put in to the possession of the Chief Justice. 

AiMr. Hay^s sagj^estion the witnesses who had been examined, 
were agreed to be didcbarged, except General Eaton. He declar- 
ed that he did not •' wish to go." 

John G." Hendtrson was sworn. 

Mr. Ha^. Please^ state to the Court all ygu know of this trans- 
action. 

Mr. Ilcnder^im- I rode with Mr. Blannerhasset and his wife to 
my brother's hoosQ on the second Monday in September last. 
Wheii we got near to niy brother's house, Mr. Blannerhasset in- 
troduced the subect of the separation of the union. He stated, 
I think, that it was to be conducted under the auspices of Col. 
Burr, 'Hc mentioned that there were many eminent characters 
in the eastern anel western states concerned. He mentioned the 
names of Gen. Eaton and Mr. John Graham, perhaps others 
at that time, 1 do not recollect. I do not believe that g^ny thing 
more passed between us, tilhwe arrived at my brother's. When 
we gotto my brother's we tooksome refreshment (dinner). I was 
not much in company with Mr. Blannerhasset till dinnfcr, and f 
do not know whether his conversation led to that subject or not. 
After dinner we \iralkcd into the meadow; my l^rother, Mr. 
Blannerhasset and myself. The subgect was then renewed, under 
injunctions of secrecy, which wc agreed to observe. Mr. Blan- 
nerhasset observed that it was a subject of great imgertance. He 
stated that the object was th^ separation of the union j he men- 
tioned characters who were concerned in it ; observed that Col. 
Burr was at the head of it, oi^ words to that effect. He spoke 
very much in praise of Col. Burr, mentioned an instance of his 
goodness of heart with respect to the Manhattan compapy, and 
making the fortunes of many without benefiting himself. Gen. 
Eaton's and Mr. Graham's names were mentioned, and a number 
of others, whom I do not recollect, that were accjuainted with it ; 
among the. rest was Mr. Harper, and l\Ir. Alston's name was 
mentioned, as being highly pleased with the scheme In the 
course ef conversation, Mr. Blannerhasset observed, that New 
Orleans would be seiaed. He inejitioncd tfiat the park of Fxeuch 
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artiller)' at iiew Orleans which Mr. Jefferson was too econoiiii- 
eal te purchase^ was to be procured, whether seized or obtained 
in any other way^ I do not recollect. He stated that the people 
in the lower country were displeased with the present govern^ 
ment, on aoeount of their interests n6t beingi protected or attend- 
ed, to. He seemed to apprehend bo oppositio'n in that quarter. 
He said> the attempt will be made in less than nine months ; that 
he himself had embarked in it. He observed/ that it would be 
a fay^orable juncture for ifiecting the object, owin^ to a want of 
enei'gy in the administi'ation ; i am not, however, certain/whe* 
tfaer he or which of us made the observation, we ^t three con- 
curred in it,' I think Air. Blannerhasset observed, that he hoped 
he should see my brother at the head of a regiment of horse, at 
some time, but! do not recollect; He seemed anxious for us to 
join. Some time in the course of conversationj the name of Mr^ 
Grainger was mentioned, I thought in a threatening style, as if 
he would have cause to repent his having made use of an ex- 
pression sometime before published, importing that danger was 
threatening in the west. I do not know whether my brother 
was present during this observation. Mr. Blannerhasset said^ 
that we must take an active part one way or the other, as we 
could not remain neutral. He mentioned an expression of Qol. 
Burr's, respecting the people in the city, or the administration ; if 
that they were aoy ways impertinent, he would tie them neck and 
heels, and throw them into the Potomaq. ' ^ 

Mr. ^oy. Did I understand you to say, ths|t this wsLBsmex* 
pression quoted from Col. Burr ? A. Yes. We desired Mr. Blan- 
nerhasset, just before he l^ft my brother's, not to consider uft 
as committed ; that it was a subject which required reflection ; 
and that we must consult our friends on this side the mountain, 
who were interested in that country. I mentioned it to my father 
under the same injunctions, on which I had received it from Mr. 
Blannerhasset. 1 recollect having asked Mr. Blannerhasset, 
when he spoke of the leading characters of the union, whether 
John Randolph had been made acquainted with it. He answer- 
ed, no. ; 

Mr. Jfirt, Why did you put that question ? A. Because Mr. 
Blannerhasset had said, that the leading characters of the coun- 
try were concerned. I asked Mr. Blannerhasset what kind of a 
government he would establish in the western country. He said, 
that this was not yet determined ; but that a more energetic one 
than the present would be adopted. 1 asked Mr. Blannerhasset 
also, if any foreign power was concerned. He assured me there 
was not. 

Mr.Hat^, You asked him what form of government was to be 
established ? A. Yes. Q. Where did you suppose the seat of 
tliis energetic government was to be ? A. He did not mention, 
but I supposed it was some central place. 

Mr. M'Rae, Did he mention the line of division > A. He did 
not particularly, but he said that the people in ih^ south bianch 
would be in an awkward situation. Q. Did he mentton^ihe Al- 
leghany? A. Ido not recollect. Q. Did he mention any thing 
about vcommandin^ the passes of the Alleghany } A. Yes: be 
said, that with a igw caanon and a few sharp shooters, he could 
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defend an/ pass in the Alleghany* Q. Did he mention the Qt/c- 
/i^^ in your presence? A. He did. Q^ What did he say of it? 
A. H^ read one number of it. The first words in it were *' uni- 
versal hiigtory every where teacher or informs," or some^such ex- 
pressions. Q, Do you remember what wais the object of tbo^e 
pieces ? A, f understood that it was to promote the separation of 
the nation. , Mr. M'Rae. Do you recollect any observations about, 
Blannerhasset's property ? A. I think he estimated his property 
on the island at fifty thousand dollars, and besides he had a sma^ 
fund in Europe, which he said would be safe. He said they could 
not touch that. Mr. M'llae. What did he mean by " they ?" A. 
1 do not know his allusion ; but I suppose he meant the govern- 
ment, r 

Mr. Wtri. Do you recollect anjr observations about the expencc 
of supparting goveri^ment .> A. He said that we' were contribu- 
ting thcee or four millions to the present governmqnt, when one 
hundred thousand would be sufficient for a government of our 
owih fVitfifiss. I have omitted to state, that alter my brother re- 
ceived his last letter from Mr. Blannerh asset, my brother and 
myself went down to inform him of our decided opposition to his 
plan. He and Mr. Alston were gone down the river, and we di- 
rected the overseer to inform Mrs. Blannerh asset of our inten- 
tions. There was a subsequent meeting of the people of Wood 
county da this subject, and resolutions were adopted m oppp^tion 
to the sell em p. And a month afterwards, the militia volunteer 
ed their services to suppress it. Shortly after I left that county 
for.Dumfri^s. 

Cross examined. 

Mr. Wickham,yf^9 this conversation in earnest or jocular ? A. 
Perfectly serious. Q. Did you hold any conversation with Mr. 
Blannerhasset before this, which led to it? Were you in the ha-' 
•bit of expressing opinions adverse to the union .^ A. 1 never vnit% 
opposed to the union. Q. Is It talked of in that country I A. It 
has been„ talked of as an eVont that would take place in half a 
century or a century. Q. Was your deposition ever taken .^ A. 
It never was. Q. At whose instance did the meeting of the peo- 
ple you spoke of take place ? A. Several of us called it, and 
among the rest my brother and myself. Q. And they passed 
resolntiQus about this plan ? A. They did. Q. How were they 
informed of this scheme? A. From reports in the county. Q. 
Did you communicate any information to this meeting I A . No ; 
Jior my brother, any thing but gc^neral observations. Q. What 
was the purport of these resolutions? A. Nothing but to pre- 
pare for the danger which was to be apprehended.^ One of tht? 
resolutions aliuded particularly to Col. Burr. Q. Was Mh Blan- 
nerhassct's name ever mentioned ? A. A proposition was inadc^ 
to insert Mr. Blannerhasset's name in one of the resolutions ; F 
opposed it. Q. Did you communicate on this subject with Mr. 
Graham v^ A. I had left the country at that time. 

yit. Martin. What were your polities ? A. They were federal 
and are so still. 

Mr. M'Bae. What have you considered Mr. B!annerha«get's 
politics ta be? A/ Demooratic. 
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Chief Justice, Did you understand that this separation was to 
be cffectied by political means quietly or by force ? A. I Under- 
stood him to mean, that if the lower country was in their pos- 
session^ it would bring the upper country along with it 

Mr. M^Rae, And he conceived the lower country to be dissa- 
tisfied with the government ? A. He did. 

Mr. Wirt, Did Mr. Blannerhassetstatfe the manner in which 
this revolution was to be brought about ? A. No > ho did not. Q. 
did the meeting in Wood county arise from* any of Mr. Blanner^ 
hassett^s declarations^ or from the movements bn the Ohio ? A. 
I suspect the last. 

Mr. Rianncrhasset, What movemcn'tS .> A. ! did not myself use 
that word. I alluded to the building of the boats and kiln drying 
theal. ^ 

The Counsel tor the defendant called in Alexander Henderson. 

Question by Mr. Wickham.—To whom did you communicate 
this conversation with Mr: Blanfnerh asset .> A. To Mr. Graham. 
Q. At what time ? A. On the twenty second of November. Q. 
What le^ to this communication : did Mr. Graham «take«iy en- 
quiries of you ? A. No. I received a letter on the twentieth re- 
quejsting an interview. Q. Did he state any reasons for wisfaiag 
that interview? A. I think he did say that he had heard that 
there was something going on in the Western Country inimical 
^to the government ; and that he was authorized to enquire into 
it, Q Why did he apply to you, do you know ? A. I think he 
got information from my brother James. 

Mr. M^Rat, What encourageme^it did he give you to iii. 
duce your acquiescence in his plans besides > A. He said that he 
hoped in less than two years he should see me at the head of a re - 
ciment of horse. Q. Had you ever changed your politics .> A. 
No Sir. Q. Are yo\x what is denominated a Federalist ? A». 
Most decidedly. 

Chief Justice, Did Blatinerhasset say that this change Was to 
be effected by force ? A. 1 d,o not recollect that he did. a 

Here the Counsel for the prosecutfon rend the articles from the 
Ohio Gazette termed the " Querist.^' They consist of an inter- 
locutory essay, whose decided object appea;rs to have been to ^e- 
monst^te to western people, the advantages that would result 
to them .by separating from the Atlantic States; and stat- 
ing their contitutional ri^t to adt)pt the expedient, in justice 
to themselves. ** Every^ line'of them breathes the spirit of dis- 
content, dissatisfaction, and revolution.^' 

Mr. M'Rae to Mr. Hienderson. Did you, or did you nx)t yes- 
terday speak of Mr. Burr's seizing on New Orleans? This ques- 
tion was objected to, but was afterwards answered. A, I think 
that he said an attempt at revolutionizing that country would b<J 
made in less thaip nine monthsi. . 

Richard Neak's testimony. 

In a conversation which I had with Mr. Blannerhasset he sta- 
ted his object to be a d«cisi,on of the union : It was to go by the 
back bone^ and take in Kentucky, Tcnnessee^nd Georgia into the 
western part j^and aseperaite rpvernment was to bie established 
there : by which means, he said, the money would be kept among 
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the people there that wais now paid for tha sale of lands. I a^ed 
him where he was to have the Cajjital : he said he expected at 
Lexington in Kentucky. 1 asked him if Congress would not be 
opposed to it ; he said he expected nqt^ But he said if they were 
oae,cannon on the roountain^it would be sufficient to oppose all the 
force thej could send. I left Wood County on the twentieth of 
October 9 for Alexandria. 

JVIr. Hay. Dp you know Peter Taylor, and if so, relate what 
character he had and what character Mr. Blannerhasset gave of 
him to. you } A. I have heard him speak in very high terms of 
him, both as to his honeaty and fidelity : he said that he thought 
it impossible that the creature could tell falsbood, and that he 
had great confidence in him. Q. Do you know Japob Albright's 
character > A. I have very little acquaintance with him, but L 
have always understood that he was' a sober industrious man. 
He has worked with my son a little, and he was punctual and 
l^nest. 

Cross-examination. 

Mr. Jf^ieiliam, You say that Mr. Blannerhasset spoke to you on 
the subject of 'keeping secrets, what secrets do you mean? A. 
Whyhecaid that he had some writings he wanted published, 
^nd he tt>ld me he was the author of them (the Querist) Q. What 

tursuits ^oes Albright follow for his livelihood? A. Why, Sir, ^ 
e Is working about, 1 understand he is an industrious sober man ^ 
who lives hy his labour, Q. Where did Blannerhasset engage , 
Taylor ? A. I do not know: He was there when I came there : 
1 have n-ot been living there quite two years. I believe he was in 
Blaqnefhassets service three or four years. 

Chief Justice, Did Mr. Blannerhasset tell you what means he 
Itad in ^ie>f to complete this e^^edition ? A. I was hard of 
.hearing sind weak of understanding, and 1 did not ask the ques- 
tion. . 

Mr. Burr, Were yoil present at the taking of Albright's depo^ 
sition ? A. Yes. Q. Wno examined him ? A. John (.4. Jacksoa, 
Q. Had he any printed paper .^ A. Not that I know of. Q. 
Did you understand that^he said, that the men had levelled their 
guns at Poole, (instead of Tiipper.?) A. 1* do not recollect 
it. 

Mr. jHoy. Do you know whether Mr. Burr was at the island in 
September .> Aw I never saw him there, but I understood that he 
was there a little before I got there. . 

Mr.7F?W iQ the Court: *' It is remarkable that Colonel Burr 
was at the island on the first of September, and the first number 
f of tlje Qtfem^ is dated on the fourth.'' 

Mr. John Hendersofi returned to supply an omission in his evi- 
dence, that Blannerhasset informed him, that the officers of the 
I army ,and navy were disgusted with the administration , and dis- 
posed to join. Mr. Blannerhassetalao mentioned in the course of 

I ^e day, Uiat General Moreau was expected to reiside near Pitts 
burg. 

^John Graham W€u sxoorn, 

\ Mr. Hay. Wease Sir to stgtewhat you know of t|iis tr ansae- 
Mon. ' . * 
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Mr. Graham. — In the latter end of October last I received a let- 
ter from Mr. Madison, requesting that I would pass through the 
western country, on liiy return to ii^gsv Orleans. I know not whe- 
ther it be proper to assign to. the Court the reasons of this wish. 
Itmajserre however to explain my conduct in the western coun- 
try. — Mr.Madison stated to me as a reason of this request, that 
government had receiVed information from various quarters, that 
a project was on foot to sever the union, or to invade the territorj 
of Spain. 

Mr. j^cA'^am objected to this explanation. 

Witness. It was to show that I had acted in obedience to mj 
duty as an officer of the goveroment. 

Mr. fFickham. What office did you hold ? A. I was secre- 
tary af the Orleans territory. When I arrived at Marietta about 
the middle of November, I made enquiries, and heard^ what it 
rnay not perhaps, be proper to state. Mr. Duval called on me and in- 
formed me that Mr. Blannerhasset had just arrived with him and 
would wait upon me. After passing the usual compliments, and 
expressing his pleasure at seeing me, he begged leave to read to 
me certain letters, which he had received by Captain Elliot of the 
western country, who had just returned from Pittsburgh. Mr. 
Blannerhasset made many enquiries relative to Comfort Tyler,, 
Dean and Butler, and the preparations which they were making 
for their expedition down, the river ; what number pf men ana 
settlers they had obtained, Mr. Elliot gave him to understand 
that there would be more settlers thaa. there would be boats for 
them. Whien Mr. Blannerhasset received this information he ob- 
served, that they could descend in his boats, as he had more boats 
than men^ Before Captain Elliot quitted the room, Mr. Blanner- ^ 
basset handed ine a lette*:, which he saidiie had received a tew 
days before frpn? Colohel Burr in Kentueky. Shall 1 state my re* 
coUectioh of the conte,nts of that letter ? ' ' *, . 

Mr. M'Rati Do you believe the letter to have been Colonel 
Burr's? A. 1 believed it was Colonel Burr's writing; for though^ 
I had never seen Cplonel Burr write, yet I had seen many letters 
said to be written by ColpneJBurr. I merely mention thi& letter to 
show that it gave rise to a conversation between Mr. Blanner- 
Iiasset and myself, relative to the contents of this letter. The 
conversation was somewhat desultory, nor do I particularly re- 
collect the order in which the several topics were introduced. In 
general I recollect, that Mr. Blannerhasset animadverted npoa 
the conduct pursued towards Colonel Burr at Frankfort; stating 
however his belief that this conduct was not authorized by the 
government. He mentioned that Col. Burr had purchased from 
Col. L}^nch, I think a certain part of baron Bastrop's grant in 
the territory of Orleans. He stated also, that he was tohave an 
interest in this purchase, and seemed desirous of impressing on 
n\y ipind a belief, that the object of his preparations was the set- 
tlement of this land, but I cannot now recollect th^t in the course 
of conversation he did positively avow it. His oiyect seemed to 
be to avoid an explicit avowal j but he said, that they avowed 
that this was their object ; that it was a lecal one, and govern- 
ment would have no right to interfere, untu it was ascertained, 
that they (meaning Coll Burr and him self, as I understood) had an 
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ulterior object. He contended that he had a nght to go towards 
this object with just such preparations as they thought propei'. 
fe This was an opinion in which 1 did not acquiesce. 1 made few 
enquiries ; but he admitted in the course of conversation, that he 
was building boats for the expedition in which he was engaged 
f with Colonel Burr ; that he was engaging young men single and 
t without families to go doWn armed, he said they would have no 
P cannon, but they would have rifles. He stated in the course of 
conversation the use to which thfese rifles might be applied: to re^ 
sist the Indians and Spaniards or kill game — It is justice to Mr. 
Btannerhasset to add, that he said, that he didnot solicit men to 
go ; that he took such only 'as pleased to go, and that he did not 
' expect more, than three hundred men would eo with him. He 
stated also that he was engaging provisions for this same expedi- 
tion. From M'hat I had heard after my arrival at Marietta, and 
from the manner in which Mr. Blannerhasset entered my room 
and made these communications, I was rather induced to believe 
that he conceived me to be one of the party. Q. Why from his 
manner.^ A. My acquaintance with him before was slight, and 
yet he was extremely polite tome; dnd expressed how happy he 
would be at seeing me in his own house. For reasons which it is 
'nnnecessary to take up the time of the Court with, I was anxious 
to ujidcoeive Mr. Blannerh asset. I asked him, if he had stated 
that I was one of the party. He said that he had, and that he bad 
understood so from Colonel Burr. When I assured him I was not, 
he expressed considerable surprize, not by verbal declarations, 
but the by marked air of his countenance. He observed to me, that 
1 did not know Colonel Burr, and passed some eulogiums upon 
.him, and asked me in a verv impressive manner whether I nad 
not heard of an association in New Orleans for the invasion of 
Mexico. I told him that I had hot, and I ventured to assure 
him that there was no such association there. He told me that 
there certainly was, and that about three hundred men had sign- 
ed to such an association. ( think ikat was his expression, for the 
purpose of invading Mexico. After I had repeated my thorough 
conviction that there was none such, and assigned the fact ©rhis 
being deceived about me as a presumptive reason why he should 
be deceived about others, he told me that he had obtained this in- 
fo rm at ion fro m M r . B r adi b r d . 

Considering Mr. Blannerhasset at that time as a deluded man, 
I endeavored to draw him off from the undertaking in which be 
was engaged ; and considering that it was more the policy of the 
government to prevent than to punish such cnt^rprizes on the 
Ohio, I informed him, that so far from being concerned in the 
plan, I was an agent of the government, authorized to enquire 
into the facts relative to tliis enterprize in the western country, 
and to take such steps as might be necessary for repressing it. I 
then stated to him, from reasons drawn from Col. Burr's visit to 
. New Orleans in the preceding summer, from the information 
whioh govconment had received, andfrom the nature of the pre- 
parations which Mr. Blannerhasset himself was then makine, 
why I l^elieved that the object of Col. Burr was either to attaclc 
the territories of the United States, or those of Spain. I assured 
liiui at the same time, that any colketion or combination of arm- 
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•ed men on the Ohio, wot^cl under these circumsiancea be coosi- 
dered as^ a violation of the laws and, repressed accordingly. He 
again contended that they had a right to go down the river, aim 
they thoucht proper, inasmuch as they avowed the settlement of 
the Ouacnita which was a legal object. Thougli we could not 
agree on this point, he asked me whether there would be any ob- 
jeetion or opposition made to tho^e men, if they went'down in 
in small parties. 1 gaveliim to understand^ that this would de- 
pend upon circumstances, but that when theywere collected, they 
would be arrested, and the enterprise would end in the ruin and 
dii^race of all. tho^e who were concerned in it. 

During this conversation, I stated to IVfir. Blannerhasset^point- 
edly, that 1 knew not the opinions of Mr. Jciferson or Mr. Madi* 
.son ; that these weiie my own opinions*, and that I had power to 
act under the governni'^nt of the United States, as circumntancBs 
recjuired ; that I was authorized to call on ^le constituted autho- 
rities of the country, if the constitution was about to be violated. 
I wish the Court to understand, that I was to consider the mov- 
ine down the Ohio as a violation of the law, and 1 was then to 
call on the constituted authority. When I spoke of the reasons 
which influenced my belief as to Col. Buri-^s plans, Mr. Blapper- 
h asset observed to me, that however aci^te the opinions of gen- 
tlemen might be, he and CoL Burr were as well ac<|(|«inted with 
the constitution and the laws as the administration itself; p.nd 
that they knew very well what they weri about. ' Q. What pro- 
duced this remark ? A. 1 do not' recollect, but perhaps it may 
have been the arguments which } had used to show that the cjif- 
pedition was a violation of the laws. Mr. Blannerhasset said« 
that he had joined his friend^ in this undertaking, and could not 
abandon them, unless they consented to give the thing up ; an4 
a&ked me, if he was at liberty to commuQicate to Col. Burr the 
information I had given him. I told him, he was. I do not re- 




it ; and that if he had, the Orleans land could be no object with 
Mr. Blannerhasset. 

Mr. fFirL How came you, sir, informed about this title ? A- I 
had been at New Orleans, where the subjept was much talked of. 
Q. Have there been any judicial proceedings about it ? A. 1 told 
Mr. Blannerhasset that Mr. Lynch claimed under Mr. E. Liv- 
ingston ; that thij^ was a considerable purchase ; and that Ml^ 
Livingston had invalidated this contract in Court. 

Mr. Burr. I dea^' that this is a fact. 

The next day, pprhapS that afternoon, jTmet Mr. Blanncrhassei 
at another house, in company with gentlemen, most of. them 
strangers to me. Mr/ Blannerhasset was speaking and avowinc 
that Mr. Burrfead a great many fi-iends in Kentucky. I obser- 
ved, that this would much depend «pqn his object; if to settle 
Ouachita lands, that the people would wisii him well j but if it 
was to attack the territories of Spain, or those of tiie United 
States, he woujid have very few frjends. In reply, Mr. Blanner- 
hasset observed, that whatever was his object, he either had or 
would hav^ ^ great number q£ friends. This was in a public 
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room, in 4 tavern ; several gentlemen were present j I recollecff 
particulariy a Major Sproat. £ither on that evening or ike even-* 
i ingof tbe nerxt day, Mr. Blannerhasset said, he was writing to 
: Coionel Btirr. He invited me to his room, and wished to know 
, how much of our conversation he might communicate to Colonel 
i Burr. 1 told him the whole, if he chose ; that the information 
was intended for him, but that he might communicate it to Col. 
Bnrr. During this time, and for a few days afte wards, the in- 
tercourse between us was friendly ; but after 1 had had a con- 
versation with Mr. Henderson, I bad no farther communica- 
tions with him, save dining with him one day at the same table, 
and he rose immediately after dinner, and I did not see iiim again 
until we met in the Mississippi territory. 

Mr. Ha^. Had youany communications with Mr. Burr ? A. I 
had; and in the. Mississippi territory too. In consequence of 
the information I had received from Mr. Henderson and others, 
I lodged information with the governor of Ohio, and a law was 
passed, ^id I was also instrumental at Frankfort in Kentucky in 
the passage of a similar law. Their object was to put an end to 
these expeditions. 

When I arrived at the little town of Washington in the Mis* 
sissippi territory, about the latter end of January or beginning 
of Febraary, I heard that Colonel Burr was in the house. 

Mr. Hay, Where is Washington ? on the Mississippi river ? 
A. No ; it is ten miles from it, and seven miles babk of Natch- 
ez. It is the seat of government of the Mississippi territory. I 
waited on Colonel Burr principally with a view to ascertain 
whether the information I had given to Mr, Blannerhasset had 
be6n communicated to him. I asked him whether Mr. Blanner- 
hasset had communicated our conversation to. him. He said that 
i he had. 1 told him on entering his room, that I had just arrived 
from the upper country, and perhaps he might be anxious to hear 
the news. He told me that Mr. Blannerhasset had accused me 
I of a breach of hospitality. 1 replied, that I never was in his 
I house in my life^ He spoke of his protested bills drawn in Lex- 
; ington, and seemed to attribute their protest to the measures 
a^pted by the government. I told him that just before I left 
^ Lerington, the merch^ts there had received information that 
f they would be paid. He said that they ought to be paid, as the 
man on whom they were drawn had the funds to pay them with. 
j He then spoke of the measures pursued by ^overnihent as ruinous 
I and rigorous (I am notcertain which was his expression) ; that they 
had detained Wspeoplel Q. Was this before or after his trial ? 
A. It ^as before; he had then entered into recognizance. He 
I said, that he had invited investigation into his conduct ; he spoke 
«f the measures of the military, and his determination to resist 
them : I understood him to mean the military of the United 
I States J he either said that he had, or that he would order his 
people to resist them. He said, that he had claimed the protec- 
tion of the civil authority, and thought f^a/ protection would be 
adequate to his safety. He spoke too of the Ouachita settlement ; 
! 1 believe he tpld me that he should send his people there, but did 
i not know whether he should venture into the territory himself; 
intimating, as 1 thought, an apprehension of General Wilkinson. 
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v^isked mfe if I knew what had given rise to the president's 
proclamation. I told him that I did not,* unless it was. General 
Baton's ooinmunication. The Court will see from the date of the 
proclamation, that any information [ could have imparted had 
jaot then reached the seat of government. Cot. Burr observed, that 
the machinations of his enemies had led to these proceedings ; 
and that facts did not support and justify them. 1 assured hini 
that those who were alarmed and agitated were not his enemies ; 
at least this was the idea 1 intendea to convey ; and after stating 
to him the alarm extending through the western country, I pro- 
posed to him that he should make some public declaration as to 
nis rf.al object. His reply to this was, that he was a party con- 
cerned, and that no declaration of his could have any eilect. He 
seemed disposed to ridicule the id«a of his bringing about a 
separation of the union by physical force ; that it was to be pro- 
duced by moral, not physical causes. 1 mentioned to Col. Burr 
th^t I had heard in tne western country of a considerable num- 
ber of men, perhaps two thousq^id, being collected for the pui:^' 
pose of invading Mexico. His. reply was, that he supposed ihat 
event was in case of a war with Spain. I told him, no ; that I 
had not understood it as dependiog on that condition. He then 
' said something about the Ouachita lands ; and replied, that per- 
haps when they had a separate government, something of that 
sort might be attempted (meaning, as I understood^ the invasion 
of Mexico.) Soon after this, or at least before I had heard any 
explanation of what he meant by *^ a separate government," a 
gentleman of his family came in, and I took my leave. I had 
no further conversation with Mr. Burr or Mr. Blanncrhasset. I 
lodged an information against Mr. Blanncrhasset, and was with 
him before a magistrate. 

Mr. Hay, Did you make particular observations to Mr. Blanr 
nerhasset about the sort of preparations he was making.^ A. H^ 
spoke of the settlement of tne Ouchita as their object. He never 
positively told me it was, but he said they avowed it as their ob- 
ject. I observed to him, as a reason why 1 should not think it wa«, 
that young men without families or without any of the imple-, 
ments of husbandry were engaged to go. He said that their arms 
were to kill turkies or Indians. He then launched out into an 
abuse of the administration, their neglect of the army and navy, 
&c. I forgot to state this circumstance. When Mr. Blanncrhas- 
set met me to know how far he was at liberty to communicate 
mj opinions to CoK Burr, I urged to him the impropriety of his 
engaging in these objects; be said it was impossible that Colonel 
Burr could have so much deceived him and his son-in-law, Mr, 
Alston. ' 

Mr. Wirt. Was this remark after you had announced yourself 
as the agent of government ? A. It was. 

Mr. Wirt. Did he say any thing to your objection about the 
^ant of implements of husbandry ? A. He did say something 
Njioutthe opening of roads. But he never did tell me the ifeal 
object. Q. Do you know any thing of the Ouachita land ? A*. I 
never was on it. Q. What is its character .> A. Some say it is 
good ; and some say it is bad. I believe the greater part of^it is 
covered with \vater ; aud there is so '-^e yery fine land. 
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Cross-examined, 

Mr, Burr. Did you * ever see Bastrop's patent ? A. Never, Q.. 
l)idyou re^d it ? A. No ; I always understood, that there never 
was one. ' 

Mr. jButT, You have said that the greater part was water ;^ I 
irill asaure thcf Court that it was to be laid out without any water. 
'Were you ever examined before ? A* Yes ; I made a deposition, 
ife-faen I lodged information before the legidature of Ohio. Q. 
Were you examined on any other occasion. A. 1 was before the 
Grand Jury. Q. Did you say any thing then of a conversation 
jou had with Gen. Neville? A. Yes Ttold General Neville that 
1 had come to make some enquiries into this affair. General Ne- 
-ville informed me what had passed in his eonversation with Mr. 
I^organs. He said the people bad appi'ehendedth^t your object 
w^as a seperation of the United States ; but that if ii was the inva*- 
sion of Mej<ico,you would be bett'er received on your return than 
yon ever bad be^n . Q Did you not speak pf the boats ? A. I did > 
^. Did you not say, they were unfit to go up the st^ream .* A I 
so understood at that time Q. Do you not know they were sei- 
zed by the government to send troops up the stream ? A. I did 
not hear of it before I came here. Q Did I give you a welcome 
reception ? A. I was not acquainted with your manner. It was 
cold but I thought respectful. Q. Have you not beard Governor 
Williamis, Mead, and Rodoey s^, that they would not suffer the 
iailitary to take me ? A. I mdst ci^rtainly recollect, that I both 
thought and said that it was improper to take, you by military 
authority ; and I heard Governor Williams say, if the attempt was 
xiiade, he was.not authoris^ed to sianction it. Q. Had you not heard 
df the stipulationiB made to me by Williams and Mead ? A. I knew 
:not of Go vernier Williamar's stipulating with you. T heard of Mr, 
JVlead's doing it. Qv W^ there no law to arrest me ? A. J ipen- 
tioned to Governor Williams that if the laws were not suiBcient' 
ly energetic to nteet such occurrences, it was better te provide one^ 
JSutI never saw the Hisr. Q. Did you not hear of an officer be- 
in^ there to arrec^ me ? A. 1 had aconversativn with a Lieutenant 
JPeter, who was lately in this place, relative to this subject. The 
. counsel for tli# prosecution objected to this caurseof Examination/ 
flfu this subject. 

Chi/*/ Justice^ If Mr. Burr means to a^ed^e these measures as a^ 
excuse for his awn niilitary preparations, he may press these en- , 
quiries, Mr. JBi^rr. I di*d suppose from the sort of duties whicli 
Str Graham discharged in that countryythat he must have known 
of the stipulations of Mead and Williams, and that in direct vi- 
olation of these a party of officers in disguise (tiiat is without 
their unifoi*ni) and with coucealed weapons, as dirks and pistols 
were there tosei^e me. Mr. Graham certainly knows something. 

Mr. Graham I can speak of my conversation with Governor 
Wiilian!3 and Lieutenant Peter, for with no others did I comiau- 
nicateon this aubject. Governor Williams told me, that Doctor 
Carmich^el had been authorized to come, to the Mississippi ter- 
ritory and sei^e you ; whether this was before or after your tri^ 
al, I know not. He said that" he was extremely unwilling to 
have any such thing done. I observed that it was extremely im- 
proper to auffer a person to be seized, is^ho was then in the custo- 
Vol 3, E E 
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Ay of the l^w. Hh said tlmi he hail reraoiisti*ated with Dr. Cai^ 
'. niichael ; that Dr. C. had given it up and returned* 

Mr. Burr, Did CarmicMael bi^long to the army ? A. No-— to tB« 
Mi ssiBsippi tetritory-^t wjte pr6(;eeding to state that the night 
Colonel fiurr left Washington^ T heard some of the officers in the 
room, in which I slept, conversing ahout him, and one of them 
observed, that if Cotenfel Burr was not arrested on that night he 
would lAake his escape — The gentlemeh left the room, and I af^ 
ter wards understood from Lieutenant Peter, that an applrcation 
had been or was about to l)e made, to Governor Williams for per- 
mission to arrest Colonel Burr-— Lieutenant Peter having iinaer^ 
stood that I hlad heard apart of this conversation, informed me^ 
that he had corac with otner officers to arrest Colonel Burr, and 
1 advised him to do uothing that would violate the laws of bis 
country^^He^save me to understands that at that moment he felt 
himself bouim to obey the orders of his General, like a good 
^^soldier, I uri^ed every eonsideration 1 could suggest against the 
exercise of mlitary authority ; and I did then understand that 
it was not his intention to proceed against Colonel Burr. Indeed 
1 understood' that Colonel Burr haa made his escape. I advised 
Governor Williams to make such an arrangement with him as 
- would send him on to Washington for trial, or to detain him in 
that territory for trial. 

Mr. Blarmerhasset You stated that you had given information 
againgt me, and led to a prosecution ? A, I d^d not say that 1 had 
led to a prosecution, but only that I had given information against 
you, that you might be ts^en to the district where the expedi- 
tion had been fitted out. Q, Why did you prefer Judge Toulhimi 
to Judge Rodney; the last being the senidr Judge? A. Imadeiio 
^choice .^ 

- Q. Did you not understand that ^udge Toulman was the Judge 
of the Toijtfbigbce county? A. I understood that he was Judge 
of the Mississippi territory, and Judge Toulman still insists up- 
on it that he possesses this autllority. Q. Did you not apply to 
the attorney general of that territory i A: Certainly not. Judge 
Toulman would have1nterfbr^d,'but Judge Rodney issued a writ 
of habeas corpus. Q. Was it by direction or request -of the go- 
vernment, that you informed against me for the misdemeanor^ 
A By neither. Q. Doyoii not expect to pay the onte thoiisand 
dollars ? A. I expect noft Q. To whom are yoti to pay it ? Mr. 
Graham here addressed the Ctiurt: he said that Judge Rodney 
had refused to send Mr. Blatin erhasset round for trial; but had 
held him to bail y that he himself had been recognised ; that the 
Court was to sit some time in May ; the Judge considered the 
Supreme Court as the proper tribunal ; the attorney general 
thought nthcrwisc, thai before the Court met he had besides been 
indisposed, and hsid obtained the eertificate of his physiciaoktfaat 
he could not attend the C®urt. " 

Mr. Burr. Are you sttU secretary of the Orleans territory ? A^ 
1 am not. Q. Do you now hold any oiBoe under the governmentV 
and what is it? A. I am Chief Clerk in the office of the Secreta- 
ry of State.* 

Q. Was there^riy arrangement made to seize CoL Burr- after 
their judicial proceedings against him ? A. Goirernor Williams 
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and mysclfbath agrefed thAtbis tmlik the Miaiis8i|)j)i Writbry 
iras a mci* farce, and that mmething ought to be done. He pro- 
posed to see Col. Burr, and make some af rangenaettts with him to 
oome on to the city of Washington ferhktria^ Colonel Burr 
■informed him, that he was merely eoing to ride to Colonel Os- 
borne's for that night. Go vrern or WiUiams informed me that he 
reoeived a grca,t coat at the suburbs of the town and dlsappe^^ 

Mr.-' J^r^, Was not Colonel Burr held in reoocnizance ? 
Yes. Q. Did vou see suci a recognuance > A- * ^s I sa 
myself in tbe olcrk^s office. 

Mr. Surr. |f it i» there, I pronounce it to be a forgery. 

Ml*. Ho^ observed tliai the truth would appear in time, Mr, 
Hay. Were any legal proceedings pending at ihe time of his de- 
parture .> , * 

The Witness asked the Court if this wa^a prpper question ? 

O&ief Justice, It is ^ mere diSbreaoe of opinion about a factr— 
Oplonel Burr contended that his recbgni^anoe had.been compli- 
ed with — Goyernor Williams says not. 

Mr. ^fifoy. Was his departure from Washington audden ?. A. 
It w^s certadoly sudden, ^s Governor Williams told me; hehj^d 
been promised with a call from Colonel Burr. 

-Mr- Burt, Are you still Secretary of that terriiory ? A. No. 
O, What office do you &oldr-*if any. A. I am at preseut Chief 
^^ferk of the department of state. 
. *Mr. Biardierhassef^ Do you know any tbingof the warrants tho^t 
i^Qre issued against me jjjy Governor Tiffin ? A' No, 1 do not— I 
uoderstand that there Mrere warrants issued against you. Q. 
pidyou advise or suggest such a measure .> A. I certainly did 

l^r.ff^e. What was Governor Wijlianis^s opinion and your 
ay«^n respecting Burr's going off .^ A. WMt»M^s ye thought that 
ijie trial in the Mississippi territory w^s a perfect farce. We 
agreed that something was necessary to be dpne. Governor 
W illiams then thought it best to propose to Colonel Burr to come 
<^n to VVashingtouj to have* full examination into th© circum- 
stance; and that i|^ he jrefusj^ to cof]bfr,o^ (kiiowing thjat he had 
j[|ot {wwer to send himj he^tvould.take steps to detain him- until 
witnesses oould beolbtaiAed th«re. Ditectly after, he disappear- 
ed, with Colonel Osborhe^s great qoat, s^d never was seen there 
afterwards. Q, Did you see the reeQgai^aQce he entered into 
tiiere ? A. Yes.' v 

Mr. Hay. Was there any proceedings in Couft goi?ig on a* 
gainst Mr: Bni^ at the time of bis departure ? 

Chief Justice. In orderto get at thiSjr a copy of the record 
alight be pradnced. , 

-Mr. Bwrr.' Thefre was no, rccogniawQioe iiled t I was not bound 
to attend in that Court after the Grand Jury had given ini tlieir 
TetnrniUndl they had nothin« to do with me 5 therefore, if there 
is a rejQognii»uice produced by Judge Rodney^ I pronounce it a 
forgery. 

Mr. (^^rfljAaw.l was preseniyat the trial. 

Mr, Hay, I want to know wbe ther Coldnel Burr'ft departiire 
was suddea iind unexpected, 
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Mr. O^aAdm. Jt eertdiinlj was imexpectcd. Gov. Williatn* 
told me that he had received a promise from CoL Burr of a call 
on him : and he did not call. 

Stephen S, Welsh was again called. 

He was asked to relate what farther he knew of the transactio|i. 
Witness, \ was tdd bj the Court to relate all that I knew, but 
tji^fte was som6 part of the conversation that passed between 
lerhasset and me in September, as we were coming down 
iver with M'*- Alston and his lady, that was not related. 
Blannerhasset asked me how I should, like to go to a new 
country ? My reply was, that I should like it very well, if there 
was a prospect of making any thing ^,e said there was a pros- 
pect ol getting plenty of la,nd 1 asked him what part of the. 
country ? He either then said it was Florida, or asked me hour I 
ahould like to go to Florida I then made answer that 1 should 
like to go to that country wtry well : 1 told him I would go. 

Mr. //fly. You went down the river with him/ did you? A. 
Yes, Q. Was thete any thiiig in your knowledge about the 
concealment of arms ? A i recollect that one evening there was 
a search for arms (after dark.) There- were arms taken out of 
Floyd's and Berry ^s boats^ and 1 understand that a search was to 
. be made next morning. 
r- Chit^ Justice, How maqy arms were there— ^do you know .^ A. 
I do not, but 1 think there iv^ere about' nine mifsquets with bayo* 
nets taken out of Berry's boat. 

Purlei^ Howe znd David C. Wallace were called to testify to 
the character of Albright. They spoke of him, and of ^loyfof*, 
also, in high terms as to hopesty and respectability of character. 

Charhs Duval was called, 

Mr, Hay. What do you know as to any communications you 
]had with Colonel Burr, Mr. Blannerhasset and others. Witness, I 
never saw Colonel Bnrr but Once, and that was in New Oilcans ; 
two years ago last Noveniber;'but I have had frequent com- 
mnicationB with Mr. Blannerhasset. *Tbe first time 1 ever had 
any. Was at 'Marietta, iu Sept. 1806, when f had flour to sell. I 
'asked him whether he did not want to buy floUr, and engaged 
twenty barrels, he did not however receive i^ore*than five or six 
barrels of itV 1 mentioneci to' him that 1 had understood from Mrs.- 
Blannerhasset, that he' was going down the river and a number ^ 
of my acquaintances -were going with hini, and that I did not 
know, but that i too would go, if 1 knew what he was going for. ^ 
He told roe that Colonel Burr and himsell^and others had pur- ' 
-Hshased large tracts of land, and wanted settlers to go' on it. I told 
him that 1 had land enough at home and, that 1 did not want to 
go to settle land. He then represented as though 'there was some- * 
thing else in view; bMt he did hot tell me at that time. He said 
a number of people were' goin^ who had never asked what they 
were going for — ^theybdieved it to be something worth going for 
-^he^ were- leaving their plantations, their neighbours, every 
thing. He -said he was going to leave bis, I mi^t surely leave 
mine, and that I might suppose it wa^ for something very hand- 
some. I mentioned something about his leaving his own planta * 
tion ; a man who was so well situated. He >aid that what ue had 
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ibere he did ilbt regfard as a strawj, ia coaiparkon of the object 
irhieh he had ahead. I had a great mapy intenriews with him 
on the subject; sometimes he told me one thing, ajad some- 
times another. I told him that Mrs. Blannerh asset had in- 
formed me that Mr. Graham: was one of the party. Mr. 

Blaiinerhasset agreed that it was so. The Court will be pleas- 
ed to notice that Mr. Graham and myself had once tra-vel- 
lfed to New Orleans together. He. mentioned, if 1 would go with 
Mm/eould 1 arm myself with agun ? I told him 1 had a rifle Ihat 
I could take with me, that 1 never had used a musket. He said 
th^t, that would answer: He asked me if the young men on the 
Muskingum who were like to so with me, had arms or could get 
them .> i told him it was probable they all had arnts, as they be- 
longed to the militia. He said if they Would find arms he would 
fiiid ammunition . Just before Mr. Blanttierhasset^s boat went oft^ 
Mr. Graham came to Marietta^ and Mf< Blannerhasset was that 
night, at my fiither's house. My father told me tb at my old friend 
Mr. Graham was in town, and Mr. Blannerhasset told my mother 
tliat she had better not let me go to see Mr. Graham, for'' Mt. 
Graham would certainly persuade nie to go down the river. 

Mr Hatf. Will you state the diflTerent objects which Mr. Blan- 
nerhasset held out to you ? 

A. He mentioned to me that he was going out into the Spanish 
territory, about the same time that he spoke of my arming and 
iaid, he supposed we should have a little fighting to do ; but the 
Spai^iards were CO w;ards and would soon run.' 

Mr. Haj^, pid you understand where you were to fight the 
Spaniards? A: Somewhere about the Ouachita lands ; that they 
might be troublesome and that he wanted men of my descnption 
to do it. 

M ffat/. Did he profess,' any other object ? A . My father ai^ed 
him what he Wanted me for, it to work, that I wauldnot work 
^t home. He said he did not want all to work. He wanted men 
bf my description, he did not care' if he had one thousand 
*such. ■ 
\ Wheit he wasbr inking up this kiln^dried rtieal I apked him w hat 
it was for. Jle said it was to take down the rive iv— I asked him 
why he^ did not get flour? Because he said,Hhey were going into 
the Spanish country, and flour would hot keep as well He told 
jiie he wanted ds to get knapsacks to carry eight or ten days 
provisibn form arching— I mentioned that 1 was a poor tra:veller, 
and I would get me a Spanish hoi^se' and ride. He said he was go- 
ing out amoiig the Spaniards an ignorant set of men, and he 
'Vanted clever young men to go and take com ni and of them : to 
iave a commission and s6me office too. I mentioned to him that 
I would not hesitate to go there and stay two or three years, if I 
could make my fbrtiine He said if 1 once got there, he'd varrant 
that I never would teturn, I would be so fond of the place I 
told him I never wished to go to a place, whence I could not re- 
turn to visit my friends. He said I should like the country so 
well, that 1 would be contented to stay there. He told me that 
when we got to \he mouth of 'Cumberland rivers we should be 
joined by Colonel Burr arid the whole party, when the whole se- 
cret would be divulged, and if I did not like it he would bear mjr 
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^penceii baek to Marietta. I told bim thatif I Vent down, and 
a number, of my friends were going alsoj, I shoiild like to have 
choice of my boat's crew.^ He said if it was so, I must still expect 
to be under the s«me regulations as regular troops ; that was^ 
that we might hat'c the privilege of choosing our own officers^ 
till we got toi the mauth of Cumberland ; there we were to meet 
Colonel Burr; and we must then submit to such regulations as 
Colonel Burr thought, proper. My motive for making this prppjp.^ 
8itiena,8 to my friends was, that a number of strangers we^rc go* 
ing and I did ilot ^ish to be with them. 1 recollect nothing far- 
ther of any great importance: 

Mr. Duval's further exfimin^tibn. was postponed^ and the Court 
adjourned till to-morrow. 

i ' : - - ' - 

F^IDAT, Seftembef t$. 

Charles Bfuval continued with his testimony. We were ta 
be under the command of Mr. E^lannerhasset until we got to the^ 
mouth of Cumberland; 

Mr. H<iy, Po you recollect any conversation respecting the. 
temped and diaposibn of the people at New Qrleans I A. He told! 
me that the citizens of K^w Orleans were very much dissa- 
tisfied with their government; and that they spoke very much 
against Gov. Claiborne. Q. Do you recollect liia mentioning any 
farther about^the expedition ?. A. Yes, he said that th^y must be at 
New Orleans hy Christmas. Q What was the general charaoter 
of Albright. > A. Why, the first time I ever j^aw Alb/ight, he. 
came up to my fathers^ mill with this kiln- dried corn, tie ap- 
peared to be.a very hard working man: the people generally- 
said that he was a very steady honest Dutchman, and that they; . 
would as Sioon take his word as Gen. Tupper^s. 

Mi*. Wickham. It is a ^ery great pity that the gentleman hail 
not thought proper to compose Gen. Tupper's evidence withMr< 
Albright's whilst he was here. , . ^ 

Chief Justice. It is a m uch greater pity that the evidence could; 
not keep to the circumstanees. . . 

Mr.'jfifoy. 1 beg pardon of the Court for thus diverging, but I. 
thought it proper to support the character of this poor man, who^ 
has nodiing but his honest character to carry him through life, 
by enquiring what it was, since he has been so violently attacked 
at every turn of his testimony. ^ 

Mi*. Wictiham^^ All that I said was not affecting the character 
of then^an: I only said th^t he contradicted himself^ and there- 
fore waft not a proper witness. . - 

Mr. Duval continued his testimony. I agreed to goto 1!*^ew 
Orleans with Mr. Blannerbas$et ; and when 1 got there, if I dM 
not like their plan, I might go and see Mr. Giaham, who was a 
particular friend of mine, and, no doubt, he wourd put me inta 
ftome way of business. Q. Was this before you saw Mr. Gra^ 
ham ? A. No, it was after Mr. Graham had told me the conse- 
quences: he said that if I had a notion to go down the river, it 
would be more to my credit to go some oth«r^way. Ql Do 
you know any thing respecting the kiln-dried ineal. A. Yes, I 
know it wasgrouniT and jJacked at my fathers^ about gixty bar- 
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jrels, Ibesides ajiioui thirty barrdsthut iras not/kiln-dned. Q, 
Tie boais ^ere stopped were they not? A. Yes, about half way 
Between where they were built by Col. Barker, and Marietta. 
They whereto have ^090 down after dark. Mr. Blannerli asset said 
that if the boats were not all done by such a time, he would take 
what were done, and start off, CoL Barker got sSl the hands h6 
could, to get them ready bjr that time. 1 do not particularly recol- 
lect what day it was. - 

Cross examination, 

Mr. Wrckham. Was there any think said^oneerning a war^ith 
S^in? A, Yes. Mr. Blannerhasset mentioned to me that he ex- 
pected there would be one, Q. Was it pretty generally expected 
in that country? A; I believe it was* Q. Was it pretty generally 
"wished ibr ?. A. No, I cannot say it was. Q. Did you ever give 
«n affidavit on this subject? A. No, Sir, never. Q. Did you lodge 
any information with Gov. Tiffin or any one else ? A. Kq, with 
no persoii in'the world. Q. Did you ever go to Chilicothe on ac- 
jcount of this business ? A. I went there once. Q. Who did you 
go in o6m'pany with ? A Mr. Graham. Q. Did you go at hSs re- 
quest ? A. NOi I had business out there. Q. What has become of 
tnis flour, the kiln-dried meal and those boats ? Q. I do not know ; 
liut I believe Gen. Buel took it by order of the government. Q, 
How do you know that it was taken by order of the government? 
A. I do riot know certainly that it was] Q. What became of the 
boate ? A. Why they were taken up into a ereck near Marietta, 
nome gott)rokeup^ some were repaired, and sent down with 
troops to ihe Mississippi : I believe to St. Louis, so it was said. 

Tesi^monyct David C.^an&ce, 

Wit. Haif.^ State to the Court what you know qf this t^ansao* 
tion. 

In the fall of 1800^ Mr. Bls^inerhasset informed rat, thai he 
was engaged in a plan with a number of persons, which he 
thougnt would be highly advantageous, and that he was author- 
f^d to ofler me the appoiiitment of Surgeon General, I enquired, 
Surgeoli Geue^al of what ? And he replied, he was not at liber-, 
ty to explain until I bad engaged in the expedition. He used 
various arguments to induce me to join. He said that I should 
l>ein very excellent company •, that the association would consist 
ef respeetable individuals ; and particularised Colonel Burr. 
He thought that after sp long an intimacy, I might rely on hj^ 
friendship. 'The conversation ended with my peremptory refu- 
sal to ipin in any expedition, the nature and plan of which 1 was 
not fully informed oft and approved; I heard Mr. Blannerhasset 
make proposals to several individuals to join ; offering one hun- 
dred acres of land : each man to furnish himself with a rifle and 
blanket. He stated, that when they got to the mouth of Ci^m- 
berland, the plan w|S to be disclosed : iadl^those who did not like 
it were at liberty to return. Some of the men engaged 5 others 
took time to consider the prbposition fully. At this time the 
boats building up the Muskjngum were nearly completed, and a 
general rumor prevailed that JBurr^ Blannerhasset, & Co. were 
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prepjiring ^i expedilion to dissever the states/and to ciuny tKd 
war into Mexico. When Mr. Blaonerhasset a^aiii asked ine to 
join, I replied, that the j^mb ofojeetions continued, and that I 
vras not yet informed of the objeets of the expedition. To which 
he replied, ^'^yoxi hava heard what we were about ;"— which 1 
understood as assenting to the truth of these I'eports. I told Mr» 
Biannerhasset that I es^pected they would be stopped descend- 
ing the river ;. to which J^e rcpRed, that '* he did not believe that 
the country would be able to stop them ; that he would have fiv^ 
hundred men from Marietta ; he would have seven boats at that 
place, and they would bejoioed by others from above." 1 re* 
marked, that the people in the western country were excellent 
inarksmen, and that the woods on the banks of the river would 
aflbrd them an excellent covering for firing upon those who were, 
descending the river. Ho replied that *' in that pase, he would 
land a party and set fire to every house land town." I rode with 
Mr. Biannerhasset to see the boats that were building up the 
Muskingum, whore he shewed the builder and mysejf the arti* 
cles by which the men under his cpmmand* as he called it, were 
to be governed on descending the river. Each boats' crew was 

' to choose the captain, until they joined Colonel Burr at the mouth 
of Cumberland, where he was to direct their proceedings. At 
the boatyard, he directed the. builder to have as apartment fitted 
tip m his boat for Colonel Burr, as he expected the Colonel, when 
be joined him at the mouth of Cumberland, would sometimes 
wish to stay with him. During the ridfj I observed to Mr. Blaa* 
nerhasset, that I did not believe the plan would sucoeed, as the 
people generally detested and execrated it. To which hereplj^ 
ed; ** it the people could not see their interest, we will not craUrt 
the measure down their throats." JVfr Biannerhasset shewed 
me some letters he had received from Colonel Burr, about this 
period — [Mr, Wtrt. At which time was it ? A. Between Septem- 
ber and the going down the river]— in one of whicA he admo- 

^ niished him not to be alarmed at the rumors respecting hi$ arre^it 
in Kentucky 5 as he apprehended qo danger but delay to retard 
the intended settlement on the Ouachita. A perso^i present 
(Captain Elliot) enquired, whether Colonel 3urr had mentioned 
any thing about the expedition; ^o whioh he replied, '' No-^ 
nothing comes to us on that subject hy thomail.'^ Mr. Blanner- 
hasset spoke to me to furnish them a quantity of medicines, and 
such directions for using them as were calculated for. a military 
expedition. In a conversation with ColoneJ Burr in 1805, he ex- 
patiated on the situation of the western country 5 on its being 
compelled to pay large sums, for the sale of lands, which were 
«peut in the Atlantic states ; and on the three millions of dollars 
which he said were paid for tax. These observations made by 
Colonel Burr induced me to belreve— [Mr. jBo^^5 jobj acted fothe 
witness stating any of his own inferences]--teGlonei Burr obser- 
ved that this same money would, vastly improve the commerce of 
the western country. :* ' 

. Mr. Ifai/. Did you eyer read the Querist ? A. 1 read the first 
ind second numbers at Cincinnati. Q. Did the observations in 
these recall to your re.collectiou yourconversntjon with Mr. Burr > 

'A- They did. When 1 saw these papers, 1 was asked my opinioM 
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about tlie author. I said^ that in iByppiaion, ^Colonel Burr ba^ 
sag^ested the ideas^ aad Mr. Blannerhasset had jput them into 
yvorda. Q. Were the rumors that you spol^e of general ^ A- 
The/ were so : they were in every man's mouth. 

. . Cf OSS ^examined, 

Mr. WickhariL Have you had a' medical education ? A. , Yes 4 
I rtceired it in the University of Pennsylvania. Q. Had you 
ever performed any sur^ic^ pj^ration ? A^ I had not. 1 never 
practiced physic, nor did I ever intend it. Q VVas this convert 
aation before or aiW your refusal to join ? A. Alt these con- 
versations were after that. Q. Did any of ih^ men applied to 
by M.". Blannerhasset in your presence, g'W A. I do not know. 
Q. What was the tenor of these rumors ? A That this party 
intended to eijecta separation of the union, and to carry an ex- 
pedition into Mexico. Q. When the offer of Surgeon General 
vras made to you, did you believe it to be serious ? A I cannot 
^be certain^ of Mr Biannerhasset's motive for making this pro-' 
position:, but supposed that his object was to induce me t<^oin, 
although I had not practiced physic. 

. Mr. Martin. Were you in the habit of curing gun-shot wounds 
or cutting off iimbs? A. No, sir ; nor did 1 wi^h it. 

Mr. TFtckham. When were you in Philadelphia .^ A. In 179fl> 
and 1800.. Q. Whose lectures did you attend? A. I attended^ 
Di's. Woodhouse's, Rush's, Wistar's, and Barton's. Wistar wa* 
joint professor of anatomy and surgery with Shippen. Q. Did 
you attend all the lectures./ A. Yes, sir. 

Mr! Hay. How long were you engaged in the study of medi- 
cine .> A. Seven years. Q. Did Mr. Blannerhasset know of 
this ? A. He did. 

Mr. WirL Did you attend any surgical operations in the Hos* 
pital ? A. I did one winter. 

Mr. TFtckham, Who did you study with ? A. I studied about 
three years with Dr. White of Philadelphia. 

Mr./fo^. Was this the same as Dr. White of Baltimore? 
** No," said Mr. Martin^ " he Was then in Ireland." Witness,, 
What, Dr, White of Philadelphia ? Mr. Martin, Oh 1 no j Mi:, 
Hay and myself understand each other. 

Testimo)ii\f of Robert Wallace, 

Q. Where do you live ? A, I live in Marietta. 

Sometime last fall« in November, i believe, 1 received a mes- 
sage from Mr. Blannerhasset to come dowti to the island. £ 
went. It was soon after Mr. Blannerhasset returned from Ken-r' 
tucky. After I had been there some time, Mr. Blannerhasset 
took me into a small room, ^)id said he wished to speak to me 
privately. He then asked me if I had not heard he was going 
down the river. I told him that I had. He asked me if I woul3 
go with him. He safd be was not then at liberty to reveal the 
object entirely ; but, if I would depend on his friendship, he 
would do well for me. He spoke of the settlement of the Ouachi- 
ta land ', but intimated that there was ^Qmetbing else in view. 
On the same evenings there were several young mfiXt at M^^ BJaa-* 
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tterhassct's honse, from BeU)re. They wckc all re<]t|e^ted to join 
the expedition, ^d go down with him. They were all to for^ 
nish themselves v^ith a rifle a^pd blanket. The next mom ing I 
had some more conversation with Mr. and Mrs- BUnnerhasset. 
Among other things, I asked whether the government counte* 
nanced this expedition; I had heard soniffthlng from. Captain. 
Elliijt^ the evening before, that this was an expedition intended 
against Mexico. Mr. Blannerhasset repU^> that it was a mat- 
ter of no importance whether tha,^pr^crument aided it or not ; 
government was weak, and thai-tn^ would have nothing to do 
with them, unless the govern-ment attempted to supprcs them : 
in that case they would make resistance. Mr. Blannerhasset 
laughed at my staying at home, and spending my life behind ^ 
counter : he said it was a dull life ; and if I w^re to go with him, 
1 should have an opportunity to distinguish mystir-i but at home, 
i should spend my life in obscurity. 

On the next day I rode to Marietta with Mr, Blannerhasset « 
On the vray, he was engaging several young men to go down the • 
river with him, offering them lands. Among the rest was qofs^ ' 
iiathuone, a schoolmaster. 1 told him that he was a great drunk- 
ard, and he would be of no service to him in makii^g of a settle- 
ment. He said it wa^ no m-atter such fellows would ne good sol- 
diers, and that his allowance would not be ^uifici^nt to enable 
him to get drunk, when he is brought under good discipline. Mr* 
CJanuerhasset was then going up the MusVingum to hurry for- 
ward the building of Burr s boats, No farther conversation pass- 
ed then. He was at my father's once afterwafd^, (i Mas in the 
Toom.) lie then offered my brother the post of jSurgeon General 
if he would go with him. '■- ■ I ' . 

Mr, TVickham. When was that ? A. That ^n& in the m^ntlvA^- 
November, I think soon aller my father returj^edfro^i Cincinnati. 
My father told him that he had better give up the enterpriae en-^ 
tirely, and stay at home at iiis islaud, for he was as well off as 
he could be any where ; that he could not possitly succeed ;'hiijs^ 
force was too small and the Spaniards were too strong.. That 
might be possible, he answered, but General Wilkinson and his- 
army would join them, and then they should b^ able to go through.- 
When I was at the island, Mr. Blannerhasset told me, that if I 
avere to go out there, I might have a little fighting with- the Spa- 
niards, but that they were great cowards, that 'they wonld^^ooni 
run, and we should be sure to overcome them. * " 

In the month of August, \ think it was, Mr, Blannerhasset was- 
at my father's house, when he made use of several arguments to- 
ppove how much it wonld btf to the interest of the western Statea 
to separate themselves from the union. 

Mr. JVirt. Did you see any pro visions ? A. 1 know there was a 
kibi when 1 was on the island, drying some com. Q. Did Blaa-- 
nerhasset speak of Burr at any time } A. Yes — ^he ffcnerally men- 
tioned that Mr. Burr belonged to t^e exp^ditio^ and I believe 
he was the leader of it. I -understood him to say that he was 9t 
their head, I remember once particuarly asking him, whether 
Colonel Burr was concerned in the expedition: he said that he 
was one of the leaders. He also mentioned General Eaton, and ' 
serera! other men ia the State* Q. Did he gay nothing about the 



( 227) , 

I ' ' 

i*«sult to yourself, if y<Ki were to go ? A. Yes ; be said that. my 
fortune would li« made if they were to succeed -, but that if they 
did not he was aruinad man. Q. Do you recollect any obserra- 
iioDsfrom him, aa to the l^un^«.to be pursued, in case they were 
opposed by any party .^ A. i was present when he talked to my 
father about landing of men^ and burning houses in case they 
were opposed in going down the river. Hje did not say they would 
do it, but that they CO wWidoit-.Q. What arms did you see on the 
ifiland ? A. There were.,. two blunderbusses, two dr three guns^ 
three brace oiP pistols, a sword, a dirk, a keg of powder, some 
bullets^ and some lead. 1^ belike he had owned these aritii for a 
]ongtimf?, 

Cross-examinaiion, 

Mr. Wickham. Did you ever agree to go with Mr. Blannerhas- 
get ?. A. No, it was left undetermined ; i wished to consult with 
my ftith^r, and so did Mr. Blannerhass^t; he had too much esteem 
for my father to take such a step without his consent. Q. Was 

, there any talk about a.war with Spain at that time ? A. 1 do not ' 
know, but IVfr. Blannerhasset did give some hints about it, but i . 
am not certain. ' . 

Mr. D. JVoodbridge cajne into Court. to explain an observation 
which had been used on a former occasion. He said that the 
partnership accounts between Mr. Blannerhasset had been set- 
tled ; from which ft might be inferred, that all their accounts had 
been settled. The truth, however, was, that thqugh the partner- 
y ship was dis^jkred, there private accounts were not ytt adjusted. 

., Keturn J. Jle/^^'Juoior, was then introduced. He enquired 
whether hq; should state any thing about ilie seizing of the boats. 
Mr. //ay. No, Sir, I wish you to state particularly what passed 
between Genei'aLTupper and yourself. Mr. Burr, And what is 

"^fhSt enquiry to the Court .> It is to fortify Jacob Albright^s testi- 
mony. I pre&ume that such will he the conclusion, if it appears . 
that 'General Tupper has, told Mr. Meigs the very things which 
Albright has substantially' rislated. Mr. Hay' Has not General 
Tupper left his affadavit ? Mr.. Wickham, \ know not ; But when 
that shall be produced to the Court, it will then be time enoughv 
to introduce Mr. Meigs. Mr. ^ay. We have Mr. Meigs' affadeyvit 
'and if it bfe necessary, we shall introduce it. Mr. Meigs was dis- 
charged from farther attendance. 

■ 

- . :* Edmund P, Dana^ Swqrn, 

I never saw Colonel Burr but once previous to my seeing him. 
'in this plaee. 

In November, last Mr. and Mrs. Blannerhasset came to my 
bouse in Belpre : his object was to purchase cyder. In the course 
of bur conversation he said that ho was going dowii the river; 
■ that he had heen purchasing land in the west, in company with 
Mr. Burr and others, and tha<^ he was going down to settle it. 
This was aboiit the middle of the day, and my father gave them 
an invitation to stay to dinner. They stayed and there wfes a 
good deal of conversation at dinner on these subjects. Mr. Blan- 
nerhasset stated the particular advantage of the Ouachita land 
' aborethe rest of the country ; t^iat it was near the market, and 
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j^alculated for the raising of cotton. He saiJ^ tbere was a laFge 
association for this purpose, and that he li^ anted young men to go. 
Those who embarked ea» ly, if they succeeded in the undertaking 
would xxif doubt make their fortunes. \ obserFed to my brother^ 
-who was sittliig with us, that if fortunes were so easily made he 
had better go. Mr. Blaonerhasset replied, that he wanted such 
Bien as we were He said he did not want to carry us \^ithout vkj 
fathers consj^nt. My father obserred. that.we wci?e own men, 
And might act as we thought proper. 1 think Mr. Biannerhasset 
]bai gained lor five or six barrels of cycler, which he said he w as 
ifoing to carrydown the river with him. He invited us to i\\m 
island, where he would give us move particular information of 
bis design: . , . 

. . A shojK time after, I was inHhe orjchard gathering apples. 
IVIr. Biannerhasset came to* me to talk more; about the enter- 
2>rize dowu the river. He ai^ed nie if I had any serious inten- 
tions of goirg. 1 said, 1 was unsettled. I would embrace any fa- 
vorable opportunity of bettering xa-^ situation : and if f knew the 
object of this enterprize , 1 could better tell whether 1 would go' 
or not. 1 observed tnat there were some rumors that the plan was 
unfavorable to the government; and if it was, that 1 wojuldhave 
jiothing.tp do with it. He pledged h^s ipost sacred honor to me, 
and swore on the honor, of a gei)t]eman,tba^ the plan was not hoa* 
tile to the government; and he wenton to name seveial charac^ 
ters, who he^aidwere concerned; that the association was very 
extensive, spreading from Maine to Georgia, i asked him to name 
]them. ; Hje said, that if the plan was a lawful one, it was a good 
one, from the high opinion 1 had formed of his talents. He said 
that Gen. Wilkinson was to join with his army. He mentionejt 
Gen. Jackson of Tennessee, who was then preparing a body of 
inilitia, (two or three hundred 1 think>) and who wiis ready to 
join them. , He mentioned Gen. Dayton- I think I asked him, if 
the Swartwduts.of New York were not concerned.) Tliei^ wa# 
a gentleman then fit^onr house by that name.) He said. tHey were, 
fie named a number of other characters, whom Ldo not recol^ 

•ject. ,, ,"- .: ,.\ '■ \ ..;■ V \ ■ .. ■• . •• . ■ , . ^ . . . ■ •" 

Mr Hai/. Were; you on the islanfl, on the night of their de- 
parture.^ A i Wfis. Mr. Biannerhasset told m^, ii* } wbiild come 
over to see him^ he wi)u]d show meaplan of the Ouachita coun- 
try. Some lew days after this, 1 vent over to the island Mr. 
BJannerliasset was fit home, but engaged with some gentlemen 
•who weie there. He made no furthei communications to me, 
seeming to doubt whether I was seriously disposed towards his 
plans. I staid only a few minutes. I now recollect that 1 have 
omitted af)art of the conversation with him. When he said that 
Gen Wilkinson and Jackson weie going to join with their troops, 
I asked him what this was hr, if for the settlement of lands^, ijiej 
surely were not necessary. He said, that thei e was a great ma- 
ny Indians and Spaniards in that country, whom they must go 
prepared to resist. . ^ 

I had no further conversation with him till the 0th or 10th of 
Peccmbcr, when he. sent a servant to know whether he could get 
three or four horses to ride to Marietta. 1 said that he might 
,]saye all thai I had^ ylbout 12 o'clock in the dfty> several gen* 
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ttemcn c«m€; among them I think were Mr. Bkhncfh assets, Ty* 
ler arid I think Mr. Smith; there were sixjeeritlemen. I uudeK 
stood they were going up the Muskingum after the boats. Some- 
time in the afternoon they returned. They rode to the landing 
opposite the island and sent the horsey down. I uodefstood from 
flying reports, that they exoe<jted opposition, and had returned. 
Hearing that they were to start tbat eyening, 1 felt-anxious to see 
their departure, a^d to find out their object, ^yith two young 
men I wc^ down the river; found a skiff at the landing, and 
passed over. We landed just abore where Tyler's boats lay; 
went to the house into a large room, where A number of men' 
were collected round the fire, and Colonel Tyler among them . J 
told him that 1 understood they were about to start down the river J 
We walked out into the north-wing of Mr. Blannerhasset's house 
together, and there a young man by the name of Bent observed to 
me, that he understood from Mr. filannerhasset, I had some in- 
tention to join. * ' 

Mr. Bot^, YofU need not give any evi<ience of conversations 
which were out of Mr. Blanncrhasset'sfieariDg. y 

'Mr. Hay. That^oint is already^decided : the Court is to judge 
abouijt.*^ These eonyersation's connect the chief leaders of the 
party. ■ ' /■ ' ' '^ " ' ' •'>*< 

Mr. Burr'wpoke, He said fee had no concern in this testimony 5 
but as it respected a question of principle, he would trouble the 
Court with a very few observations. He remarked something 
about w^hat ]i|.d been said of the diffisrence in this examination; 
and- what it wifuW have been, if it had been a case beforca 
Jury. He believed tW principle to be unilbrm, and applicable at 
ail tim^, and ih all places and circumstanceis ; ^nd tnat a Judge 
was confined by rales oi*law. Among those rules he recognized 
one, that tliere was no situation in which a judge could divest 
himself. Or overleap the rules of evidence. If he coiild/by what 
^ limits vra^ he to \^ goyeftied .> These rules' are imperative be- 
cause we have no others. There is a difference, to be sure j in 
differetit capacities : for iBstance, a Court of Chancery will re- 
ceive «a?j&ar/e depositions: and so will a Court in cases of cou- 
tempt ; butstUJ, the rule of law governs what'is properly called 
legal testimony, and rejects illegal. I submit this to the Court, 
lest the proper r^les of evidence should be too lightly apprecia- 
ted, when the effect will be nearly the same in their operation, 
although it is not before a Jury. y 

M?* Hay spoke at some length, and Mr. Botts in answer. 

The Chief Justice sa,id , that be was williug to hear such tesii- 
mony, in his capacity of an examining piagistrate -/although he 
might not, perhaps> was a verdict pending. Indeed, he thought 
it proper io search into every circumstance that was attainable, 
to come at the' whole transaction. 

- ^r: Dana continued his testimony.-^! then told Mr. Tyler, 
that when I knew the object, anti Hked it, I might possibly go 
along with them ; but Mr. Blanherhasset had told me a story a- 
bout the settlement of some lands, in which I did iiot place much 
eonfid ehce- " He said that it was a fact that they had made the 
purchase, but that they had other objects ih view besides that. I 
told faiip that I had my own opioio&on the subject ; that I thought 
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tiiair operations vere intended, against Mexico. At that time 
there was a strong prospect of st Spanish war^ and I thought I 
shx)uld have no objection to go. He observed that 1 was not much 
mistaken ii;L my opinion. 1 told bim that feince Mr. Blannerhasset 
iiad mentioned it to me« 1 had been at some pains in learning the 
geography of that country ; that tljre people of Mexico were very 
numero)^', and that with an handful of meo^ we should not be 
able to make any impression. ^ He -answered,, that with :five hun- 
dred well armed and disciplined men^ he thought they should be 
able to over&et it. I asked him^ then, whether he was well ac- 
quainted with the different roads to that country ^ He answered 
ihat they were perfectly so : that they understood every cow 
path through the. country. He said that they were not going to 
plunder and rapine, but to relieve the distressed citizens of Mex-. 
ico, which they ha4 been invited to do for five years past. ^ 

1 think 1 then observed to him, tliat if ihcy would avow thaf 
to be their object, they would get three to join them to where 
they would one, under the , impression that now preFailed. I 
think that he answered, that it was impolitic to discover theii" 
object, lest the Spaniards might get information of it, and fortify 
themselves against it. I observed to him, that I wislfed^hem 
success : if I thought ptoper to join them, ii would be somewhere 
down the river, for 1 was not ready then. . 

After Colonel Tyler and I had done our conversation, we^ 
went up to the hall chamber : there were a number of gentlemen 
there. Mr. Blannerh asset o)>served, that they v/^re going to 
start that night down the river. He>-spokeof a law ^^high the 
legislature of Ohio had passed, which he thought unconstitu- 
tional ; but that if it was so, it would operate very much against 
him, and he v/islied to start as soon as posjsible. Some observa- 
tions were dropped about his going away. He said that he was. 
Borry, after living so long th«re, to leave it iit^he night ; that he 
was conscious he h^d done nothing vif^ong ; but that be w^as de-^ 
termincd to go away, the season bei^g very far advanced. 

• About nine o'clock 1 bid him iare well, and returned home, I 
saw Colonel Burr once before at a regimental review at Mariet- 
ta, M'ith Colonel Meigs, and several other military geqtlemen, 
in 1805. 

Cro^s-examinaiion. 

Mr. Botts, Did Mr. Blannerh asset and Mr, Tyler speak of a 
Spanish war, as certainly in prospect to take place? A. I cer- 
tainly think they did ; and that there was a strong prospect of a 
Spanish war. 

Tesiimonf/ of David Guilmorc, 

Mr. Blannerhassct was in Marietta, in the latter end of Octo- 
ber with General Tupj^er. Mr. Blannerhasset asked me if .1 
was i)ic person who taught school in Marietta. After a short in- 

• troduction, he observed tJiat he was about to descend the Ohio, 
and ^n) up the lied I'iver to njake a settlement : that he supposed 
that the accuniulfittons I might make were not adequate to what 
1 might make with him. Ke would like to have we to go with 
him ; that he '.vas going to settle a new countJ7, Mhich would be . 
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advantogeaiuft to those who would volunteer to go roUn<i to 
that settle rnent. He mentioned the fertility of the confitry, the 
advantages of a market that was near to it, not far from New 
Orleans, He thought that the prospects were so promising and 
flaliteriilg that 1 could not hesitate a moment in determining in 
favor of going. I said, if I knew i\\^ object was ceHain of bene- 
fttting myseW, I would have no objections to going. He then ob- 
«crved, th^t IN^r. Belknap was a fine and promising young man ; 
that he stood high. in his estimation, arid that he would give me 
the same privileges as Mr. Belknap would derive. That even- 
ing'he insisted very urgently upon my. going down the river with 
him. 1 ivan ted time io consider, but, that if he, i^^ould make any 
engagements on which I could rely,l was willing to join. I tsaid f 
would call at his island on the next Saturday. We walked to 
Mr. Woodbridge's and he made enquiries, if I was acquainted 
with surveying^ — ^I said if I could get any thing that way I would 
^o but I had heard of other objects being in view. ' 

Mr. Ha^. Did you press him to.disclose the rtal objects of this 
pl^ji? A. i did. He referred me to Mr. Belknap, and if I con- 
elu(Jed tpgo, he would let me know more when I called upon him. ' 
Q. Did yotf* see Mr. JEJelknap ? A. I did, but I had not time 
enough to enter into the merits of the case. Afterwards I visited 
Mr. Blamiei'liasset,andhe asked me whether I Ji ad determined to 
go down the river. I told him that F had notVet had sufficient 
time to talk with Mr. Belknap. I asked him what were the pros- 
pects, and what were the discoveries of the objects. Tie would 
make tome, and then 1 wotjd tell whether I would go or not. He 
said that j must engage first, and then he would tell me. Mr, 
Blaitherhasset seemed wiling to say y^vy little on the subject, 
and seemed rather to consider me as a spy. I wanted some aissu- 
.rances, and perhaps intimated, that I wanted cv:ery, thing to be 
pat on paper, r told him that I'hjtd heard they would bear the 
expences of the people back, and I think, he ^aid, that would 
be very unreasonable. I made some enquiries ais to their num- 
bers, and he said, that some were coming down the river from 
PittsburlJ; enoujgh to furnish crews to the boats that were build- 
ing Oil the Muskinffuni.^ I think he mentioned two hundred. He 
mentioned . General £aton asf engaged. 1 asked him whether he 
expected three or four thousand men down the river. He said he 
eould not tell. I asked him if he expected one thousand ; he eouM 
no<^ inform mte. He observed that it was neoessary for evei^^ per- 
aon who descended the river to carry arms. I asked him the rea* 
son, and he said, that there were a number of Spaniards or Indi- 
a«s on the Red river, who might attack them if they were not 
arme<^. He then observed that he would prefer riiies to common 
fowling pieces. ; . 

Q. Did any person ^o from your part of tlie country but Mr. 
Blannerhasset ? A- No one from Marietta. 

Mr. Hay, Where isyo»r present ho/iie > A. am going on io 
Mississippi. Q. But where do you consideryoiirself at home I 
A. At Marietta. 
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. The affidavits of Mr. Phelps and Mr. GloVcr were here cftered 
"to the Court. * . 

Mr. Burr objected to them, because the witnesses had been 
here, and might have given him permission to examine them by 
question .- but no notice was given to him of any such examina- 
"tion. 

Mr. Haif answered Several applications had been made to 
him from the witnesses, and it was possibly that he might have 
permitted these mfen to go away ; but he had <?fcrtainly given no- 
tice to the Court, that, it m t being possible to keep the witness- 
es, he must take their ai!idavits 

Mr. Botts said, that he did not mean to contradict what Mr. 
Hay bad said, but the most manifest injustice would attend the 
discharge of one of these witnesses particularly (Mr. GloVer,)i 
whose evidence. they were prepared to rebut, and confound. His 
evidence could not, therefore, be received. 

As to Phelps, he is a person of distinction in the western coun- 
try, and was very aclive fe the arrest of persons. We therefore 
suppose that they ougbt both to attend here. If these affidavits 
Biay be taken, so may Ib^others. v 

Some conversation hei-e occurred between Mr. llaj^ Mr Wick- 
ham, and Mr. M'jRae. After which, the Chief Justice decided- 
that the ailidavifs oiig]|t not to be read, because tfae witnesses 
might and ought to have beep detained. 

Mr. Hay said, that the witnesses were not discharged. ' 

The Cliief Justice said, thai he did not know bow that would 
affect the case: but perhaps the other testimony might give 
all the evidence which was m/iterial'* ^ - 

After somi> conversation between Messrs. BoUs, Handolfh and 
Hay, 

Mr. Hay observed, that he had gone through all the testimo- 
ny, except some additional of Gen £aton and Gen. Wilkinson's.- 
He understood that some objection would be m.ade to the comr 
petency of Gen. Eaton : he v^ished it now tA be declared. 

Mr. Burr, I shall not now raise any objections : i shall take 
iny own time. When Gen. Eaton's name was firat meiftioned, I 
believe that I informed the Court that I believed it to be in n^ 
power to disqualify him from giving evidence. I have been since 
m search of it, but have not yet come to it, in consequence of the ■ 
absence of some persons, and the unwillingness of otiiers to de 
their duty. , 

Mr. John Graham was called by Mr. Wickham. Sotne qnes" 
tioos of little importance were asked him. Q. As you have an- 
nounced yourself to be authoriised by the government, and we 
Buppose expressed the wishes and opinions ol* the government, I 
would ask you whether you did countenance the military arresta 
that were made there? A. 1 certainly did not. I tnderstcod 
that arrests had been made ; but I imderstood that the powere 
had not been carried into eiiect. I stated to Lieut. Peter,. that it 
would be improper (o carry it into force. - 

Some conversation here occuried respecting the introduction 
of the evidence of Gen. Eaton, which closed the session. ^ 

. 3Ir. Hay sard he wanted to ask Gen. Baton a few questions^ 
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■ SATURDAY. Septemherfa, ' 

Tht testimony of General William Eaton. * 

. Mr. Harj. We qnlx wish that part of your testimoay which you 

h*v« notyet delivered. You recollect that there was a part of it 

■which was excluded b^ the decision of the Court. 

j^ General EaJ.on. I. kno w oothiag concerning Blannerhasset and ' 

Smith. I have no recollection that their names were mentioned to 

in^, till after the^prosecutlon was coramcnced. All that 1 know 

of Burr's project to dismember the union, is already betbre 

the Court, After Colonel Burr had. expressed to me the intended 

projects, already related, and overcome my obiections, he wei.t 

so ;far as to assert, that he would erect his standard at the seat of 

goverjiment. Mr. Burr enquired of me, with what officers of the ♦ 

marine corps, and navy, i was acquainted. I told him with mosfc 

of them. It is impossible for me to remember distinctly every ad- ., 

verb expressed to me in the course of conversation ; but this I 

perfectly recollect, that if he could ^o2>i the marine corps and se* 

eurc to his interests, the naval commanders, Truxton, Preble, and ' ' 

Decatur, he would turn Congress neck and heels ouji of doprf ^ as- 

sassinate the President, or what amounted to thaf, and declare 

himstlfthe protector of an energetic government. If that distinct 

expression was not used, (though tbiia impression is strong on my 

mind that it was used in the conrse of conversation) yet he used 

such expressions as these, " Aang him,'* '* throw him into the Po- ♦ - 

tomac,'^ ^*send hin^ to Carters mi)untaiji/' Mr. Burr proposed to 

rae to endeavor to gain the marine corps, and to sound Preble and 

Decatur, with whom I had*been in habits of iarikimacy 5 but I had 

not' been po with Truxton. *. 

A circumstance now recurs to my reeoUection. He also desired^ , 
me to gaia a Capt. Davidson, a very brave man, and ^ho is as ho^ 
atst as he is brave. ,Mr. Burr seemed to select a Mr. Reynolds, a 
Lieutenant of marines, a handsome and excel lent officer, whom he " 
wished to engage. He gave importance to the subject of the ma< 
rine idorps, and he asked me withf some cngagedness, how the 
marine corp^ stood. I ansvi^ered him *^ make yourself easy Sir. 
the marine corps stand as they should stand." H^e I beg leave to 
«biSBrvey-tbat 1 never felt myself prepared tp Insult the honor of 
I either of these gentlemen^ by making such propoBitidns to them^ • 

and if I bad thought them eorruptible, I was not yet prepared. I • 

reraomjtrated with Colonel Burr on the faVlaey of his hopes to en- 

fage Bueli men as Truxtoa, Preble and Decatur, in the projects 
e had conceived. Observing that these gentlemen were clothed 
with well merited honors, independent in thcfir circumstances, 
and that tueh vtere not the materials for a revolution. This Mr. 
Burr admitted ; iKit observed^ that they were, \indoubtedly, like 
others, consdlcms of the imbecility of the government ; and like ^ 
military ihen> would preftr, (1 think that was his expression) a 
government of more energy, where enterprize^ would be encou* 
i'aged,^and nieritdnly rewarded. * ; 

1 staged obstacles to the project, then in speculation, siieh as I 
thought insurmountable, 1 asserted that it would be impossible r* - 

to find a party of men in this country, who would support him 
ia projects of such^ treasonable, and I think I said^ /nurderdtiB 
Vol 3. Go 
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nature. He observed y that he knew better the dispositions of the 
princi[)al citizen* of the United States than 1 did. He made re- 
ference I think to the political divisions of th» people. At this 
distant foment however, I cannot be positive. I recollect to have 
mentioned to Colonel Burr, that I had lately travelled from one 
extreme of the continent to the other -, and though I found a di- 
versity of political sentiment among the people, they appeared 
united at tile most distant aspect of national danger. -He agatn 
recurred to the weakness and want of encrry^of the administra^ 
tioo and to his owri resources; he seemed to make his pro ject 
meritorious, as he said^ the degraded situation of our country re- 
quired more energy iri the government; he said that the blow^* 
must be struck; and if he struck it at that time and place, he 
would be sijpported by the best blood of America. 1 observed 
that one solitary word would destroy him. He asked me what 
word, I said^ "USURPER." He smiled at my want of cdnfl- 
dence, and quoted examples from ancient and modern story; iu 
which, I think, were named Julius Caesar, Cromwell, and Bona- 
parte, Much speculative conversation passed, which I cannot 
distinctly recollect; but which went to convince me of the un- 
prepared state of the people of these U. States to defend them- 
selves against an energetic blow ; which conversation was pretty " 
much closed by this dbservation of mine, that if he should suc- 
ceed at the seat of government, his thf oat would be cat in^ six 
weeks by the Yankee militia. 

• Cross-examined. 

. Mr. Baker, At what time was this* conversation held ? A. Ber 
tweeatfae niiddle of February and last of March, 1806. Q. Can- ' 

* not you come nearer to the time ? A . We had JPrequent conversa- 
tions. I received various notes from Col. B. requesting to s<sc me> 
Our coli^v^r sations were commonly held at the house of Mr. Whea- 
ton, sergeant a.t aritis, where Colonel Burr boarded* I frequently 
dined at that house with gentlemen in Congress, *nd we some- 
times passed an hour or an half before dinner in conversatien. 
We had interviews at other tim^s when the subject was^start- 
ed. , ■ ■ ■ . ' 

Mr. Botts, At what particular period was it Sir, that you ex- 
claimed against the views of Col. Burr .> A. As to time 1 do not 
rejpollect.. Q. I mean &s to the stage of yeui' communication? A. 
It was whenvhe opened his views to m« of overturning the gg- 
rernment. But through the whole of our intercourse 1 used such 
strong expressions of disapprobation against his plans, that Col. »■ 
Burr ought to havebeen satisfied, he had no right to use »ty ixame, j 
Q. Was ihet9 no particular expression by which you conveyed ■ 
to hiin, your unwillingness to associate in his:p)ans ? A. I have i 
already stated to the Court, that ipy -expressions imust have con- 
^yincedh* Colonel Burr, that 1 Mas not disposed for the enteroriafc. ^ 
Q. Was there no particular objection you made, more .distin- 
guished than any other, by energy of language ? A. None more ' 
so, than I have already stated ; 1 did not think it goad polic;y to 
awaken the suspicions of Colonel Burr ? Q. Do yott recollect the ' ' 
time' when you threwoff the mask ? A. It was when I told him 
tJiat the people were not prepared for his liiSurpationSi that the 
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•Tcry name of usurper would put him Aown, and although he, 
might calculate on the weakhe9s of some quarters of th^ uuion^ 
yet there was strength in the north which would cut him oil* 
When Colonel Burr returned to the subject of dismembering th(^ 
'ttnion, the central project seeme4 to have been abandoned. 

Mr. JfTickham. You said that it was not your policy to be more 
explicit .? Will yon expiain what you meant by that observation? 
A. f have already given you an explanation of that, before the 
Court and the Jury, but 1 will repeat it. I knew not that Mr. Burr 
had made communiGations to any on«^ else^ and if I had positive- 
ly declared that I would oppose him, 1 doubtedwhether ho would 
not turn the tables upon me. I had a further view ; had Mr. Burr, 
by means unknown to me^ got his outrage upon the government 
in motion^ I should have endeavored to have been near him, Q^ 
Was your' conversation about the marine corps, beiorc or after 
ynur throwing off the mask ? A. I think it was previous. My 
memory as to time, is not the most^ ace urate, and as it relates to 
the question of time, I cannot be positive on the subject. 
Mr. BoUs. Did you say that your tofist was printed in a Spring- 
field paper? A. I was about to observe, with the j)erniis8ion of 
the Court, oh that subject. I never meant to be positive on that 
point. I am impressed with the opinion, that this toast went 
through the hands of Stephen Pinchon of Brimfield, and through 
him to a^aid paper. The toasts have been given to the ptlblic^ 
and it is more than possible 1 gave it more than once. Q. Who 
was the printer of the Springfield paper ? A. 1 do not at thif 
moment recollect his name, though he id among the number oit 
my friends. • • 

Hr.ff^ickkam. Or the title of the paper ? A. "The Spy." 
Mr. BcUs, You. havts detailed a number of harsh expressions 
ymi used to Colonel Burr. Did he keep in perfect good temper 
all this time ? A. Col. Burr, sir, has a powerful command of his 
fliuscles. I did not, at oir times, find that they were unrut*- 
fied. I eouldreadiahiscountenanae, sometimes concern, some- 
times solicitude, and sometimes a disposition to make a trifle of 
my objections. Q. I think you said that it was generally your 
intentions not to disclose iii your intereourse with Colonel Burr, 
that you were inimical to his views ? A. You understood mo 
correctly. Q. But that, nevertheless, hi^i muscles were somer 
times ruiiled I A. They were. Q. Were your conversations 
then of a nature to ruffle him ? A. I spoke to Colonel Burl* with 
niuch plainness: and even if 1 had been cordial in^ny approba- 
tisa or his plans, I should have sounded my objections, that I 
might have tried his force, I have done the best that 1 eould tor 
ipy country r I have att^pted to exert all my wisdom. It was a 
painful ground on vhich 1 was taken, i took the advice of two 
intelligent gentlemen (whose iiames I am at liberty to disclose,) 
aad j;hey did not think it advisable for me to make a fulLdisclo- 
sure to the goyernment, for my solitary communication would 
not avail against the iveight of Colonel Burr's character, for, 
^Vth all ttie evidence, even now before the world, I still feel the 
weight of that character: 

Mr, Baker. And who were the gentlemen that advised you^ 
A. The Han; Samuel Batia and John Cotton Smit^, 
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Mr. Burr. Had ire any conrersation before the montli of Janu^^ 
ary ? A It recurs to me that I spoke to you in Philadelphia,. be- 
tween the i^'Oth and lJ4th Deoeuiber. Q. Qn this subject ? A. | 

, had « communication with another ^ntleraaa at that time of a 
very indefinite nature. AtPhiladephiayou gave me no distinct 
nor well digested ideas of the project, but you epoke of a Spanisli 
War. 

Mr. Martin, We must have that gentleman's name ; who was 

* Jt? A* Jonathan Day tori- 
Mr. Burr. Had you any expectation* or promises of a military 
command from government ? A. It is true that the chief clerk 
in the department of war^ (though in confidential terme^) asked 
me whether I would accept of a vacant rank of Lieutenant Colo- 
nel on the establishment. 1 answered that I would tuke no ranic 
Oil a peace estkblishment. There were no other overtures to me 
^ 611 this subjtect, but when there was a prospect of war, you, and 
other m^n, who, 1 then thought of, as 1 thought of you^ propose^ 
a command to me in case of war. it is true that a gentleman 
near the government asked me if I would take a command under 
the celebrated General Miranda. I asked him ii' he was author- 
ized by government to make .'this proposition? He said, no. . { 
then, observed, the question requires no measure, as I found that 
too, to be a project of darkness. 1 was determined to know to 
what it all tended. ' • 

Mr. Baker, Who Was that man? A. Dr. William Thornton. 
I will ask the indulgence of the Court to make one observation. 
It h^sbeen asserted by Colonel Burr, tiiat it was his intention to 
disqualify me for the stand which*! now occupy. 1 shall remain 
here a reasonable time to indulge him in the attempt, it will 

. not avail him. Let him look tkroiigh all Lhc page^ of mt/ lifi^ ^ 
he may find mme errors and extravagancies ihcre, but he tvill^d ««'• 
iher fstont/, nor fraud, nomeglcct of dutr^. 

* Testimonif of General James IFilkinson, 

Mr. Hai^, Will you be so good as to stale the MTitten commii- 
nications Wade to you by Colonel Burr, and the oral coJnmUnica- 
tions of Mr Swartwout ? 

general fVilfcitison On or about the 8tb of October of tlic last 
^ar, (1800,) I was sitting, in the evening, with Colonel Gushing, 
4t his quarters, and with him alone, when a gentlem&.n entered. 

M'\ H^tf At what place? A. At Natchitoches. Thegentle- 
jnau enquMcd f;jr Colonel Gushing, who rose, and received fcifli.- 
He presenter! a letter to the Colonel, who broke the seal and read 
it The gentleman then announced himself to be the Mr. Swart- 
wout referred to in that letter, and Colonel Gushing introduced 
Iiim to me as the friend of General Dayton ; handing me, at the 
Bume time, the letter, a copy of M'hich 1 have', and 8ie contents 
of which I well recollect— (See Appendix /.) 

Mr. fewartwput took his seat, and informed us, that being on 
hi -5 way doWn the Mississippi for New-Orleans, in company Witfi 
a M •. Ogden, they had heard, at fort Adams, of the impending, 
operations against the ^Spaniards, w^hich had induced him to as- 
cend the Rtd river in order to join me, and volijnteer his services 
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4n tbe 0an)|faiga ; and that Mr. Og<ien had proceeded on his jour^ 
M^ to New Oi^euns. (>oionei Cushing retired for a few minutes, 
and pending; that interval Mr. Swartwotit slipped fi'om his side- 
pQok: % a letter and packet, or envelope; whicn he said he wa« 
icharged by Colonel Burr to delitrer to me. I hold the letter in my 
hand; and it is a formal letter qf ininoduetion of Mr. Swartvroitt^ 
hy Coloael Burr. 

Mr. Miz/'^m observed, that if any letters were produced, \^^y 
alioutd b^ lodged with the Clerk, that both parties might have an 
opportunity of inspecting them. 
, Oi^eV/ t/<4tf/i<;c.' Not unless they arc read. 

£Th^ letter was laid on the Clerjc's table.] 

GimralWilHmofi. f c^qirired of Mr. S wart wout where Colonel 
Burr was \ He ansii^ered, that he was iu Philadelphia, or that be 
had left him there. Colonel Cushing returned, and iht^ conver- 
sation took a eeneral course. A/ler some time, Mr. Swartwout 
trithdrew, and 1 retired to my chamber \ and in the packet or 
envelope, i fpund a letter addressed to me in cypher, from CoL 
Burr. 

Chief Justice, I did not understand yovL, How did you get that 
letter^ 

General Wllkinxon It was in the packet or envelope. This let- 
teir was prinoipalty in cypher: the closing paragraph however 
jwas in the ordinary script, i resorted to the key and attempted *^ 
mn interpretation of the letter. I did not complete it ; but disco' 
vered enough, in. the course of the evening, to satisfy me^ that . 
there was some illicit project on foot. I rose early in the morn- :j 
i^g and called on Colonel Cushing, my second in eommand, and ;. 
adjutant inspector of the army. 1 stated to him that Mr. Swart- 
trout had borne me a letter, the nature of which 1 explained, and 
observed to him> that Mr. Swartwout's declarations that he had 
eome to volunteer in the campaign against the Spaniards, were 
Aierely intended to bover his real design. I then <;ommunicated 
to Colonel Cushing 4|he measures which I should pursue \ enjoin- 
ing -on him at the same time to observe the strictest secrecy. — 
Were it permissible to be read, here is a statement of ihe> fact^ 
6Warn to by Colonel Cushing. [The General at this time held in 
his hand tlie paper marked (J,) See Appendix.] 
' Mr. Wirt. This statement is signed by Colonel Cushing, with 
a certificate of his qualification, in legal ibrm, annexed^ « 

' Mr. fFicltkam. Ah affidavit, iVnrming no part of tlieeai^ebefoi'e 
the Court, cannot be introduced. 

Mr. Ifay, General VV ilkinson states, that on the inorning after 
the letter v/as partly deoyphered, he stated to Colonel Cushing 
its contents, and communicated to him the measures which be 
should pursue. These are facts detsdl^ in that deposition, and 
If the gentlemen do not wish to see them^ there is an end of the 
controversy. [The General proceeded. J 

One paragragh of the letter 1 observed was in the ordinary script. 
[Here the paragraph was re^d by General W., in the following 
words: *' He is a man of inviolable honoi*^ and perfect discretion 
—^formed tD execute rather than io j&rojeci-— capable of relating 
facts with fidelity, and incapable of relating them otherwise. He 
is thorpughly informed of the plans and ii^tentioHs t f * >■■>■ ; 
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4^(1 will disclose to you 03 far as ^rou enquire and no farther .•<»« 
He has in^bibed a reverence for your character^ and may be em* 
banassed in your presence.. Put bim at his ease and he will sa- 
tisfy you.^'] 1 determined to avail myself of this reference^ to 
obtain from Mr. S. that information, which I eould not discover 
from the letter ; tluit is, the object to which Colonel Burr explicit^ 
ly directed his views; and in the course of se^ireral days 1 ob* 
tatned from him^ substantially^ the following facts : that he had 
leilt Colonel Burr in Philadelphia, occupied day and night al<- 
most, in an object which he had in contemplation ; that he lived 
in a retired part of the city, in a 8m9,ll house, with several rooms, 
where he received persons with whom he had to transJM^t business, 
and that he saw no two persons j^t ihe ttame time. 

He observed to me, that Commodore Truxion w^ frequently 
with him, and eealously eagaged i^ this enterprise. He observed 
at the same, time, that a man who superintends the public build* 
ings at Washington, was also zealously engaged. He did not 
recollect his name *, but on my mentioning the name of Latrobe^ 
he said, that was the man. He said that he had bee^i dispatched 
by Colonel Burr from Philadelphia, and had traversed the States 
of Ohio and Kentucky. I so understood the gentleman at that * 
time, biit have sinee discovered that he descended ^he river. 

[Mr. Sotts, By whom did you understand that Le descended 

the river? A. By a man who informed me that he had rowed 

* .* him down from Pittsburg.] Another reason why I may have been 

mistaken, was this s he inlbrmed me that he had p^ss-ed to Frank- 

? fort in quest of General Ad^ir, for whom he had dispatches from 

♦ Colonel Burr; and not hearing of him there had returned back 

k ^ to Lexington in pursuit of him ; where he was informed by Ma- 

'^ jor Waggoner, that General Adair (being ill in health) h^d gone 

to some medical spring ; and that if he would wait a few days 

he might see him ; that he did so, and so had an interview with 

^ hun without incurring any suspicion, at which time he delivered 

his dispatches. He said General Adair was zealously engaged 

in the enterpriae, and observed^ ** tell him I will write to him, 

and th^t 1 expect to meet him at the place, that he may depend I 

will meet him at the spot,"' or words to that effect. 

Mr. 3 w^artwout proceeded to inform me, that he ca/n^ to Louis-* 
* ville, and felt himself at a loss how he should reach me with tbe 
most certainty ; that a rumor had prevailed that 1 had descended 
the river. Finally on the advice of Mr. Floyd, he had determin- 
ed to go across the country, under an expect atim of finding mft 
ai St. Louis. Accompanied by Mr. Ogden, be proaecuted this 
journey to Kaskaskias. Finding that 1 had descended the river, 
he altered his route. He procured a skiff, employed hands, and 
followed me to fort Adams. At this point 1 asked him, whether 
tho sudden change of route might not expose. him to. suspicion*. 
He said that to guard against this, he had wounded his horse 
with iiiij penknife, and icifor med the people that his intentions 
were tnr have visited St. Louis; but having met with an accident, 
he should pursue his original destination ; which was to dc^ceoa 
the river to New Orleans. On arriving at fort Adams, and disco- 
vering that 1 had proceeded to Natchitoches, he determined to 
follow m^, and his friend Mr. Ogden .■( pursuing his route) went on 
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With di^atohes from Colonel Burr to biB friends in l^ew Orleans. 
Mr Svt^artwout informed that Col. Burr, supported by anume* , 
rous and poiverful association, extending from'New York to New- 
Orleans, was about to levj an armed force of seven thousand 
men, with a view to carry an expedition against the Mexican pro- 
vinces; that five hundred men would descend the river with Col. 
Swartwout, and a Major or Colonel Tyler; that the boats were 
already built. He observed, that this territory would be revolu- 
tion iaed where (he people ¥^ere ready to join; and that some 
scd2;ing» he supposed would be necessary at New Orleans ; that 
they expected to make their embarkation about the first of Fe- 
ferwary ; thatthey proposed landing at La Yera.Cru2, andmarch- 
ing from thence to Mexico. I observed to him that there were 
larg(J sums of money in the, bank of New Orleans. 

He replied, he knew that, full welL I observed "surely you will 
not violate private property." He daid, " We mean only to bor- 
row and return it again ; that they must equip themselves at 
New Orleans ; that naval protection would be had of Great Bri* 
tain ; that Commodore Truxton and the officers of the navy were 
so diiigusted with , the eoverment, that they were ready to join ; 
and that pilot-boat built schooners were contracted for, ontjie 
southern coast of the United States for the service." 
. He enquired of me-, whether 1 had heard of Dr. Bollman, and 
on my replying in the negative, he expressed some surprize,' ob- 
served, thatDr. Boilman and Ml*. Alexander had been dispatch- 
ed from Philadelphia, by sea, to New Orleans with dispatches 
from Colonel Burr to me, and that they mu^t have arrived. Mr.v 
S. informed me, that he was obliged to go to New Orleans, and 
was also under engagements to meet Colonel Burr and General 
Dayton at Nashville on the goth of November. I think Mr. S* left 
Natchitoches about ISth of October^ for New Orleans as I under- 
stood. 

It may be proper in. this stage of my testimony to say, that the 
envelope which contained tie cyphered letter from Col. Burr> 
covered also two other letters. To save misapprehe|nsion, it 
may be also proper to say, that when I speak of an envelope, it 
is in contra-distinction to a sealed packet. It occurs to my re« 
collection, that a letter addressed to John Peters, Esq. of Nash* 
ville, was enclosed in the envelope ; as well as another letter^ 
from:General Dayton, in cypher. (See Appendix L. ) 

Mr. Baker, Do yeu say that General Dayton^s \^as enclosed in 
another letter.^ A. No. I say expressly the reverse. It came 
.with it. . 

Mr. fFickhamoh}ectei to reading the letter from Gen. Dayton. 
He said, that General Dayton being absjent, he had no opportunity 
of consulting him, or of ascertaining his wishes respecting it. 
If, however, there be no other evidence that this letter was Irom 
General Dayton, except that a letter was received by General 
Wilkinson, purporting to be a letter from General Dayton, it 
surely may ne read. Jf the letter by itself would not be evi- 
dence, its being connected with others could not make it so. 

Mr, Jffay. On that ^distinction I mean to offer it. If General 
Dayton were before the Court, he might require some other evi- 
dence as to the authenticity of that letter. . Gcaeral Wilkinson 
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is telllDg faift whole story i herb to give his whole narrative^ and 
all the circumstances will bear upon each other. 

The Chi^ Justice at first said, that if General Wilkinson could 
say that the letter influenced his conduct, it might be read ; but 
finally, he observed, that on the motion now belore the Court, ii 
might be improper to read it. If it be the intention of General 
Wilkinson to state, that certain conduct of his was produced by 
that letter, he may state that such conduct was produced. 

General fViVcinson. I must say this letter materially influenced 
ibemeasures which I pursued. 

Mr. ^ay. There is certainly a wide difference between tliis 
case, (a mere examnation before a Judge,) and a trial beiore a 
Jury. This letter may identify General Dayton with the meet' 
ing at the mouth of Cumberland. 

General Wilkinson. Here is the letter, addressed to J. Peters, 
Esq. and signed "A. Stephens/' It appears to be in a disguised 
hand ; but, i have no doubf, of its being in the hand-writing of 
Colonel Burr. (See Appendix M.) 

1 returned from the operations against the Spaniards, the 6ih 
i>t Norember ; and on tue following morning — 

Chief Justice. To what place did you return ? A. To Natchi* 
toches. 

On the morning of the 6th of November, a small Frenchman, 
(whom I had never seen befare, nor have 1 ever seen him since,) 

Eresentifed a packet tome, and took his leave. This 1 found to 
e a letter from Dr. Bollman, covering a letter from Col. Burr. 
The letter from Dr.,^ Bollman, in his proper hand*writing, bears 
date September l?7th, 1806, from New Orleans. (See Appendix, 

fiiere is the cyphered letter, enclosed by Dr. Bollman ; and f 
find it an exact duplicate, as it professes to be, of the one receiv- 
ed by Mr% Swartwout, with this variation — *' Doctor BoUman; 
equally cotifidential, better informed on the subject, and more in- 
telligent, will hand this duplicate.*^ *[Tbis letter was l^id upon 
the Clerk's table.} That letter also inolosed one from General 
Dayton. 

Mr. M'Rat, Of the same tenor as the former ? A. No ; quit<i 
different. This letter from General Dayton is partly in cypher^ 
and partly in^common script. (See Appendix, O,)^ 

Mr. Wirt, Are you acquainted with General Dayton's hand* 
writing? A. Perfectly. 

Mr. Hav, How did you become acquainted with it ? A. From 
along and familiar corrisspondence. Here is a letter from Gen. 
Dayton to me, introducing his son, which will shew the similari- 
ty of the hand-writing. [Here the General produced the letter 
of introduction. 3. On the same morning, I received the follow- 
ing infprhiation from Natchez, in a letter from James L. Donald- 
son, dated th« SOth of November, 1806. [Here General Wil- 
kinson offered to read the letter, but it was rejected by the 
Court.] (See Appendix, P.) In conseq4«tice of the receipt oi 
this letter from Mr. Donaldson, and mj reilectious on' the letters 
from Colonel Burr, I determined to concentrate xa^ whole force 
at New Orleans as soon as possible. [Mr. Hau said that he was 
willing, in order to save time, to wave eyery thing which relat e4 
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ioilbd operations of tHe army; and requested ih^ Q^iier^I^Wil-* 
kinisoB would proceed to relate wbat oectirred at New i^rleans.} 
I proceeded from Ns^chitoehes tid Natehez ; and descending 
from tiiat place^ readied fori Adams on the ISth of November^ 
wjkere I found Mr. Swart wo ut, who had been taken ill on hia 
route from Natohitoches to New Orleans ; and, for his accommo^ 
dation, was invited by ^me of the officers to that plaee. He in- 
formed me, that Mr. Ogden had reached that place on his way 
to Tennesse^ *s bnt, being alarmed by th6 rumors wbi6h prevail* 
ed in that pari of the country, he was afraid to proceed^ and had 
halted there^ I enquired of Mr. Swartwout, whether Mr. Ogdea 
|iad borne any letters. He said^ that he had' not ^ but that Lieut. 
Spence of the navy, had been sent sonie time before from Hew 
OFleana> through the oouutry, with letters from Colonel Burr. I 
preeeeded on, and reached New Orleans ion the ^5tb of Nqvem^ 
ber^in the evening ; and, on the 2Qth in the morning, I received 
this letter from Poctor BoUmsin. [Here General Wilkinson pro^ 
duced the letter — See Appendix, Q.l. This letter reminds me of 
a eireunistance which I had dmitted. The morning after I hadt 
received the letter at Natchitoches, I acknowledged, the receipt^ 
of it in a shoH note, and informed him that 1 should he in Neiir 
drteans^ about the ^th. I did not caRon Doctor BoUman till 
the SOth^ After the ordinary salutations, 1 enquiredi whether 
ie had heard of Colonel Burr since his arrival He informpd mm 
that he had not. I asked him, if he had heard of Lieutenant 
Spiaiee^^ aiTrival in Tennessee^ He enquired how I came to know 
any thih^ of Lieutenant Spencc^/ I informed him that it was 
through ^r. Swartwo\it. He assured me, he had sent dispatcbea 
fer Colonel Burr, by Lieutenant Spencoi and that bo had'heard 
of his arj*ival at Nashyille. He then enquirei^d what part 1 mcmtt 
to take ? I observed, that 1 felt naysclf djcUeately situated. It 
was impossiWe that I could take any part, while I held tny com- 
mission y and 1 was so cirdumstanoed,, I could not get rid of it^ 
He asked me, what I thought of the competency of the force for 
the undertaking. I observed, that it depended upon a variety of 
^idrcumsiancefr— such as winds, weather^ composition, and ap- 
pointment of the troops i skill io conduct ; the resistance of their 
opponents ; and other causes, on which the success of military 
operatiotxs depended. But, I gave it as my opinion, that f 
raoaght the foftce insuiBcient. He ^ald, that Colonel Burr haif 
4 gone, too far to retract ; that he had numerous and povfrerfirl 
ftiends in the United States, who stood pledged to support him 
with their fortunes, and that he must succeed. He then enquire4. 
of me as to the atate of the magazines of provisions in New Qr^ 
leans. I observed, that, if Colonel Burr descended with the 
force 'proposed, they would starve, unless they brought provi** 
•ions alone with them, for I had before ascertained precisely thp 
quantity then on hand. He said, that it was his opinioa also, 
tnat there would be a scarcity of provision* y that he had writ* 
ten to Colonel Burr on that subjeet; and that he ex^citA m 
supply from New York and Norfolk, where Colonel Burr baii 
many friends. He said that he had noticed in the pubiie printa^ 
the sailing of some vessels with flour> and supposed that they 
jftight be destined for that place. I did not j?ee Doctor l^QUmai* 
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^ihrj»>^riB till the 5th of CecemWr, the day after the arrival of 
the mail ; and I called on him to enquire the news. He said that 
he had seen a letter fr6m ColDnel Burr, of the ^th October, in 
which he stated he should be at Natchei on the-20th Deceinber> 
with two thousand men, to be followed by four thousand more; 
and that he could liave raised or levied twelve thousand men as 
easily as six, if he had thought them necessary. 1 then informed 
' Doctor Bollman, that if Cotobcl Burr came to New Orleans, I 
should oppose him. He replied, they must come there for pro- 
visions and equipments. He observed, that Colonel Burr had 
great confidence m rac.but he did not know wliat had passed be- 
tween us ; and asked if 1 could toot make such a defbnce as would 
cover tnj reputation, and still permit him io come. I replied in 
the negative, and We then parted. Some few mt)rniiig8 lUSter- 
wards, he called at my quarters. There was a gentleman in the 
room, and I took him into the piazza. He ^ald that he wanted to> 
know my determination. I expressed my surprize, and told him 
4;hat he knew my determination. 

Mr^ IlaU' While you were thus exacting from l>r. Bollman the 
secrets ol his party, wefe you taken any measures for the secu- 
rity of New Orleans .> A. Yes. My orders and instructions 
willshew what measures I deemed it necessary to pursue. For 
"these, I am responsible to the executive of the United States. 

Mr. Martin. A^ the cyphered letters filed .> A. Yes. Q. Is 
"the key finished > A. Here it is. 

Mr. Botts mentioned the situation of Mr. Ta«ewel1, wbo was 
summonedl as a witness t)n the part of Col. Burr. He said, that 
Mr. Tazewell had represented the situation of his family to re- 
quire his imn^diate return home. Mr. Botts observed, that al- 
though he had introduced the Request of Mr. Tazewdl to be dis- 
^charged, be should be compelled to oppose it. 

-Mr. Tazewell sttited, that he. had trsen unexpectedly summoned 
to answer enquiries, hfe well knew, as to certain proceedings be- 
fore the ^G rand Jury; that he had just been informed of an oc- 
currence in his domestic aSairs, which made it indispensably ne- 
cessary, for him to return home- immediately; that there were 
many gentlemen of. this pflace and vicif\ity^ of t^c Grand Jury:, 
as well 4][aalified as him, to give evidence on the points upon 
which he' should be cal/kd upon to depose, as he possjibly could be, 
and who should be subject to no kind of inconvenience in attend- 
ing. If he was to be examined at all, he requested that it might 
be done; for ilie situation of his family was such, that he should 
be compelled to return. 

TBe Chief Justice said to Mr. Taasewell, that he knew full well 
it was not in the power nf the Court to discharge him. 

Mr. Boi'ts said it was impossible to examine Mr. Tazewell un- 
til the testimony of Gen. Wilkinson had been gone through with* 
It was not possible -to know ihe importance ca his^ evidence, un« 
til Gen. Wilkinson wascroiss-exammed. 

Mr. Hay observed^ that it was an unprecedented measure, to 
introduce any member of the Grand Jury to prove what had 
passed in the Jury room. 

Mr. Botts. We hay^ Aot said for what purpose we mean to in-. 
itroduceJiifii. 
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TSiv.IfM/.l preaume that I may be permitted, to .j)r^um2 fer- 
what purpose. ' 

Mr. Bnker said^he meant to speak generally of the propriety 
^ttd conyenience of' giving testimony o? wjjat passed in th^^ Jiiry 
room. One good effect, at least, would result fro nxit^^ th^t fey in- 
troducing wkhesses to pfrove what had passed there, it would 
prlercnt people from giving evidence to the Grand Jury which 
they could not stipport elsewhere. 

'MjC' Botts called fer th^ key to th^ cyphered 1 ettera o^ Colonel: 
Sf urr. General Wilkinson banded him a^Mnall pocket dictionary, 
^d a paper containing cejtaiinhycroglyphicsr^/ 

'Mr. Bptts, In the duplicate received by 0r. BflUmain, there is 
^ erasure. Will you be, so good as to explain the cause of it ? . 
Gen;7f^/Arj»5o>3, T^hat erazufe was made by myself ; and the 
words afterwards introduced by me; I have a deposition which ' 
will be more satisfactory than my own expianation. 
Mr. Botts, Whose deposition? A;. Mr. Duncans.^ 
Mr. 7f?r^ then, read the deposition oi|* Mr. Duncan. 
The deposition of A. L. Duncai^ a witness in behalf of the Uni- 
ted States against Aaron Burr, taken at the request of the said 
•witness, and by the consent of George Hay esq. attorney for 
the United States in the district of Virginia, and bfth^ said ., 
Aaron Burr, to be read ia evidence, Jf r'equired, oh all trials^ ' 
jpnotions or other proceedings in course of law in which the " 
Said Aaron Burr shall be concerned at thj? prosecution of the 
said United ;Sl:at^8. ' - 

I consent that this affidavit may be resid in a!l casies in which 
the United is tates are concerned against Aaron ^urr ni the same ^ 
manner as aboye expressed. 

(Signed,) GEORGB HA^, A.U. S.for tha Vtr. Dis. 

During thp oorhmotions excited in New Orleans last wiater 
what was termed Col. Burr 's conspiracy, ahd his associates and « 
aci^ompUces in that pi ac^, l.was called upon in my prpfessibnal V 
capacity by Gen. Wilkinspij f<^r counsel and a4 vice. in sonicj mea- 
sures which he was about to adopt. The temper and disposition • 
which I had discovered in New Orleans, and the report^ which - 
daily reached tha^. city from Above, induced tie belief that half 
measures were not.suited to the times, and thai; the public sa^fbty 
required the exertion of cyctraordinary energies, I therefore urg- 
ed the General, repeatedly to the seizure of suspected persons, 
and the declarafiona of martial law, When Boll man wad seized, ^ 
1 suggested to the General the expediency of iransmitting;^^ with , 
iiim a statement of facts, on oath, to justify tlie step, and t6 w^*/ 
rant his commitment, lie then put the letters whicn be said were 
Written to him by Col. Burr, and which be also said were trans- 
mitted to him by Swartwout ajid Bollman, iiato my Jiwids,.6a' 
which, together Avith some furthefr ipfprmation and kpt^wledgfe ol* 
tteir views which the General possessed, I framed the deposition 
which accompanied Bollman, intentional iy omitting evejjr thing 
which was calculated to inculpate the General/ or whicfc might 
by exciting suspicion, have a tendency to weaken his testimony. 
Having prepared the deposition, 1 presented it to Gtn. Wilkin- 
son to be deposed, who strongly and repeatedly objected to the 
oinissions I had made, ajid urged warmly^ that the whole .^puld 
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'^Ibe jnirocluced. He also dcfsire j thai a declaratiofi of Bollmaft, 
with which he (rementiy inierlarded his cod v^erdat ions j fiboufd 
be entered^ viz. " That he had come to New Orleans with views 
'* to the settleipent of laiuJa on the Ouachita^ ^nd was a inere 
*' spectator/' And ii was only after a full cjqxwilioii of the sole 
objects of the document^ that I cduld 'prevail upon bim ip depose 
to it.' It is^^idle and absurd tQ impnte any sinister intention to th^ 
omission; because onanytrial "wnich mi|;ht en^ue, it was' known 
the original documents must be intrdduced as they have been. [ 
recollect; duringthe winter. General Wilkinson was called bcj 
lore: the legislature oi' the territory to give an account of the 
istate of public aftkirii^ and he informed me he had intended to 
silbmit to iheir inspecticn Col. Purr'^s duplicate, he having era; 
jEed 0iioh parts as had beennntended to implicate him, as he knew 
jseveral of the members, and partibutarly the Speaker, to be inte- 
rested in oppositioil to his measures, and for the promotion of 
such a staterof things as were best calculated to favor Col. Burros 
enterprise/ i understanti th^t the erasure made on this dupli- 
cate'>f^as but' partial, the General having determined to give oral 
information to the legislature, which employed him twe sueces- 
eive days; and that he considered the duplicate unimportant; 
< whilst the orieind hashed preserved untouohed) <^xceptingthe 
fihortparagrapH relative to Bollman, which is preserved in its^ori- 
ginal state, and the only words^erazed. " Your letter post mark- 
ed iSth May, is received,-' have been re-inBeried in the General's 
own hand. On or about the I^th of August, sii^ce my arrival in 
this city. Gen. Wilkinson put in iny hands, and those of J. L. 
Donaldson, esq. four or five letters, observing to us, *' I submit 
" to you those letterli which I have not examined since I left St. 
*' Louis, they are from Col. Burr> I do not recollect their particu- 
" lar contents, but having received them in confidence, and know- 
" ing they blend personalities with politics, 1 have not permitted 
" myself to reexamine thcmi because 1 feel an insuperable re- 
*' pugnance to violate the trust of any man. I give thenri to you, 
" here is the cypher, decypher them, consider their contents well, 
'* and then inform me whether their promulgation may be ncces*^ 
sary to my honor.^' We did so, and we gave the General our opi- 
nion, 'that the promulgation might be necessary and proper. 
From an examination of those letters^ and the Generar« evident 
surprise, and prompt declaration of his ignorance when we com- 
inanicated certain passages of those letters, it was my own and 
Mr. Donaldson's opinion that he had but partially deeyphered 
iheniri 

'. In answer to interrogatories on the part of Col. Burr, I rccol- 
\tti to have solicited the command oi a party to Natchcsfdrthe' 
piir|miJe of arresting Col. Burr, and believed from the instruc- 
tions which =the /General possessed, together with the state of 
tting$ at that period, that the measure w^s warrantable; and 
having ««een several communications from the gpvernment to 
Gen, Wilkinson tfnd parti«iJularly that in reply to thisletteir of the 
^d of October, I had no divubt of the sanction of government to 
any measures which were calculated to defeat the views of Col. 
JBurr. I have seen communications of a confidental nature from 
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±he prcfildent io Gen. Wflkinson, and I believe in reply to the 
GeneraPs letter of the 2lgt of October. 

(Signed,) A.L.DUNCAN; 

_ Citvof Michmond, set, 

5wt)rnio8ind»)ufc|gcribcd before me, p 

tfais 5th day of September, 1807. V 

Teste. 

(Signed) ^ViLLiAM Marshall, C7erilr. 

^ Q.^ Was the lett^ exhibited to the legislature ? A. It wa* 
mtroduped ; but I confined tnyjself to oral communications. Q. 
VViiat iras the bccasi^^n of the eraaure^ > A. To put it out of tho^ 
j)«wer of a certain faction in the legislature, to whom, at that 
*}^®^ lintehdedto submit th^ paper; to conceal it from that fac- 
tion who were oppoaed to my measures, and who, I believ^e, were 
inimical to the true interests of their country, and were labour^ 
HJg to fxcite auspicions that 1 waei connected with Col. Burr, in 
order to destroy the publip confidence in me, and thus to defeat 
my measures. At the he^ of this faction I considered John 
Watkins, Esq. the speaker. Having determined not to submit 
the letter, 1 restored the words. Q. Did you prepare any trans- 
lation to submit to the legislature I A. No. 1 only made liotes. 
Q.> Did you make a translation for any other purpose ? A. Only 
a partial and imperfect one. Q. For what purpose f A. To under- 
stand it. Q. Was there any other pccasion for which a transla- 
tion was made ? A- No. Q . Did you make any translation for the 
executive? A. No. Q. Were those words, */ youi^'s post^marked 
ISth of May is received/? erased > A, Yes. Q. Where is the copy 
of yonr letter, covering a cppy of that of Colonel Burr, and your 
^position fo i\xp president of the United States .^ A. It is among 
my papers. C- 

Mr. Hay, Do I understand you-correctly, when I suppose you . 
to say, that ihe translatipn in;tended for the legislature of New- 
Orleanfe, was sent to the president ? A. No. (Mr. Hay immediate- 
ly observed that, m recollecting dates, he perceived that he had 
misunderstood General Wilkinson, that the letter was sent to 
the president before, the session of thp .legislature of New Or^ 
leansi) 

Mr. BoHs^ Do I understand you to say that this was your 
translation of the letter which was intended for the legislature, 
of New Orleans? A. No. It was Mr. Duncan's, 

Mr. Botts. Have you ever sworn that this was a true transla- 
tion ? A. No, Only substantially so. (General Wilkinson. May I 
be permitted to oiler a few words of explanation?) When Dr. 
B(^}man tvAis arrested, I will confess to you that I was so little ac- 
quainted with judicial proceedings, that I did not know it was^ 
neceftSJEiry to do more than accompany him with a letter of ad- 
vice. I waa about to send him off in this way, when Mr. Duncan 
suggested to me the propriety of sending forward a deposition to 
Jlistify his oommitment. I put the letter into the hands of Mr. 
DuhcaiK Vith the key, and he-^made ont the interpi:etatiojn. 
When Mr. Duncan presented the translation to me, I seated' lajr 
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t)bJBctit)ni to the omissions. He urged me to sign tlic dcposiiiiW. 
The time was urgent 5 the express waiting v and 1 confess that I 
feared a r«scu^. This did not give me much time to consult my 
understanding. If I had, it is probable that I should have resist- 
ed the signing of the deposition j, with those omissions^^ notwith- 
standing my confidence in the judgment and integrity of my coun- 
6el. I xn^as, also, at the time, oppressed by domestiQ afflictions i 
and my m'md was hurried and agitated by the painful and inte- 
resting scenes which surrounded me. 

Mr, Botts. Were there variations between this original letter 
in cypher, and that sent on to the president ? A. Yes. Mr. Botts. 
, Were they noticed by you, or by Mr. Duncan in your presence > 
A. I suppose so, because 1 objected generally to the omissions. 
Mr. Botts. How was the cypher formed ? A. It consisted of a|i 
American edition of Entick's dictionary, and of Hieroglyphics. 
Mr. Batts. Which was formed first? A. The dictionary. Mr. 
Botts. When was that formed ? (Here General Wilkinson refer- 
red to a letter, without a signature, dated in 1800 ; and said he 
Presumed it must have been formed about that time.) Mr. Botts. 
I)o you know the time of the year ? A. I presume it was October. 

Mr. Baker. To whom was that letter addressed ? A . To my-^ 
self. Q. By the same. By whom was it written ? A. By Colonel 
Burr. (General Wilkinson observed that it was a private letter, 
to which he had referred merely to refresh his memory, the con- 
cluding paragraph of which is, *' when I receive your cyphex 
and your address, you shall hear from me,'' Mr. Wickham in- 
sisted upon seeing the letter. General Wilkinson refused ; but 
said it was at the disoosal of Colonel Burr, and handed it to him.) 
>fr. Botts. M^ith whom was the cypher formed? A. Colonel* 
Burr and myself, Mr. Botts. When were the Hieroglyphics! 
^rreed upon ? A. To the best of n^y recollection, the Hierogly- 
phics which refer to the alphabet were fonned about the change 
of the administration, after the induction of the president. Tne 
Hieroglyphics are divided into two parts -, one part relates to the 
alphabet and figures, and the other part to arbitrary names or 
designations. Mr. Botts. When were the arbitrary names estab-. 
lished ? A. I think in the year itQ5 or 1796, but not delivered to. 
Colonel Burr at that time. Mr. Botts. Who originally devised the 
cypher ? A. That you hold in your hand (the Hieroglyphics) was 
devised partly by myself, and partly by Captain Campbell Smith. 
Mr. Botts. Are you sure it was in 1796, in which that part was 
devised ? A."'I think I said in 179^ or 1796, but could not ascer- 
tain which. But, adverting to the motives which induced me to 
form it, 1 think it was in 1794. Mr. Botts. Are there no circum- 
stances which can enable you to ascertain the time? A. I could 
have proved with certainty, the time, if a witness whom I had 
summoned had attended. Here is another cypher made by cap-., 
tain Smith in 1791 ; and the Hieroglyphics representing the pre-, 
sident and vice-president are the same with those used in the cy- 
pher with Colonel Burr. 

Colonel Burr. What was tlie mode adopted by you of sending 
round the prisoners ? By public vessels? A. No. My plan was to 
<^S*S® passages on boJird priv^ate vessels, ai.d to iay ih' a double 
^tock of stores for their acconfunodation. 
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Colonel Burr. When did your dispatches go on board the Ves- 
sek? Can jou ascertain the time ? A. Not without recurring td 
my correspondence. 

Mr. fVirt. You had he^h for many years in habits of intimate 
correspondence with colonel Burr ? A. Ye^, 



3I0NDAY, September 2%. 
The Court did not proceed in the examination, in consequeuice 
of ColoiielBfirr^B being unwell. 



TUjBS DAY, September 2Q. 

The examination of witnesses was resumed^ on thd part of the 
United States, although Coionei Burr was still unable tcf attend 
on account of his indisposition. 

Mr» Graham observed, that when he Was before the Court the 
other day, he had omitted he believed, to detail part of a conver* 
sation which he had with Mr. Blannerhasset. He was also appre^ 
faensive, thathe had not been so explicit, in relation to' his cover* 
sation with General Neville, as he could have wished. He theM- 
fore requested permission of the Court to add a few Qbservations 
by way of explanation. 

He said thatMr. Blannerhasset observed, in the coulrse of their 
. conversation, that both C6l. Burr and himself believed that the 
people of the western country would be^benefitted by a separation 
of the union j but they had f6und, that they were not ripe for the 
measure ; and as they had no personal views, they were not dis- 
posed to hasten the event. I uuaerstood him to mean that the peer-' 
pie of the western country were not ripe for the nieasnre. I think 
Mr. Blannerhasset went on to say, that this was an event which 
must happen ; but of this I 4m not so certain. This conyersatioa 
took plac^ at Marietta. 

Mr. Hau. At. what period of the conversation } 

A, At tne first conversation. Indeed I had but one conversa- 
tion with him. Our subsequent interviews and conversational 
were merely casual. 

Mr. Hay. Was it at the first part of your conversation witk 
him ? A. r^o. Towards the close, and after I had informed him 
that (was an accredited agent of the government. 

1 have some reason to believe that 1 may have been misuntler- 
stood with respect to what 1 said relative to (general Nevill. Col. 
Burr had asked before, what conversation 1 had about ^ gentle-', 
inan in the neighborhood of Pittsburg, before the Grand Jury, 
without mentioning his name. The allusion was understood to be 
to Gen. Nevill; and w^enevtrl mention the name of a gentleman 
it is my wish to state every circumstance which occurred as near- 
ly as possible. My recollection of the cohversation with General 
Nevill is this. After detailing the conversations which he had 
had with others, he said that there had been a strong prejudice 
against Colonel Burr about Pittsburg; that the people iheirc were 
, attached to the union, and they believed that Colonel Burr had 
intended to separate it. Afterwards he said there was reason to 
believe that the expedition was meditated ifgjvin^i; the Spaniar'ds^ 
and hii? yisits ioisht fee x^ore welecmc. 
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Generat Maioi iiiqaiskei permiMioa to inXtointe u tetter 
vhk^k l^e iiiM just received from Stef^tn P^nchon, esq. of Briioi'^ 
field, MassaehusettSi slating with precision several cireuoistaiieos 
witli resjpeet to a subject, of which he had before spoken doubt^ 
fully . See the letter si the end of General J&aton's e vi4eiice; 
Mr. Wtckham. I must protest against such a course of proceed- 

Mr, HaifM This letter I presuitate relates to the toast. The^ gen- 
tlemen have oyer and over again interrogated General li^on, 
with resp#ct to that toast ; an^ now whei» be is able to state withr 
accuracy, every inaterial circumstance in relation to it^ we are 
told that they do not wish to hear it. 

General Eaton. From this letter I am enabled to state^ that 
when I passed through Washington in the month of Dee&mber, 
180^, on mj Vfd^Y to the northward, there was some intimation 
that this project of separating the union was in embryo. A pub-. 
'lie dinner was given to Captain Decatur and myself in George- 
town ; and I am pretty eertain» that this toast was once given and 
origioally there. As \ passed through Philadelphia> someiime «- 
bout the ;^Oth of December, an application was made to me by at 

fent^eman, whose name I presume 1 am not at liberty to mention 
ere. . 

(Mr. Martin, We request his name. Jonaihnn Dat^ton^ said Ge- 
neral Baton.) He told me there was a project of a revolution l» 
tl^ western country, and hinted at a general revolution, and said 
he should introduce me to Colonel Burr. I had an interview witb 
Colonel Burr, but be did not go so fully into the subrjeet as Gene- 
ral Dayton had done ; he talked much of war and enterprise, and 
of an expedition against the Spaniards, and here the conversa- 
tion ended at that time. I passed on to the northward, mtd enter- 
ed the village in which I lived ; and havine received many civi- 
lities from my fetlow citissens and neighbors, 1 gave an enter- 
tainment in return, at which I gave this toast. I was still igno^ 
rant of the extent of the project, nor did I positively know that 
Colonel Burr was their chief mover. On my return to the cfty of 
Washiugton, Colonel fiurr laid open to me his Whole views,, as. I 
have bcnore stated. Then it was, that I wrot^ on for the paper 
containing this toast« for the purpose of laying it before Cot^> 
B urr, and with it my sentiments of nis project. 

Cofii/ of a letter from Stephen P^iibhon to General JBaton, Septem^ , 

^er 22, 1807. 

My DbarSib— rThe toaSt ''palsey to the brain that shall ptot to 
dismember, and leprosy to the hand, that will not draw to defend 
the (or our) union,^^ about which Burr has asked questions^ was, 
as you have correctly stated, printed at Springfield. \t was^, 
among other toasts, submitted to my discretion to publish, and was 
accordingly sent to Spfiagfield, for that purpose in your absence. 
I sent you the paper, I think, containing the toast, when you were 
at \¥ashington, in the spring of winter of 1 806. 

The sentiment was given by you., as a toast, at the time of yqur 
entertainment to the citizens of this place, as a compliment fpr 
what you termed civilities you had received from them.. 
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t did thiidc, anddo stiti thing, tftat it Was, wton given, entirely 
new, ajBid that it had never before been given by you to the public, 
in any other plaee. The sentiment was a bold and pleasing one to^ 
jTie> 1 accordingly selected it as one which would so appear to 
others. 1 know not, th^t it may not ha'vre been published before. 
If it had > been; that circumstance was unknown by me. At any 
rate it was published at Springfield by your permission, and gif - 
enF byyou as a toastin my hearing in this place, and recei^'^ed my 
e«ti re approbation ; although 1 knew not the particular applica^ 
tioaof it, or thexircumstance out of which I am certain it grew; 
I mean the conspiracy 

I know not. Sir, whether this will ever reach you. If it should 
be so.fortu^iate it may be serviceable. I therefore send it. 

Your last letter, with its accompanying paper was enigmatic. 
I ami however, at no great loss to conjecture its meaning. 1 hope 
my eofljjecture of its import is correct. At any rate no man can 
more cnrdiaily wish, that if it be correct, and an anticipated 
.event take place. <5od may be with you, and give you safe deli- 
verence from evil. 

With, him- your friends must leave y Ou ; desire him to take 
charge of you, and ctmdupt you to his happiness and glory. No 
news. I tteerefore only add, farewell ; and that J amvcry e<Mrdialr 
Iv, yours, &c. 

S.PYNCflON. 

Gbn^ Eaton.' ^ 

, • ' ' f ' - ■, ■ - ■■ ■ , - ■ 

General fPV/^mon addressing the Judge : 

Frdm the rapidity with which the interrogatories ^ere put, 
and the prbmptitude of my answers when last ibefore you, 1 fear 
some misapprehension ni4y have occurred ; I therefore beg leave 
to explain the fsccts to which the interrogatories appeared to be 
poiirted, which I trust I'shallbeable tb do clearly, concisely and 
satisfactorily. \ 

The only explanation of the cyphered letter of Colonel Burr% 
transmitted by Swartwout and B oilman which ( have made, was 
done hastily and by piece-meal at Natchitoches : i thihk I have 
ealled this ah imperiect interpretation, and I have done so,; be- 
cause, although it gave me their full sense, yet by omissions and 
abreviatiqns, it could not be well understood by another. 

Gn reflection, I think ii was from this doc uxnent, and not fronv 
notes, that the purport of Colonel Burr's letters were given to 
the legislative coilincil and representatives of the territory of 
Orleans. 1 find the sumrnOQS;from the house bears date ihe 15th 
of January last, and I believe the examinatipn commenced the 
17th. It fasted two diays, and therefore I cannot recollect the 
particular course o;!* circumstanees. I find by references to my 
papers, that certain, documents were submitted to the Clerk to be 
read und«r restrictions, aiid it is probable I carried with me to 

^ the house^ all the papers respecting the siibject of inquiry. 

" f have some impressioa that this same dcoument was proflfere4 ^ 
to thfr Grand Jury, to aid 'them in their interpretation of the cy- 
phered letters of Colonel Burr, but I cannot speak with certain- 
ty . This examination lasted several daysj, and like ^th^t beibi^e 
Vol. 3, / la 
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the legislative council and representatives of tbe territory -of 
Orleans, was diffuse, desultory and complicated, and therofore 
it is impossible for me to chaj^e my memory with miouti®. 

The interpretation pf Mr Duncan was made the 25th or 26th 
of December^ 180*6, twenty days before my examination by the 
legislative council and representatives of the territory of Orleans. 

J did not transmit an interpretation of tbe cyphered letter to the 
president, but I well recollect explaining it to Mr. Isaac Briggs^ 
the confidential messenger sent'^with my letter of thel^tb >iov. 
ivho wa6 charged also to make oral communications to the pre« 
sident. 

By reference to the original letter it will be found, that a de- 
position is attaiched to it ; this was done preparatory to tjie 
transmittal of it to the president, as was my intention by a spe- 
cial messenger, but the fear that it mi^ht be lost changed my 
determination. 1 kept it in my possession, and brought it witk 
me. 

Referring to Colonel Bun's letter of the 10th of October, 
ISOO, 1 have said that I believed the cypher depending on thle 
book, was formed in that year, yet it may have been afterwards^ 
1 perfectly remember, that about that period. Colonel Burr io- 
formed me he .had to send one hundred and fifty miles for the 
' counterpart of the book^ and also in answer to a letter I wrote 
him from the frontier of Georgia, the Oconee river in the year 
1802, he then being in Charleston, he informed me he could iiot 
writ0 so free as he wished, as he had not the cypher with him . 

In accounting for the erazure of the duplicate of Col. Burr'st 
letters, I have mentioned the apprehension which had been ex«- 
hibited of beine an accomplice oi Colonel Burr^ and that I was 

{preparing for his reception. This device had excited such a- 
arm, and the friends of government were so incensed, that I 
was cautioned by Silas Dinsmore, Esq. to take care how 1 mov- 
ed, as I was in danger of being tar'd and feathered. 

After (general Wilkinson had finished his addresses to th« 
Court, Mr. Martin asked liim if he had the original translation 
of the cyjdiered letter of Colonel Burr ? His answer was, I have 
not I have letoked for it, but cannot ^nd it. 

General Wilkinson then said, that he wished to present the de« 
position of Captain Walback, formerly a member of his family. 
It went to explain his very general j^abit of corresponding in 
cypher. 

Deptsition of Captain J. JS. Walback, 

I had the honor to become acquainted with General Jame» 
Wilkinson some tinieln August, 1799; becaR^ attached to his 
military family in December, 1800 j was appointed an aid-de.- 
camp in the spring following, and continued in that capacity 
until the last ot ]Slovember,1804. 

During the above period, I have witnessed that General Wil- 
kinson did employ cypher^ of different kinds in his eorrespon-^ 
dence, among them was an English pocket dictionary. Severalw 
of the cyphers I have made mjrself ; designed copies of some of 
them are still in my possession, and others I have recognised 
since my arrival at the city of Riehmoad ^ Particularly one ta 
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&e lat^ Geineral James Jackson/ anbtber totbe late Major Gene- 
ral' Alexander Hamilton^ a third to a Mr. Hulin^s, then at New- 
Orleans, a fourth to Colonel Cashing, a fifth to Mr. Silas Dins- 
more, and one to myself. Several of those were projected in 
1^02 and. 1903,^ at the time jthe port of New Orleans was shut, 
and 'for the purpose of procuring and conveying intelligence to 
the government. 

Q. Did ybu ever observe in General Wilkinson any act,. or 
disposition, which marked inattention to his duty, as to the 
xealouB and faithfu} discharge of the trust reposed in him as an 
officer of the United States? A. From my own observation and 
experience, (being now nearly twenty-six years in military life,) 
I can declare th9.t I have never known any officer more zealous- 
ly devoted to the ser vice in which he was engaged, and I can 
safely declare, that I have never seen an officer of General Wil- 
kinson's rank, vol(\ptarily and cheerfully expose himself to 
such privations, hardships and sufferings, in tJie course of his 
duty, as 1 have seen him meet with alacrity. Q Do you know 
the hand-Writing of Captain C.Smith ? A. I do. Q. Are these 
Hieroglyphics of his writing .^ A. They are. Q. Are they the 
same which were employed by Colonel Burr in his eorrespon* 
dence vrith' General Wilkinson ? A. They are the same wviicfa 
are employed in Colonel Burr's letters, shewn me since my arri- 
val at the city of Richmond, and said to be delivered by Messrs. 
Swartwoiit and Bollman to General Wilkinson. Q. Do you re- 
collect when Captain C. Smith left General Wilkinson^ family r 
A. Some tiih^ m July, 1801. Q. Do you think General W ilkin- 
soii afterwards saw or was near him ? A. I am certain not, be- 
cause General Wilkinson did not return from the Mississippi 
until May, 1804, and Captain Smith resided in the state of Ma- 
ryland, and died in the winter 1803 or 1804. Q. Have you seen 
General Wilkinson employ the pocket dictionary, now presented 
to you in writing cypher ? A. 1 have. Q. Will you say in what 
year > A. I am not positive as to the year, but it was during the 
period I was attached to his military family. Q. Did you hear 
a sentiment from General Wilkinson, calculated to disafiect the 
troops, or to abate their zeal for its promotion? A. No ; on the 
eontrary> 1 have witnessed that General Wilkinson always used 
4is utmost endeavors to promote harmony, comfort and good or- 
4er among the troops, and by his ]j)recept3 a^ wpll as example^ 
to insure subordination a|id patriotism. > 

(Signed) r J. B. WALBACK, 

Capt. Artilkri^. 

I am content that the above! shall bere^das evidence in all 
cases between the United States and Colonel Burr ; and that any* 
thing that may be added by the affiant, by way of answer to in* 
tcrrogatories, may also be read. 

(Signed) GEO: HAY, Att'y U. S. 

for the Richmond Distri^i. 
City of Richmond, set. 
Sworn to and subscribed before ^c^nl 
Alderman of the city afore jSiJ^ liU ! 
' m day of S^jjftemberi ISfZf^ ^ J 
Signed) Henrtf ^» ^hore. 
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Mr. Wickham. Have you ever accurately decjpliered the letter 
sent to the president? A. No. thavesud before ih^ the only 
interpretation 1 ever made* was hastily done at Natchitoches^ 
Mr. Wickham. ^Then you are not able novr to^point out the difler- 
ence between Mr. Duncan's translation and the original letter. 
A. Specifically I cannot ;. suhHantially I can. Such parts were 
. left out as weix calculated to inculpate me for the reasons alrea- 
dy stated. Mr. Wiclcbam. 1 observe one of the cyphers is in hie- 
rogiyphics designed in 1799 or ISO I. A That is erroneous. When 
the hieroglyphics were formed they were taken frdtA a small slip 
of paper and annexed to that in your hand to prevent its* beings 
lost. Q. Can you tell when they were made. A. ! cannot pre- 
ciseiy. 1 have before stated the time as nearly as I can Q. Can 
you tell upon what occasion thcjr were made ? A. For the pur- 
pose of communicating with Colonel Burr. Q. Do you recollect 
your having sent a letter to Cobnel Burh fropi St. Louis, in May 
or June^ 180d ? I have sueh an impression* but have not the most 
distant recollection of its contents. [Mr. Wirt submitted it to the 
Court whether it could be proper for the opposite counsel to in- 
terrogate General Wilkinteon^as to a letter which was in their 
own possession. ' If they nieant to rely upon the letter as evidence 
thcty ought to produce it. He considered it unfair to select such 
parts as might tend to inculpate General Wilkinson^ and keep 
jback those which would lead to an explanation of his conduct, j 
Mr. Wiekham sai', it ^vas their own paper, and they were not 
l>ound to produce it 'till they thought proper.* Their object was 
to cross examine the witness and see Whether he was consistent 
with himself; this they had a right to do. The Chief Justice said, 
that the question would not be permitted to have any bearing oh 
the cause unless the letter was produced. Any thing drawn out 
of the letter would not be testimony unless the opposite party 
who had it in* their possession would^xhibit it to the Court. But 
it was obvious that they had another object which was to ascer-^ 
tain the consistency of the witness. ' / = 

• MK W«r^. If the .object be to shake the credibility of the wit- 
ness, is it not fair to him and to the conduct of the cause to exhi^ 
kit the whole letter. • ■ - 

Mr, Baker. A very ingenious mode has been adopted by the 
gentlemen. We put the questions, and they undertake to furnish 
the answers, without -leaving it to the witness to do it himselfj 
We do intend to shake the credibility of General Wilkinson, ani 
to make him produce the shake himself. • ' • 

Mr. M'Jiae. I understand tlie Couri to say that the examina- 
tion as to the contents of the letter shall have no effect unless the 
letter itself be produced. - 

Chief Justice. Ge^neral Wilkinson says that he has no recollec- 
tion of the contents of the letter. The subject matter of the letter 
cannot be' established by the examination. But the witness may 
be CTQ&% examined fqr the purposes avowed by the opposite ipoun- 
scl, . . ■. ' .■ '• ^ - ■ .■••■.■••,• 

Mr. Wiekham. Do you recollect that you did write to Colonel 
Burrin j806.> A. 1 have b||M''^ated that I have such an im- 
pression ; but 1 have AQ.^I^iHP4B%^of the contents of any com- 
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muoieattoii inade^to him, although I remember the motive which 
iiiducedmeto write. , 

Mr. Wickham, You have no recollection of any particular ex- 
pression. A, No. Except in a letter, of October or November 
1805—2, Q. Have you any recollection of any expression or 
sentiment expressed in yoi^r letter of 1806. A. 1 have no recol- 
lection. Q. Was it your expression that we should have a war 
with Spain? A It was my opinion ; and there was a very gene^ 
iral impression thiit we should have a wkr with that power. Q, 
Do y6i\ not reeoliect writing any thing respecting the measures 
of t&e government^ in relation to a war with Spain. Have you no 
recoliection of £Miy opinion expressed in a letter to Colonel Burr > 
A. I do n^t recollect having expressed any opinion respecting the 
measures of . the government. The only expression 1 have any 
kleaof> is one used in a letter of October or November 1805, ia 
ivhich^ i'beiieve \ say " I fear Miranda has taken the bread out 
'^ of your mouth/' 

Mr. Wickham. There were letters published from you while 
in iht neighborhood ef the Spaniards. Have you cojpies of those 
letters here .^ A. I have the whole correspondence. Mr. Wick' 
ham. We only want the letters of September and October, which 
9tate that war with Spain is inevitable. 

' General Wilkineon, I think that 1 may have said so« and believe that 
I have papers here which throw some light onthe subject. Here are 
iny instructions to the oiScer who commanded the troops when they 
iiBiljSt. Louis. [General Wilkinson handed to Mr. Wickham co- 
pies of his itistructions to Colonel Gushing.] 

Mr. M'JRae, What is the date of those instructions? A. The 
$th and Sth of May, 1806. General Wilkinson said that he would^ 
with pleasure, submit the whole correspondence, if he could do it 
consistently with his ow^ ideaji of propriety* But there wer% con- . 
taioed in it^ such secret ipilitary operatiotis^ as it might be impro- 
per tQ eixpose. 

> Mr. Jrickham. J think you state that at that time, the expecta- 
tion of a war with Spain was very general ? A. It was So : and if 
my instructioiis 4o Colonel Gushing can be read, they will shew 
-my own impressians. [Here Mr. M'Rae read the instructions of 
(Jeneral Wilkinson to Cqlonel Gushing of the 6th of May, 1800 ; , 
&r which; see Appendix,,/?, S.'] . 

Mr. Wickham. 1 think you have said that there was an lini- 
irersal expectatioja of a war with Spain, about the time when the 
troops of that nation crossed the Sabine. A. Yes I have said so. 
I had. made arrangements for a general attack. Mr. Wickham. 
To what cause, are, we to ascribe the accommodation which took 
place, between the two armies ? A. To a wish to spare the effusi- 
on of blood ; and, perhaps, because on one side there was reluc- V 
tance to fight. Q. On which side? A. On the side of Spain. Mr. 
Wickham. Canyon tell. the particular motives which induced % 
them tore-cross the Sabine, and change their position ? A. I think '< 
I can explain them. Immediately on my arrival at Natchitoches 
en the 24th of September^ I addressed a letter to Governor Cor- 
dero; whom I eonsidered the Commander in Chief of the Spanish 
$i>ro^ op that frontier. I commuiiicated te hini my orders from ;! 
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4Sie president^ and urged hitii« on tbe ground of right and of hur 
manity, to withdraw his troops from the east of the Sabine and 
re-cross that river. Whether this or the vigorous preparation* 
for the offensive opperations which 1 immediately commenced on 
my arrival a" Natcnitoches, produced iht efiect or not, 1 cannot' 
tell. But the fact is, that the Spaniards about the2S7th of the month, 
raised thtir camp at Bayou Pierre, marching by their right, in* 
tcrsecting the highway from Natchitoches to Nacogdoches^ abaut 
twenty. miles ip tront, pursued that route, and le^crosscd the Sa- 
bine about the 2dth or SOth. 

Mr. Wictham. Was this after you had received the cyphered 
tetter? A. No. it was some time before. M^- Wickham. Had 
you i»i>y correspondence with the Spanish commandant, on the 
«ubjeet of Colonel Burr's expedition against Mexico ? A. None. 
The earliest communications which i made on that subject were 
nfter my return to Natchez. J^fr. Wickham. Has the jurisdiction 
of the United States ever been exercised as far as the Sabine? 
A. I cannot tell. Mr, Wickham. Wala it in consequence of ia^ 
structions from jthe government that you concluded theconventi- 
en with the Spapish commandant ? A. No. Mr. Wickham. 1 do 
not recollect whether that convention has ever been published. 
A. Never. Mr. Wickham. Have ypu any copy of that convention } 
A. Yes. But until it shall be the pleasure of the government to 
publish it, I do not think myself at liberty to divulge its contents. 
I do not think it reconcileableto the duty of a military command* 
er to anticipate his government in the publioatioQ of official 
communications. » . 

Mr^ Wickh*m. Were there any secret articles in that conven- 
tion? A. None. There was.but one article. Mr. Wickham. Was 
there any sum of money agreed to be paid on either sicle.^ A. 
Not one cent. Mr. Wickham y*ou note two letters to the prcsi* 
dent, one of the ^Ist.of October, and the other ®f the 12th of 
November 1806. Have you a copy of that of the 12th of Novcmr 
ber; and will you give me leave to ask whether that letter was 
before the Grand Jury? A. It was submitted to the Grand Jury. 
[Mr. Wickham said that they called for a copy ^f that letter. If 
the counsel on the other side thought proper to oppose it, they 
might do it at once. 

Mr. Hai^, We shall certainly oppose the production of the let'- 
ter^ The president had been consulted on the subject -, and he 
has excepted such parts as he thought it would be improper to pra- 
duce. The Chief Justice, remarked, that after the president 
had been consulted, he could not think of requiring from Gene- 
ral WilJ^inson. the exhibition of. those parts of the letter which 
the president was unwilling to disclose. 

Mr. fFickham, The whole letter having been before the Grand 
Jury, and acted upon by them ; we certainly have a right to caU 
for it also.] . 

Mr. Wickham. Were the Spaniards in considerable force on 
the east side of tie Sabine? A. They were reputed to be so. Mr. 
Wickham. What was the strength of the army of the United 
States? A. About five hundred effective men. Mr. Wickham. 
What orders did you receive from the government in the months 
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4)f December and February last? A. I cannot say what partictilaf 
orders I received during those months. Owing to the frequent 
ci^anges of my position, I was for more than six months without 
orders. But it is impossible for me to answer the interrogatory 
to the extent in which it is put, without subjecting myself to se- 
viere military penalties. Nothing can be more improper or disho- 
norable than to divulge military orders of a secret or canfiden- 
tial nature. \ 

[Mr. Wickham* There can be no doubt but under the sanciioa 
of the oath which General Wilkinson has taken, be rtjay be com- 
pelled to give testimony as W the points on which he has been in- 
terrogated. In England nothing is more common than for the 
most secret transactions to be disclosed in a Court of Justice. 
Cohsideraiiions of delicacy in the witness hate never been per- 
mitted to, have anj' weight. 

; Mr. Haif\ There is a mater jal difference. Those were cases 
between individuals $ thiS'is a communication from the execu- 
tive government. We are ^ not at liberty to dive into the secrets 
ol' the executive department to Know what orders they give to 
Uieir agents, and to pif'oclaim those orders to the Wodd ; orders 
which were given for the public good. There can be no doubt 
but the public eood does require that various ordei-g of the gov- 
ernment shoulafojr ever remain a secret. 

Mr, Wickham, The gentleman did not understand my ques- 
tion. I asked General VVilkinson what orders he had received 
from the government in relation to Col. Burr.] 

Mr. Wickham. Did you receive any orders to attack Colonel 
Burr-and his party ? A. That question may requjrie some qualifi- 
cationv Mr, Wickham. .Did ydu send any officer in disguise to 
take Co). Burr.? A. I sent three. Mr. Wickham. Their names? 
f Mr. Hay said, he did not thi^k General Wilkinson was bound 
to answer such questions ; that he was not bound to furtiish evi' 
dence;against himself pr^ to subject himself to prosecution. Al- 
though he believed that the exigencies of the times would jus- 
tily the measures ^^ithGeh. Wilkinson whether he would answ^ 
the ^ue^tign or m^i,'] General JVilkimon. If the questioii goes to 
orimmate myseJf, I presume that I am not bound to answer it. 

Chief Justice , Would General Wilkinson be subjected to an ac- 
tion for seoding to apprehend Colonel Burr, talesft he had beea 
seized. ■• 

Mr. fffly. It may go to criminate him as a military inan» ^H[c 
may have abted' without orders. 

Mt.Wickham. I do not presume that he acted mtkout orders; 
but under the orders of the government. 

The Chief Justice said, that he could not perceive, the appHca-. 
tionof the evidence, but, as evidence was introduced to shew the 
flight of Colonel Burr from Washington, this, he presurrted, was 
ij3tended to account for it. 

Mr. tVtckham. Will you state the names of ihe officers sent to 
apprehend €olonel Burr ? A. Captain Hook, Lieutenant^ Peter, 
Lieutenant Mulford, Dr. Davidson of the army, and Dr. Carmi- 
chad of the Mississippi territorv. Q. liid you direct them to go 
without uniform ^ A. I feel real delicacy in reve^i ng my orders. 



. r. 
i 



, ' (256) 

y • 

I think I did meirtion to them the propriefy of going in the ail 
tire of private citizens to elude the vigilance of Burr's spies^ 
many of whom were in New Orleans, and would give Him notice 
ot their departure from that place. It wafe also prudent to ^end 
them in that manner^ that the jealousy of the Spaniards, throng 
whose- territories they had to pass, might not be excited. 

They wer« sent privately ♦ tor the succces of the entcrprize dtr- 
pended upoh it. 

Mr. JVickkam. Did yon give them nvrittfen or oral instruc- 
tions? A. Both. Q. Have you copie8 4)f the written instructions t 
A. Not here* Q. Will you furnish copies .> [Mr ifoi^ objected 
to the production of those orders. He said thai they had a right 
to impeach the credibility of the witness, but not t6 compel him to 
disclose the orders given to those under his commandj] Q. Were 
these orders to seize Col. Burr wherever they conld find him ? 
A, They wefesent on that service expressly. ! think the orders 
were confined to Natchez ; information having been received 
that Colonel Burr had taken up bif^uarters there* Q^ Were 
there any orders to seize him even in Court ? A 1 cannot say, but 
presume there were not. Q. Were any private soldiers sent djpi 
this service ? A. No. Q. Were any soldiers sent to Lieutenant 
Jones's gun boats > A. Infantry were furnished to supply the 
place of marines in all the gun boats; ^ Q. Were any instructions 
aient by you -that the men in Lieutenant Jones's gun boats should 
act > A. l^ave Lieutenant Jones no orders, as he was not u'fider 
my conimand. Q. Was Commodore Shaw considered undi^r' your 
authority? A. He was rather considered as co-operating with 
«ne ; but he had a discretion of his Own. Q. Was there a r<s 
commehdation to Commodore Shaw to give directions to Lieute* 
oant Jones to take any measures to apprehend Colonel Burr I A., 
1 think the orders required him to do so. Q. What orders were 
given for the disposal of Colonel Burr ? A. The orders were, 
that he should be put on board a vessel, and sent by the way of 
New Orleans to the city of Washington. Q. Were these orders 
written ?. A. I believethey were. Q. What orders had you from 
the ^vernmerit, or didyoddoit oh your own aothority ? [Geii. 
Wilkinson took time till to-morrow to consider the subject and 
to examine his papers.] Q. When you were kt New Orleans, 
were not letters aadressed toother persons frequently brought 
you from the post-bjffice : by whose orders vfere they delivered t© 
you J were they opened, and with what view ? 

Mr. Hny thought that they had no right to ask such a question. 
It might be important between the United States and Geiieral 
Wilkinson. But it does not appear to be proper to intei^rogate 
him as to his conduct any where, unless it has some bearing on 
the cause ; nor can a witness be asked any question, the answer- 
ing of which might subject him to a prosecution. If we hiid in- 
troduced evidence on that point, they bad a right to cross-exi^ 

ininehim. \ 

„ ' -«- ... 

Mr.' Jrtckkam, We may suppose, without impeaching the cre» 
dit of General Wilkinson, that he will give as favorable an ac- 
count of his conduct as any man standi eg in his&ituatioti may 
be disposed te do. General Wilkiiison has detailed a iiumbertf 
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V<5ry stfon^ ground. We wishio shew th«t th« General has ih \ 

strongest possible mbtiive t6 criminate Colonel Burr/ We irere 
permitted to ask hiiti about sending officers in disguise to seise 
Colonel Burr : we wish now to prove some other seiarures. Tbie 
evidence has a direct reference to the case of Colonel Burr. If 
General WilkinsDn took all these measures, it will surely hav:e 
a tendency to weaken *his testimony, 

Mr. Martin, We mean to shew that Qeneral Wilkinson 19 
ideiitiftdd with the gov^ernment; and the government had de- 
clared they would justify hiin. We have a witness to prove the 
ex|)fess djBchirations of the secretary at war, that General Wil- 
•kihson stood low with the government, till his energetid mea- 
sures at N6w Orleans had raised him in the estimation of the 
president. They can only justify his acts by shewing an impro- 
priety in the^conduct of Colonel Burr. The more we shew thai? 
the constitution has been trampled on, and the rights of the citi- 
zens invaded, the more /A<?y will endeavor toshewthcJ impro- 
priety of the conduct of ttplonel Burr, in order to justify it. 

Mr. Ma.1/, Mr* Martin^has avowed the motives of Colonet 
Burr's counsel to be, to identity General Wilkinson with the 
government. Admitting that General Dearborne had made th© 
declarations ascribed to him ; admitting that the president had 
formed that opinion of General Wilkinson, how can his answer 
to the question propOundel9» have any bearing on this case > Sup- 
pose General Wilkinson should say, that in consequence of the 
expected a^rival of Colonel Burr, the agitated state of the coun- 
try, and a knowledge that he was surrounded by the acoompli- 
ees and partizani^ of Burr in New Orleans, he had taken letters 
fronli the post^^ce, (and he would only have done what he 
ought) how could it afl^ect the present case ? H is manifest that 
the answer of General Wilkinson must leave the question be- 
tween the United States and Colonel Burr exactly where it waei 

Mr. Wickham: When these questions were asked Mr. Murray 
before, they were thought proper, and he was even cross-examin* 
ed by the counsel, fpr the prosecution. The gentlemen had 
ascribed to Colonel Burr improper acts. Now to impeach Gene- 
ral Wilkinson's credibility, we shew that he has been guilty of 
violent aets. Is he not interest^sd to shew the conduct of CoL 
..Burr to be improper, in order to justify his own ? 

Mr. Baker. Suppose, says Mr. Hay, this declaration of Gene- 
ral Dearborne to be true v suppose that Gen. Wilkinson did not 
deserve to stand high in the coniidenoe of the .government; 
would jt not have any bearing on the cause ; would it not leave 
the question between the United States and Colonel Burr exactly 
where it wa3 before ? At one time the counsel on the other side 
seem willing to give the General up : now they stand forward as , 
the champions of the worthy General. Suppose it be proved that 
he has thrust his h«and, or directed others to do it, into the post- 
officie and. pillaged letters. Suppose it be proved that he has 
made erasures in letterS;, and then sworn that translation? of 



\ 



( 258 ) ' 

ihemy^tre triiq copies, wbicli were a^ ranch iikc ihc originals a^ 
saity other thing ; and that he Jj^ sworn to this, that, aod th^, 
other^ whether trae or false, will not all these thioga affect his crer- 

■-dibilitj^ ? . - * 

Mr. Wkkham said, that it was a qucBtion entirely for the con- 
sideration of General Wilkinson himself. If he thought proper 
to answer the question, it was not the busiocss of the prosecutioa 

to interfere, - 

The 6%V/ Jtf.?^2C6,affier making some remarks on the nature of 
the question, observed, that General WhllLinsoB*wa» not bound to 
atnswer aqy question that might ^jriminate himself. . -. 

[Some observations were made as tothe extent of the opinion 
of the Court. Mr. Wirt supposed, from the decision of the Court 
in the case of Wyllie, that Gen., Wilkinson couW not be hound 
to answer the question. Mt. Wicfcham 4;hought 4ireotljr the re- 

^ verse.] ' .^ . ^ ,.■ ., , ,■ - 

Mr. Wickham to QeneTdX Wilkinson. You have heard the opi- 
nion of the Court. Were ar were ntft letters addressed to oihec 
Sersons' frequently sent from the. f osl-effice to you, by whose or- 
ers, and were^they opened^ and witt what vienv ? -Can you an- 
swer th^t question withiDut criminating yourself? A. 1 shall not . 
answer ihat^questton. Mr. Wickham. Were orders sent to stop 
and examine tra^vcllers ? A. There were. These wiere the joint 

^ orders of Governor CI ai borne apd inyself. At that.time Colonel 
Burf wa^ daily expected at Natchez with t^o thousand men^ 
and I wished to c^ut oif all conRmuuication 'between that placi^ 
and New Orleftns> in order to prevent him from receiving infor-' ' 
mation from his adherents, and to gain time for strong henin^ 
pu|' defences. The imperious circumstancesi which. justified this 
ineasure 1- will relate. A general. panic had seized the friends 

*' of government in New Orleans. 

^ JHere General Wilkinson was interrupted by.>the counsel erf 
Colonel Burr, who objected to his stating the motiycB which _ 
gpyerned^him.] * , 

. Mr. ^/W said, that if the witness were eaUed on to;aceufie 
himself of arbitrary acts, he ought to explain the 3motivea with 

/which those acts were committed. - 

-Mr. J^V/fc^flm said, it was their wish to go on #ith the cause 

'-withcjut bei% interrupted with the explanationof the witness .; 
^ahd aftei-thijyJbad gone through, the counsel for tie prnsecntioa 
might askfor any further explanation which ihey deem proper. 

Mr. Wirt dhserved, that he did not mean to interrupt the ex- 
amination. jSotit w^s well known that the proceedings of each 

^ay are published ; and it is important to the feelings of tiie wit- 
ness, that he should state thegrounds on which he proceeded. 

Mr. Martin. The proceedings have heretofore been published 
without regard to the feelings of Colonel Bnrr. 

Mr. Wickham to General Wakinscn, When did General Adair 
arrive in New Orleans ? A. On the Uth of January. Mr. Wick- 
ham, ilasyour conduct in seizing Adair, Ogden^ Swartwout 
and others^ been approved or disapproved by the government i 

-Have you received any communi(*atioos from the government on 
that subject ? ^ ^ 
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Mr. ^3^ It has^een the constant effort 4)f the dounsel <in the, 
other side to identify General Wilkinson with the govcniraentj 
IVe hate heard ot the plundering of post offices, violating: oaths, 
and prostrating private rights. Now it is asked if the govern- 
xnent ap^oredT of these acts. Is it decorous, is it proper to pur- 
sue this course? They in a^ ask questions to implicate General. 
Willcnison ; but is. it prop^ to endeavor to cast an imputation 
upon the pvernmcnt > I feel no solicitude on the subject • for * 
when all the ci>cunistances are considered, and the real situatiiin 
of that countrjr understood, though I will not say that the mea- 
sares were strictly lawful, yet I m^UI say the exigencies of the. 
times caM^ ftxr them ; and that the person who heXd the high ' 
and responsible situation of General Wilkinson, was bound to 
pursue the course which he did. General Wiikihson still retains 
the CO j^w^SLudAd] the armv. If the gefttlem^n wish to infer from 
that circumstance^, that the government approved of his conduct. 
let them do so. - 

Mr. Wickhafn. 1 1 is not o ly object to cri mi U ate the govern niient, 
but to ,obfein the truth* We hope General Wilkinson will not say 
that his conduct has been approved by the government. Is this a 
State secret ^ » ^. 

Th» Chief Justice said that he should be sorry to require an an- 
•^wer which would state the opinions of tjbegovernin^nt. He was 
sorry that an objection had been made to ahswering the quea^- 
tion.' 

Mr. Hay said, he believed that the government knew notliing 
ajbout it, and rather than that it should b:: supposed, that the ad - 
niinistrajfcion directed measures which they were unwilling to 
avow ; let them go on.. He was willing that they should go on ; 
and instead of making this an enquiry into the cbhduct of Colo- 
^ nei Burr and his accomplices, let it be .solely, as it kerned to be^ 
ap enquiry i^ito the canducl of tjie governnaept. 

Mr; Wickkam^ jrepeated the, s^e question to General Wilkin- 
son, whether his conduct in seiziiig Gen. Adair, Ogderi, Swart* 
wout, and;others, had been approved or disapproved by the go- 
vernment, and whether he had received any communication from 
the go veriwn^nt OA the subject > 

General Wilkinson said^ hq^ had no objection to answering the 
question, except.so far as th^ answer mi^ht be considered, a dis- ' 
xlodure of whai migbit be deemed private instructions. In the first 
instance, sgid General Wilkinson,^ 1 acted on my own responsi- i 

bility. I havP,said ti^at I. ^asleft six n^onths without orders; but 
I seized no, man under the orders orthe President. * ^ j 

A conversation^ occurrexl on the (subject. 

General Wnkiwaon in answer to spme interrogatories of Mr. * 

Wickham, respecting, the arrest of Adalr^ Ogden, Bollman, 
Swartwout, &c. hesitated to answer^ but hot from any conscious- 
xiess that he felt of having .done wrong i he had no sort of objec- . 

tion to subject himself to the con3equences ; biit as a military of- i 

ficer, und as a man of honor, he was bound to do that, which the ^ 'i 

interest of his country would demand.. \ 

In the- first instance I acted on my own discretion. I was'lcH^ ^ 

^\x moQths without orders, but accident produced the eftectd" 
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which bare htm seen, and the difiermt trwBUions wbkli bare 

taken place. . t xi ^ 

Mr. fVickham. Did I understand yoo to say, vbetheF it was, or 

was not approved by thegqvernment ? 

Gefiertd Wilkinson. 1 should wish to be spared answeriss that 

Question. 

Chief Justice. Do you think that question interesting, or neees;^ 

«ary ? Unless that question shall be proved to have a direct bear- 
ing on this part of the pa«e,i shall not persist. 

Mr. Wickkam. The Court roust see that it has a direct bwur* 
ing OH the character of General Wilkinson. 

Tie answer was not pressed, ^pd the Court adjourned. 

WEDNESDAY, September ^. ' 

On account of the indisposition of Mr. Burr, there wa$t[» 
Court, 

THtTRSDAY, October \. 

Chandler Lindsey was called by Mr. WickhamJ 

Q. Have you had frequent conversations with Dunbaugh ? A, 
Yes. Q Have you lived in the house with him ? A. Yes, we have 
boarded together, since we have been at this place. Q Have you 
had conversations with him, respecting his deposition f • 

Mr. Wiri objected to any answer being given till Dunbaugh 
fTould bepreseiit. . . 

Thomas Hartley was then again called i^y Mr. Wzckhani, 

Q. What occupation were you folio wibg at thifeti Hie yeiil^ft 
Nashville ? A. I was a t^ylor. Q. How cariie you. to ^d down? 
A. 1 was to. go down and work wy passage. Q. Didyou assist to 
cook, &c. A. Yes, always. Q. Did you agree to go with him aU 
the way to New Orleans ? A. Yes ; he told me that ihej were t6 
wait at the iiiouth of Cumberland about two weeks. 

Mr. Hay. Wbp went with you > A. Jir. Fort and Mr. Hop- 
kins. Q. Did you tnow th$it they were of Burr's party ? A. Af- 
ter I got to the mouth of Cumberland^ not before. - • 

Courts Where did yoii come from .> A. I came down tbeCoinK 
ijerland to the mouth of Cumberland, where we waited till the 
boats weut off. Q. Did the boat you come down in go off With 
them? A. I do not know, • 

General Wilkinson was about to explain more fully sotiie of the 
interrogatories put to him at his last exarainationi when be wa* 
interrupted by Mr. WMckhanJ, who dedaied that he ffelt no dis- 
position to interfere lyith the explanations of the witticssi but 
{ was very anxious <:o go on with the cause. With respect to tfce 

I motives with which any act w^as done, he knew nothit)g i^d cared 

J nothing. .r^. 

i The Chief Justice declared, that General Wilkinson had a ngnt 

to explain any interrogatories, and.again repeated the SubstAUce 
of the opinion wbich he had before giyen. . • . 
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General fVUkmon proceeded— I bare: been: asked^ whotfcer, u^ 
October, 1806^ I diqi not expect immediate hostilities with the 
jS^ariiiards ? 1 was required to account for the cause^^f the sudden 
charige of, position of the Spaaish army ? f was in«terrosated as to' 
the convention with the Spanish commandant5and with peculiar 
delicacy I was asked, whether any money was received as it con- 
ditiou ? also, whether I had not posted guards, on the highways 
a.bout New 6« leans, to intercept travellers'? To these interroga- 
taries, quite unexpected I n^adjp such replies as I was then ena- , 
bled to do .from memory. By reierring to my papers they will 
sliew that I did expect a w^r with Spain, so early as September,, 

180'6. . • . 

(.Here the General referred to an extract of his fetter of the 
^th of September, and his letter of the 4th of October, 1S06, to 
the Secretary at war, which were read. See notes T. ^nd /^.) 

0«i my advance to take command of the barrier post, 1 passedl 
fort Adams on the ISth of September. There I found two letters 
from Colonel Ciishing, detailing his correspondence with the 
Spanish commander, ; and was ther> asked for a copy iof the con- 
vention. I am now about to do that, for which my country ^ndl 
gentlemen of my profession perhaps may condemn me. But under 
the chargejB and insinuations by which my character has been 
assailed^ I flatter myself, that should I be guilty of any impropri- 
ety^. the circumstances in which 1 iam placed will excuse me.-^ 
Jl ere are all the papera relative to that convention. (General 
Wilkinson produced a number of letters, containing the corres- 
pond^ace between him and the Spanish commajidants, about the 
time the troops of that nation re-crossed the Sabine.) 

Mr. Mflrfin said, they wished to have the papers, and hoped 
the Court would have no objection. 

The Chief Justice observed, that he had no objection, but 
wished it to be distinctly understood, that he would not coerce 
the production of apy paper, which related to anegociation be^ 
tween this country and any foreign government 

Mr. Jifor^ew said, that would depend upon circumstances. He 
held it a sacred principle, that if the government thought proper 
to prosecute a citizen, they were bound to produce every paper 
which might be necessary for his defence, or give up the prosecu- 
tion. 

Mr, ^j/ thought it would be improper to read the papers, be- 
cause they related to a negociation with a foreign governmenl , 
and because they had no relation to the subject before tjie Court. 
General Wilkinson had, indeed from the insinuations which had 
beein made, been induced to produce those papers, but it was evi- 
dently done with a considerable degree of embarra^ssment, and 
would not justify the reading of them if it were othei^wise im- 
proper. 

Mr. JViekham, I have asked for the convention with the Spa- 
nish commandant, but am told that it is a State secret. 1 concur 
with Mr. Martin, thai when an individual is pi'osecuted by the 
government, no State secrets should prevent the production jDif 
every pap^r necessary for his defence. 

Oeneral fiTilkinsonsaid he wished it to be' understood, that thesis 
were refy im^eifect translations' of th« letters of the original 
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Sprniiehs and therefore^ that he could not delirer ihhm but under 
the stipulation^ that the^ should be accurately translated before 
publication, as he had discovered GorernorCordero, and Gover- 
nor Herrara^ to be officers qf polished education from his corres- 
pondence with them. He bad made this stipulation ^ a duty- 
which military men owe to one another throughout the world.-^ 
These letters contain the convention ; a convention without an. 
article. • - 

[The Chief Justice ssad, that he would not compel the producr 
tion of the convention^ unless its bearing on the case be shewn. 
Mr. Martin. We have a right to\it, 1 hope it will be noted that 
we have made a solemn demand of these p^ers.] General Wil- 
kinson proceeded. The next question which was asked me, was, 
whether 1 had not made private communications to Lieutenant 
Jones. I have said that I gave no or orders to Lieutenant Jones ; 
jbut if I had, here are documents to shew, if not a justification of 
my conduct in all the measures, 1 presumed, at least an extenua- 
tion. [Here General Wilkiinson presented several papers shew* 
ing the agitated state of New Orleans, and the dangers with 
which it was threatened. They were not read. Sec Appendix 
ZT^and^r. 

Mr. Jflckham to General Wilkinson. Do you repolleot the last 

<)uestion I put to you ? has your conduct in seizing Swartwout; 

Bollman, Ogdcn, and Adair, been approved or disapproved by the 

government, and have you received any communications fron^ 

, the government on this subject ? 

Gerieral Wilkiiison said, he must refer to his honor, to know 
whether he was bound to answer that question. 

[The Chief Justice declared, that it might be answered ^nder 
iht restrictions already laid down.] 

General Wilkinson. \ can say that three of those persons, per- 
haps four, were seized on my own responsibility, without any or- 
ders from the government. 

Mr. Wickham. Which three } A. Bollman, Swartwout, Ogden,, 
and perhaps Adair. 

Mr. Wickham. Had you any orders then, or afterwards to 
seize them ; had ^ou any orders with respect to the seizure of 
Colonel Burr by military force > A. No — not at that time. Q: 
Had you any afterwards ? ^ 

' Gereral Wilkinson. That is a question of very great delicacy with 
me, (addressing himself to iha Judge) can a question be fairly 
put and an aiiswer coerced, which may destroy a man's honor? 

Mr. Wickham said, that there was no rule of law, which pre- 
vented a witness from giving an answer, unless it subjected 
him to a criminal prosecution. Mere sympathies were no cause 
of refusal. However unpleasant these questions miglrt be to Ge- 
neral Wilkinson, it would be a shameful derilietion of duty ia 
the counsel of Colonel Burr not to put them. He said that he had 
not experienced any sympathies towai^ds his client. 

General Wilkinson to the Judge. Is atrial before a Court Martirf 
Bimiiar to criminal prosecution ? I might be subjected to military 
puuishment, to as severe punishment as could be inflicted by « 
cWi\ tribunal for revealing my orders. 

The Chief Justice said, that he was not sure that Geueral Wil- 
kinson cculdbs recjuircd io answer that question, 
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Mr. TFickham contended that there eouldbe no articles of irar, 
-which could punish a man for disclosing what he is called upon 
to declare in a Court of Justice. The Court had a right to require 
the disclosure, and would enforce its own authority. 

Mr. M^Rca contended, that when the answer required would 
lead to the discovery of a fact^ which might subject a man to a 
punishment, it was always, deemed a good reason to withhold it. 
He understood the answer, which might be given by General 
Wilkinson to be of this nature. The question was calculated to 
extract fVom him a fact, the disclosure of which might tend to 
subject him to punishment. He could not say what would be done 
before a military tribunal ; but it was possible that he might be 
punished if he answered in a particular way. Suppose he should 
say, that the government did not authorize him to seize the per- 
|k>ns of Burr and his accomplices; and that he acted upon his 
own responsibility ; or suppose he sliould be acting under the au- 
thority of government, but upon examining his powers should 
find that h^ has transcended them ; would not a disclosure of this 
fact criminate him, and subject him to prosecution ? 

The Chief Justice said, that the question did not lead to the fact 
•of seizing those persons, but to the authority with which it was 
done. If General Wilkinson had committed the act with autho- 
rity, be. must shew his orders. 

Mr. Wickhamsvi\d,he did not believe any thing which Gene- 
ral Wilkinson could say would be legal evidence in the cause. It 
was not that kind of evidence which was admissible in prosecu- 
tions of this nature. But it was important to know what orders 
the government had given, and whether he had exceeded those 
orders. 

Mr. 3Iartin, We wish to know the conduct and character o(* 
the government on this occasion. We wish to know whether 
any, and what orders were given by the government. Is there to 
be one rule as to the prosecution, who wish to take the life of a 
man away, and another rule as to the man whose life they seek 
to take } Mr. Hay had no ofejeqtion to an answer from General 
Wilkinson as to the conduct of the government throughout. He 
said that Mr. Martin had disclosed his real object to be, to try 
the govetnment, and not the accused. Will this ascertain the in- 
nocence or guilt of Colonel Burr } The object evidently was to 
arraign the government before the bar of the public -, but he was 
perfectly satisfied that when the conduct of the government 
should be known, the people of the United States would think 
that the government had done exactly what it ought to have 
xione. 

[Mr. Wiekham. In commenting on the evidence we shall epdea^ 
vor to shew that a number of witnesses have been brought for- 
ward by the government who have taken a most decided part iu 
the prosecution; and that their real object has been to render 
themselves acceptable to the governnrient.] General ivilkinson. 
I had an order from the government. 

Mr. Wickham. From what department? A. From thcatlmi- 
nistration. Q. From whom > A. From Mr. Jefferson. Q. Have 
you any written order ? A. I have among my papers, but I will 
not produce it. I had rather goto jail. Mr. Wickham demanded 
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theproductiofi of theord^r -, but ©aid that if General Wilkittsdn 
required time to consider of tiie consequences of a refusal, he had 
no objection io aflowing it to bim. General WHkinson, (addi^cs- 
.sing the Judge) you are frdm professional experienci? more com- 
petent to decide on the propriety of revealing my orders, than I 
possibly can be. The letter which convey^ the particular order 
alluded to, may embrace a variety of other matter, many par^ 
.of which it would be highly criminal in me to divulge. I conceive 
I should forfeit my honor and the confidence of alT military men, 
if I were to reveal my correspondence with the government, 
without the comra^d of my superior. (Mr. Hay had no doubt, 
>ut the order was in strict conformity with law; but if there be 
private and confidential communications in the lettei, it wottld 
not be required of General Wilkinson to produce it. 

Chief Justice, If the order be mingled with other things, pri- 
vate and confidential, the Court will not require its production.) 
Mr* Wickham to General Wilkinson. Did you by letter or other- 
wise, request any person not of the army to seijse Colonel Burr, 
and put him on board a vessel ? A. I gave instructions to a gen- 
tleman who is now here, Silas Dinsmore, Esq and who is not of 
the army. Q. Did you give such orders to others ? A. I recollect 
Dr. Carmichael ; but no other person, except the officers of tbc 
array. Q. Do you recollect expressing to any person that he ufould 
confer the highest obligation on the government by seizing Colo- 
nel Burr ? A. It is probable that i did, \br those were my senti- 
ments. My great object was to apprehend him, and deliver him 
over to the civil pcwei' for trial ; and the City of Washingtqn 
was the place to which I wished him sent. But 1 had ^o idea of 
doing an injury to his person. 1 recollect a German came to me 
and proffered to take Colonel Burr; but on coming to partieulars, 
he said he would take him diead or alive, i was shocked At the 
ideaj and declined employing him. Q Have you the cypher No- 
^d. A. I have iiot. Q. Are you acquainted with a person by the 
name of Kibby.? A. 1 am acquainted with twt^o of that name ? Q. 
\\ here do they reside ? where does Timothy Kibby reside ? A. 
In Louisiana. Q. Have you had any communication with him on 
th6 subject of an invasion of Mexico, and when ? A. I cannot re- J 
collect. 1 have seen a deposition ascribed to him, inserted in the j 
' public prints replete with falshoods. Q. You are not cei'tain then 
whether you ever wrote to him on the subject ? A. I am certain 
that I never wrote to him specifically on that subject. He was an 
officer of the militia and I might have corresponded with him .on 
some matters relating to his command. I recollect to have re- 
ceived an order fron^ the government to ascertain the strength ! 
of the militia in the territory, and I might have spoken or writ- 
ten to him on that subject. Q. Can you say whether you did or 
did not? A. I cannot. Q. Did you inform him ol' the object of i 
Lieutenant Pike*s expedition .^ A. i think not, from the depo^i- j 
tion 1 have seen. Here are my orders to Lieutenant Pike. [Ge- 
neral Wilkinson produced his instructions to Lieutenant Pike. 
See Appendix X. Y.'\ 

This is the information given by me io General Saitiiiel Smith ; 
which goes to illustrate my ideas of the state of oiir conttpv^r^y 



-mtii Spain. [Here General Wilkinson read the c^s^rtici of a lei# 
4er, annexed, marked i#.] \ 

Mr, Jf^ickhcan. You mentioned that Swartwout was witli you 
about the first of October ? General Wilkinson. I think about the 
^h or 10th. 1 believe I havesaid the middle ; because I marched 
on the 2$d, and Swart wout had left me some days before. 

Mr. Wickhmm, Your letter to the government is of the 21«t of 
October ; will you assign a reason for so long delay ? A. I took 
time eautiousiy to draw from Mr» Swartwout what information I 
could obtain; lest I should excite suspicion. Another cirfnim- 
stance was> that I was busily engaged in making arrangements of 
the artillery transports, and other military equipments in order 
to tak^ tht field. Mr. Wickham. You say in your letter to the 
{^resident, that *' you are not only uninformed of the prime mov- 
** er and ultimate objects of the daring enterprize, but you are ig- 
** norant of the foundation on which it rests, of the means by 
*^ which it is to be supported, and whether any immediate or cqI- 
" lateral protection, internal or external is expected/' I beg leave 
to ask, why ydu stated this to the president, affcer getting the in- 
formation you did, from Swartwout ? A. The answer is very 
plain ; but the question is complex. If you will dismember it, t 
can answer it. Mr. Wickham read an extract from the letter 
(being part of that j ust quoted ) and said, I think th is is different 
from the information you gave the Court. General Wilkinson, I 
doubted the information I received from Swartwout. I could not 
suppose that Colonel Burr or any other individual would hav^the 
•udacity or folly to undertake such an enterprize without the as- 
nistance of «ome foreign power. I could not, therefore, view hiili 
as the prime mover, but as the instrument. 1 doubted Swart* 
wout'fi declarations ; and although they had an effect upon my 
mind, I could not place solid conndence in them. He said that the 
people of the territory were ready to join. He was a stranger in 
the iisoantty, and therefore could know nothing of their disposi* 
tions but from information. I was acquainted with them, jind had 
heard of no such disposition. Mr. Wickham. Then you ttoubted 
whether Swartwout was authorized to make these commimica-> 
iioiis ? A. I beg your pardon. I believe^hat he was authorized, 
and instructed to deliver me lessons of falshood. Mr. Wickham. 
Then you say that you still doubted > A. It is so expressed in the 
letter. Mr. fFiekham. These expressions, I understand, convey- 
ed the true state of your mind at that time. General Wilkinson. 
I wish you to understand me. Whdn I contemplated the audaci- 
ty, the iniquity and the folly of thcr enterprize, I did believe that 
C(>lonel Burr was stimulated by some foreign power. With res- 
pect to revolutionizing the territory> I could not place any fcolid 
confidence in it, until 1 received the cojnmuMcatiou of James L. 
Donaldson, esq. when combining all the circumstances 1 wrote 
my letter of the 12th of November. Mr. Wickham. Then I un- 
derstand you to si^ that this was the tirue state of your injnd at 
that time? General Wilkinson. Yes. Plropounding this question 
brings to my recollection a subject. not thought of before. I en- 
quired of Mr. Swartwout from whence Colonel Burr derived his 
Vol 5. L h 
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funds. He said, from the aid of friendSj and thf Bale of property > 
in which sale he had been employed. I knew that Colonel Burr 
^ad no property. This declaration of Swartwout gave me less 
confidence m his communications. Mr, Wickham. 1 observe in 
your letter of the Slst of October, this expression, " my desire to 
avert a great national calamity.'' At that time you bad doubts 
whether the enterprize might not be salutary? General WilMin* 
son. Would it be. improper to assign my reasons why I supposed 
it mi^htbe salutary > As I passed through Natchez, I understood 
that Mr. Meade, who exercised the functions of governor hadspok* 
en of an attack, on the Spanish post oi^ Baton tiouge, and 1 was 
informed by a Mr. Dunlap and a Mr. Smith, that he had said the 
government would connive at the measure. 

Mr. Wickham. The postcript on the letter ; Should Spain be 
disposed to war seriously with us, might not some plan he adopt' 
ed to correct the destination of the associates, and by a suitable 
appeal to their patriotism, engage them in the service of their 
country > 1 merely oifer the suggestion as a possible expedient to 
prevent tbc^ horrors of a civil contest. And do believe, that with 
competent authority I could accomplish the object/' A^ 1 to un- 
derstand that this postscript contains the true state of your mind 
at that time ? A. There is some uncertainty whether that post- 
cript is a part of the original letter. It is noted on the corner in 
my own hand writing, and npt in tliat of Mr. Burling, who waa 
then one of my aid-de camps, and by whom the copy was made. 
[Mr. Bak^r. It never was understood that a copy would be re- 
ceived by Colonel Burr. Now we see the necessity of having tlie 
original.] General TVilkinson, I have no sort of hesitation to 
state what my feelings were. If iht Spaniards had been seriously 
disposed to war, I did believe that by a suitable appeal to the feel* 
ings and patriotism of the deluded citizens who might have de- 
scended with Colonel Burr, they wouj^d have been induced to 
join our standard, and oppose a foreign enemy sooner than enter 
into a conilict with their own countrymen. My idea was this, that 
the president would have forwarded to me blank commissions to 
be offered to influential leaders. Mr. Wickham, This postscript 
says nothing as to leaders, but to th^ body in general. General 
V/ilkmson. T cannot give any definite idea of my sensations at the 
moment. 1 tJiiuk I could not have meant leader, but the leaders. 
Mr. WicMflm. \i' you were ignorant of the intentions of tlie lead- 
ers, why not as well apply the expression to tJie leader ? A. Be- 
cause I did not think I could ofler any thing to him which be 
would accept. Mr. Wickham. As to the postscript, you are uncer- 
tain whetlier it was written at the time of the original letter ? 
Mr. Wilkinson. Though I am uncertain of that, yet I believe it 
contams a correct representation of my feelings, Mr. Mar^olph. 
*n case of actual hostilities were you authorized io accept the 
services of volunteers } A. I should certainly think I hadT Mr. 
Mandolph. And to commission then^ ? A. No. But I might have 
mustered them. The president has no power to grant commissi- 
ons biit With the approbation and consent of the senate. I recol- 
Ject that during the administration of Washington, voluptccr 
were accepted. Ihere were no commissions granted^ but 
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rant$ of authority which were obligatory in those corpsi but con- 
ferred no command over an officer of the line. Mr. Randolph, 
My question is thi», if hostilities had been determined on with 
the Spaniards^ would general Wilkinson have been authorized 
to accept the services of volunteers > A. I think so at present ; 
but a reference to my instructions will more fylly shew. Mr. 
Randolph. And to drive the Spaniards beyond ihe Sabine and 
pursue them into Mexico ? A. Not to pursue them beyond the 
Sabine. Q. If the Spaniards had not made the convention and re- 
ceded from theu' position on the** east side of the Sabine, would 
you have attacked them ? A. Yes. Q. From your own responsi- 
bility, or the orders of the government ? ^ A. from specific in- 
structions. I had contemplated the possibility of such an event, 
and had given my orders accordingly. [These orders were not* 
offered in evidence, but may be seen in Appendix, §•] 

Mr. Martin. Did you drive them beyond the Sabine > General 
Wtlki^on (smiling) said it was a sort of driving, 

Mr» Wickham. You say that the first intimation you had of 
Colonel Burr's designs was from the cyphered letter .? Geheral 
Wilkinson. I have said so. But 1 had received a number of am 
biguous hints before. Q. In what, way? A. By letter. Q,. 
When did you communicate the contents of this cyphered letter 
to the government } A. Vou will observe in my letter of the 12th 
of November, reference is made to a confidential messenger, 
Mr. Briggs> to whom 1 repeatedly read the cyphered letter, to 
enable him' to communicate the contents to the president. Q, 
What communication did you make through Mr. Briggs; was 
it Mr. Duncan's translation .^ ^. No. Mr; Briggs left Natchez 
immediately after the date of my letter of the 12th of Novem- 
ber. Mr. Duncan's translation was made in N^ew Orleans after 
1 arrived there. Q. Have you the paper about you containing 
the instructions to Briggs ? A. I gave no instructions to Briggs 
except verbal ones. Q. Have you the translation made by you ? 
A. No. I have looked for it, but cannot find it. Q. Wais it be- 
fore the Grand Jury ? A. Yes^ it was an old worn out paper. Q, 
Was this information by Briggs an exposition of the whole con- 
tents ? A. I TC^d the heads to him, and verbally explained the 
contents. Q. Was the letter completely decyphered ? A. I hiive 
said «o, frequently. I have said that the only interpretation 
made by me was hastily done at Nachitoches. Mr. Wickham. 
Then you did not relate the whole contents to Briggs ? A, 1 
laid it before him, and explained the contents as already stated. 

Mr. Randolph. I thinic in this letter you say, " Miranda has 
taken th 6 bread out of your mouth.1' A. No. You are quite 
mistaken. ' That letter was written, I believe, in October 1805. 
Mr. Randolph. Adpiittingit tohavebeen spfar back, how Came 
it io^be a matter of surprize to you, that an expedition was set on 
foot according with your own ideas ; .or that you should say Co\^ 
Burr's views were not distinctly known till yoii received the cy- 
phered letter .^ A. 1 hadreceived a number of ambiguous letters 
from Colonel Burr ; and in a letter of mine to him^ I made use 
of the expression^' I fear Miranda hasi taken ihe bread out of 
your mouth," in order to draw from hiin his real object. Q. In 
what manner did ypu consider Miranda ^$ tfikin|f the bread qut 



( 268 ) 

of» his mouth ? A. If t can state the grounds of ihope opinions, I 
would gay that they were derived from letters received from 
Colonel Burr j which | am not at liberty to disclose. Mr. Ran- 
dolph. Was the position taken by the Spanish forces considered 
by the pi^esident as an invasion of our territorieji ? A. Certainly. 

Mr. M Rae, I understood that opinion was founded upon What 
appeared in the public prints. 

General Wilkinsofi. The president's orders were explicit to 
drive them but of the territory claimed by the United States, 
These orders I communicated to the Spanish joommaridants. 

Mr. Randolph: In the intercourse between you and iht Spanish 
eonimandants, were all the forms of war observed ? General 
Vfilkinsim. In lyhat respect f Mr. Randolph. As to military in- 
terviews! I considered this a state of war. A. Between Na- 
chitoches and Nacogdoches, there was a constant intercourse. 
Mr, Randolph, But in the relation of one' army to another? Gen. 
Wilkinson, 1 can state the situation. I renien^bei* that thie day 
on which I reached the Sabine, my advanced guard captured 
three Spaniards without arms on the leQ. bank. I had them re- 
turned to the Spanish qoirnmandant, and desired that he would 
iK>t permit a repetition of the trespass. 

Mr. Wickha'm. I think you said niatyoii wrote to Colonel Burr 
from Nachitoches. General Wilkinspn. When did I say so ? Mr. 
Wickjiaiii. 1 thought I heard you sa/ so. General Wilkinson. 
Yoii guess well ; but if 1 am not mistaken, you got that informa- 
tion from Swartwput. Q Did you Write > A, 1 did. Q. What 
did you do with the letter ? A; Destroyed it^ Q, Did it go out 
of your hands > A. It did. [t wiis seiit t6 Natchess ; to which 
place I followed, recovered and destroyed it. I will give you tny 
reasons for doing so. ' After writing, I received the letter from 
Mr. Donaldson, dated the SOth of Oct. and conveying the infor- 
mation received from AJyer is Michael, which removed my doUbtfi 
as to the extentqf Mr- Burr's designs and their sinister naturo. 
Mr Wickham. Then I understand you to say, that Mr. Donald- 
son gave you th6 first c0rrect information. A. It excited very 
strong apprehensions in mj n^ind, that some general and deep- 
rooted conspirapy had taken place above. Mr. Wickhath. You 
have no recollection of the letter of the ISth of May ? A. No 
I wish it could be produced, jt would release me from all obK- 

Sation to withhold the confidential letters of Colonel Burr. Q. 
>id you write him any other letters? A. I have an impression 
on my miiid that I 'wrote him two or three letters. Mr, Wick- 
ham/ The cyphered letter gave you the first idea of a plan of 
revolutionizing the western country ? A. The cyphered letter 
gave me no information On that subject. Mr. Wickham. Did 
you ever give the government any information before .> A. I had 
l!io definite id^a of Colonel Burros plans. I had received from 
^m several letters of a very ambiguous 6ast, but they contained 
nothing treasonable. I wrote to a minister (Robert Smith) and 
in my letter say, '' Burr is about something, but whether inter- 
" nat or external, I cannot discover. I think you should keep an 
*^ eye to him."! Mr. Wickham. When was that letter written ? 
A. I cannot tell when I wrote it. Q. When was Colonel Burr 
Ht St: Louis ? Colonel Burr was at St Louis On the 11th of Sep- 
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temher, 1805, an<J left fhat place on ihe^ morning of the I9ih. In 
the interim he had been in that part of the country where Kibby 
lives, though I do not know that he saw him. Q. Which Kibbj ? 
A. The fellow who gave the deposition which has been publish- 
ed- Q. What is the date of your orders for descending the 
river? A. I cannqt tell. Q. Have you those orders here > A. 
I am not certain ; most of ray papers are in Williamsburg ; the 
troops descended in the beginning of May. Q. Did you autho- 
rise any officer to arrest any person after you descended ? A. 
No. I gave instructions to Lieutenant Peter, whom I had left «t 
a^choz, and required hini to give me regular information. 
He read the following deposition of Lieutenant Peter. 
I arrived at Natchez about the 27th of October, from the Mis-, 
fouri, where { received a letter from Gen. Wilkinson, dated Na^ 
li^hitoches, Md October, 1806, directing roc to dispatch an express 
with a return of my detachment, and to fall do^^n to fort Adams 
and t^e the command of that post. I arrived at fort Adami 
4bout the 5d November, and took command from Lieut. Sever, 
on ray arrival I found a^r. Swai*twout confined in the doctor's 
atiarters, with a violent attack of the billious fever* I wa« intro- 
auced to him I think by Dr. Davidson, who informed me that 
Mr. Swartwout had been at Nachitpches, and on his return to 
the moath of Red Riyer, had been violently attacked, and seut 
up to the garrison for medical aid, that he had gone d<lwn td see 
him, and round him in a dreadful hovel, and h^id advised his em- 
liiarkine on board a barge, which was ascending to the fort,, 
where he could be more comfortably situated, and have his con- 
lltant icttendance. Qn the 12th, I received letter No. 1, hereunta 
^attached, dated, Nachitoches, 6th November ; this was handed 
ine by Lieut. Graham, who informed me of the termination of the 
expedition to the Sabine, and that the troops were then on their 
return.' Letter No. ^, hereunto attached, infbrmed me of the. re- 
turn of the General to Natchez, which created some anxiety in my 
mind in consequence of the orders exacting secrecy and ordering 
boats for the movement of all the n^ilitary stores from fort Adams. 
On the 15th several of the ollii^ers arrived from Nachitoches* and 
and visited their families, who were all at a loss to oecount fcyr 
the rapid movement of the troops from Nachitoehea to Orleans, 
and the embarkation of the military ordinance stores at fort 
Adams, confirmed us in the belief that danger was appreliended 
from sorae quarter, and that Orleans must be the point of attack. 
We continued in this situation until the morning pf the l$th, 
when the General arrived and requested me to VaiK with him to 
the battery, where he communicated to me the designs of Colonel 
Burr, informing me that he had received several lettera from 
Colonel Burr through one of his agents (Mr. Swartwoot) and 
that Burr's principal attack would be uponOrleans; I was n6ver 
more astonished, not having heard that any suspicions were en-^ 
iertained against him ; I informed the General the situation in 
which 1 baafound Mr. Swartwout on my arrival, and requested 
leave to arrest him. The General refused, saying that he expect- 
ed to get much more out of him, that he had held out to 3wart;- 
vrout tne idea of his not opposing Col. Burr, and th^t be should 
ibBsemble bis whole force at Otlcsm9,-t^ castas him to defead that 
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place and' defeat the whple plan . I was directed to continue my 
x^irilities as before, for fear that Mr. Swartwout might get alarm* 
«d at the movement of the troops and military stores. On the 10th 
I received orders to proceed with my command to Natchez, with 
instructions to take the necessary measures to ascertain the ap- 
proach of a body of armed men from the Ohio country and to 
give the Genertil th^ earliest information by express, of every 
movement from that quarter, either at Natchez or by sending a 
confidential party up the river above the Yazou, in the disguise 
«f hunters; and 1 accordingly communicated regularly every in- 
formation 1 could collect. About the last of December, 1 saw 
two letters, one from the tost-master of Nashville, to Henry 
, T4irner of Natchez, dated the 18th December, stating that Col. 
Bifrr was then in Nashville, and that he meant to proceed, oh the 
20th, ^o the month of Cumberland, where report said, he would 
have' assembled from five to eight thousand men, and that it was 
generally believed that he intended a visit to Mexico. The other 
Jeiter to a Mr, Wood from Nashville, spoke of Col. Burr^ being 
in Nashville ; that two of bis prof^ely tes had left town that morn* 
ing for Orleans by land ; from the belt of my recollection the 
above statement of the letters to Turner and Wood is correct, 
and Col. Burrs arrival every day expected, by all persons at 
Natchez. For my own part 1 did not doubt it, and considering 
this information as all important to the General, i proceeded 
for Orleans, arrived there on the second January, and com- 
municated it to him. Soon after this information was corrobo< 
rated by th^ arrival of Bradford, the printer of the Gazettle 
Orleans. ' 

GEOKGEPPTEB 
, County of Washington, Set. 

On this 19th day of September, 1S07, George Peter came be-, 
fore me, a Justice of the peace for the county aforesaid, and 
made oath on the Holy Evangelist of Almighty God, that the 
facts stated in the foregoing, ai'c true as stated. 

THOMAS CORCORAN. 

At the time I descended the river we had no posts except the 
Chickasaw Bluff on the Mississippi, and Massac, near the mouth 
of the Ohio, except a small party at the Arkansaw, and another 
opposite to Cincinnati. 

. Mr. Hay, Was there any post between the Chickasaw BluSs 
and Massac ? A. No. Q. Was there any military posts between 
Pittsburg and New Orleans. A. None except those which 1 have 
mentioned. 

Mr. Wickham asked General Wilkinson, for his alphabetical 
cypher, who went io his lodgings for it. 

Fn the mean tim^, the Court exaniii^ed Gabriel G. Van 

Witness--^\ was at iJie Chickasaw Bluffs, at the time of Cqla- 
nel Burr*s descent down the river. On the 4tb day of January, 
1807, Lieutenant Jacob Jackson came to the United States' facn 
tory, at Tort Pickering, accompanied by a gentleman, whom he 
introduced to ^ffawaaa Peter kin,^ United States' f3,ctor, Peter 
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Morgan and mysdf as clerks tcr said factory^ as Colonel A» 
Burr. After some conversation^ Colonel Burr and Lieutenant 
Jackson left the factory and went to the garrison « Shortly afler, 
one of the soldiers of the garrison came to the factory, with an 
order signed, A. Burr, for thirty weiglit of lead, twenty-eight 
pounds were delivered to the solider. In the space of about lour 
Jiours the soldier returned to the factory, with a number of mus- 
ket balls in his hat, saying he wantad to have them weighed, to * 
know how much the original quantity had lost in running the 
balls. After his having them weighed, he took them away in bitk 
bat. In the course of tne day some boats came to the Bluffs, and 
the men came up to the factory. Colonel Burr requested Mr. re-- 
terkin to let the men have goods and he would pay for them. Co- 
lonel Burr was frequently at the factory in the course of the 
day, and often had conversations with Mr. Peterkin. 

In the evening Mr. Peter kin, Mr. Morgan and myself, went to 
ihe garrison where we found Colonel Burr. I took notice that 
Colonel Burr was frequently called to tjhe door by the men that 
had arrived in the boats, to have private conversation with him. 
Lieutenant Jackson asked Colonel Burr when Mr. Blannerhas- 
set would be there ? To which Colonel Burr replied, that he was 
then floating by and could not land his boat. In the morning 
Colonel Burr came to the factory ^nd demanded a bill for the 
articles which his men had got the day before. The bill was 
made out amounting to sixty or seventy dollars, which he paid. 
The only articles 1 can remember, were, the lead, three dozen 
tomahawks, and three bear skins. After paying the bill. Colonel 
Burr departed and I saw him no more. 

Cross-examined. 

^It.Burr, What kind of tomahawks were these ; were they 
intended for war or for more peaceable purposes ? A. They 
were such as were generally used for shingling. 

Mr. WHae, Would they do well for fighting ? A. They would 
answer very well. 

Mr. Wickham to General Wilkinson, after his return to Court. 
Can you ascertain when the hieroglyphic cypher was made? A, 
The arbitrary characters, were designed I tnink, in 17a4.; but I 
^0 not say it was given to Colonel Burr at that time. 

Mr. Wickham. Will' you give me leave to ask upon what ocea> 
Wn it was formed ? * 

General Wilkinson. I will M'ith pleaaure. Pending the Indian 
War, we had unhappily much dissention in the array. I felt my- 
self extremely oppressed and persecuted, and I iiad reason to be- 
lieve that every artifice was put in operation to injure my stand- 
ing with the government, and to have me. removed from service if 
possible; and there were many who shared my persecution. In* 
'he autumn and winter of the year alluded to, a number of offi- 
cers retired from the army, either ou furlough or by resigna- 
•Jon, among whom was that most gallant officer. Captain Leonard 
Lovington, since a member of Congress. At this time my quar- 

m ^^^^ embosomed in a wilderness and remote from any post 
office, and we had no regular mail. The cypher was therefore de- 
*^S*ied to secure s^ety to a» free correspondence, and aj| unresery^ 
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hi intcrchRnge of senficnent respectiAg putilic men and publie 
flieasures^ particularly such as related to tne arisij. 

Mr. WiokJiaai. I think you say that it was formed in 1794 ? A. 
Yes ; aod I will eive you my reasons. I have another cypher in 
liiiich the hieroglyphies respecting the President and Vice-Pre-- 
•ident are the same as in that now before the Court, which was 
yiesigned by Captain Smith, for Captain Covington^ in the year 
1 79i ; at the time he retired fram the array. [See an extract of a 
letter from Ci^tain Covington to General Wilkinson^ Appendix^ 

|4r* Wickham. I observe the word republican is presented in 
the hieroplyphic . by *7t, oHstocratic by ^89, navy by '96, citv of 
Washington by a single house and that an indifferent one. rray 
why wa)B that, as the seat of government was not removed till 
many years afterwards? I observe the city of Washington, but 
not Philadelphia^ nor any place mentioned as th^ seat oi govei*n- 
mtxA } A. The cypher was formed by my aid- de-camp. Captain 
Smith, and the designations originated in his caprice, without' 
my privity or participation. 

Mr. Wickham. Do you recollect for what purpose New Or- 
leans was designated in the hieroglyphics? A. lean probably 
account for it. If you will refbr to those periods you will disco- 
Ter,tbat,we were in an equivocal situation with all the maratirae 
powers^ more particularly with England and Spain. The navi- 
gation of the Mississippi had been a subject of much discussion, 
and one in which the western people felt a considerable degree of 
interest. The Ohio is also designated. That is probably confined 
to mere locality. We were then engaged in a war with the Indi^-- 
ans, and were in the woods on the waters of the Ohio, 1 have 
before said* that I could not account for the various designations, 
but I offer these as circumstances which may have influenced 
Captiun Smith in forming them 

Mr. Wickham. Do you recollect when the alphabet in cypher 
was put on this paper, (alluding to a paper on which the hiero- 
glyphics were written, whiph he then held in his hand ?) A. Lost 
winter^ I beheye> they were put on to prevent them from being 
lost. 

Mr. Wickham have you brought up the letter or communica- 
tion from the government^ which we wished to have here to 
look at ? A. I have not. 

Mr. Ha^. I think you said there was no military post between 
Pittsburg and Mew Orleans, but fort Massac, the Chickasaw 
Bluffs and one at Cincinnati. A. Yes. That at Cincinnati was 
established by the government afler the flight of Blannerhas- 
set. . 

Mr. Hay, Was there none at Natchez ? A. There were only 
lieutenant Peter and a few men left at that place to keep a look 
out, and give me regular information. 

Mr. Hay then begged leave to introduce the testimony of 
George Poin dexter, esq. who was accordingly examined. 

Ctcorgc Poindexter, esq. 
Mr. Ha^, Is this the or'*einal agreement entered into between 
J^owles Meade^ ijicting ( -nor, of the Mississippi territory. 
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Ahd. Aaron Burr ? A. Yes. If it improper, I irill state the cir« 
eumstances which led to the agreement, and Colonel Burr's sur* 
renderto the civil authority of the Mississippi territory 

Chief Justice. Proceed Sir. 

Wilnsss, On the day preceding the date of this agreement, ! 
i^as appointed by the Hon. Covvles Meade, then the acting gov^> 
ernor of the Mississippi territory, an honorary aid-de-camp, fonf- 
this express purpose of visiting Colonel Burr at tke boats nearer 
the mouth of Bayou Pierre, on the western margin of the river 
Mi^issippl ; which I did in company with Major William B. 
Shields. The object of this visit was to gain correct informa- 
tion as to the situation of Burr^ to ascertain his views so far as 
he would communicate them, and iko procure his pacific surrender 
to the civil authority. We were accompanied by a Mr. Ral*- 
iston, one of Burr's party, who had called on Judge Rodney to 
gi^e his deposition. We arrived that night at Judge Bruin% 
who resides near the mouth of Bayou Pierre. The next morn- 
ing we proceeded down the river till we came opposite to Colonel 
Burr's boats, and Ralston gave a signal for a boat, which was 
immediately sent over for us. Before we embarked, we were 
joined by Colonel Thomas Fitzpatrick. Several persons, then 
unknown to me, but whose names I have siace understood; came 
on horseback to the bank of the river and crossed with us ; I 
supposed them to be agents, sent by Burr into the country, to 
collect information respecting the public sentiment concerning 
him, and to induce the citizens to believe his plans were lauda* 
ble and sanctioned by government. When .we reached the west- 
ern bank of the river, we were met by Colonel Burr, to whom 
Major Shields handed a letter, of which he was the bearer from 
Mr. Meade> acquainting Colonel Burr with the object of our 
visit. In the letter there was a sentence relating to the restora- 
tion of tranquility in the territory, which sentence Burr repeat- 
ed once of twice with a sneer, adding, that '' he had no intention 
to injure the citizens of the United States." Colonel Burr then 
expressed himself to this effect : " As to any projects or plans 
which may have been formed between General Wilkinson and 
myself heretofore, they are now completely frustrated by the per- 
fidious conduct of Wilkinson, and the world must pronounce nim 
aperjSdious villain." Burr also, in speaking of Wilkinson, said, 
*' If I am sacrificed, my Port Folio will provfchim to be a villain." 
He further stated, that so far from having any desiens hostile to 
the citizens of the United States, he had intended to have met 
Mr. Meade at <Jibsoh Port, on the day of a general muster, which 
happened at thai place about the* time of his arrival at Bayou 
Pierre, but was deterred from doing so, by a belief that he would 
be assassinated, were he seen passing through the territory. H^ 
then pointed to his boats and asked, if there was any thing mili- ^ 
tary in their appearance. I told him it was true his men old not 
appear to be armed, but they were just such pc/rsons as I should 
expect to see about a camp ; they did not seem ta be in a situa- 
tion to settle themselves on farms. I also remarked to Colonel 
Burr, that I had no hesitation in giving him^the most perfect ais- 
Burance of personal safety while m the territory, until he should 
he disposed of, according to the laws of hi» eoviAtry i that the 
Vol. B/ * M « 
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()bje<it of Mr. Meade In calling out the militia was to preflervli 
inviolate^ the laws and constitution of the United States ; that 
if that object could be secured without the employment of force^ 
it would be pl^eferablej but assured him that force would be used 
if necessary, for which purpose the militia were then on their 
Inarch to arrest his progress. Colonel Burr declared his willing- 

fess to submit to the civil authority, and proposed that an inter* 
iew should take place between himself and tne acting ^OTernor^ 
on the next day, at some convenient place in the territory, that 
we should guarantee his person from actual violence in /the mean 
time, and restore him to hi§ boats, if Mr. Meade should not ac- 
cept his surrender to the civil authority ; that his boats and peo- 
ple should keep .the position they then occupied until after the 
proposed interview took place, and that in the meantime, his peo- 
ple (as he called them) should Commit no breach of the peace, 
nor violate any law of the United States or of the Mississippi 
territory. The place designated at which Colonel Burr should 
meet the executive, was the house of ^Thomas Calvit, a respect- 
able citizen of the Mississippi territory, who resides near the 
mouth of Coles Creek, where the detachment of militia which 
had descended the river were stationed The substance of these 
propositions was committed to writing, at the request of Colonel 
JBurr, and copies interchanged ; the copy given to Colonel Burr 
IS in the hand- Writing of Major Shields, and that Which remain* 
ed in our possession, is in the hand-writing of Colonel Burr« sub- 
scribed by him in my presence, and also by the witness. Colonel 
Thomas Fitzpatrick. Colonel Burr, according to stipulation^ 
descended the river on the l7th day of January last, (the day 
after the agreement was entered into,) as far as the mouth of 
Coles Creek, in company with Colonel Fitzpatrick, who directed 
him, to be taken in charge by Captain Davidson's company of 
dragoons, and conducted to the house of Mr* Calvit. In a short 
time after Colonel Burr's arrival, Mr. Meade and himself com- 
menced a conversation on the subject of his surrender to the 
civil authority of the territory^ I do not know ijvcry thing that 
passed between them, but understood the following terms were 
offered to Colonel Burr by Mr. Meade. 1. That the agreement 
entered into for the purpbseof procuring that interview, should 
be declared void. 2. That Burr should surrender himself un-^ 
conditionally to the civil authority, and proceed directly to the 
town of Washington. S. That his boats should be searchedj 
and all military apparatus found on board of them to be disposed 
of as the executive should think iit. To these terms Mrr Meade 
required Colonel Burros unequivocal reply, as 1 understood, in 
fifteen minutes, and if not agreed to. Burr was to-be instantly- 
returned, to his boats, and the militia ordered to seize the whole 
narty by force. The terms were agreed to, and carried into ef- 
fect. Colonel Burr declared himself unwilling to fall into the 
power of General Wilkinson, and requested that if any attempt 
should be made to seize him by a military force from New Or- 
leans, that it might be opposed. I was myself of opinion, that 
General W^ilkinson would make no such attempt, as it would 
tend to subvert the laws and constitution of the United States, 
and also tho municipal regulations of the territory. Had such 
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zn effort been made^ while Mr. Meade was the acting governoi", 
i have reason to believe, that he would have maintained the em^ 
pire of the law and the rights of the civil authority by force, if 
necessatry. Major Shields and myself attended Colonel Burr to 
the town of Washington, where he was delivered over to the 
custody of the law, and the examination of the witnesses imme- 
diately commi^nced before Judge Rodney. A committee of five 
ferttlemen, as well as I recollectj^ was appointed to examine the 
Oats, who proceeded up the river for that purpose, and I believe 
made their report to the executive. 

I wajs then called on in my official capacity, as attorney gene- 
ral, to give a written opinion as to the course which ou^ht to be 
f Pursued with Colonel Burr. 1 did so, and that opinion, Lbe- 
ieve, was filed in the office of the Hsecretary of the Mississippi 
territory. My opinion was, that we had no evidence to convict 
Colonel Burr or any oiience in the Mississippi territory j tha<^ 
the Supreme Court of the territory to which a Jury was about 
to be summoned, had no original jurisdiction of anyprosecution« 
and could only take cognizance of points of law reserved at the 
trial lathe Circuit Court ; that therefore Burr oueht to be sent, 
under a sufficient guard, directed to the city of Washington, 
where the Supreme Court of the United States would be in ses- 
sion, and the Judges attending from every part of the unioii, 
could direct the sec used to be tried in the district where, from 
the evidence, it might appear that an overt act of treason had 
been committed. But Judge Rodney thought differently, and a 
venire facias was issued, requiring the attendance of seventy-six 
Jurors at an adjourned session, of the Supreme Court of the 
Mississippi territory, held in February last. From the number 
of Jurors attending, a Grand Jury of twenty-three persons was 
selected, who received a charge from Judge Rodney, and ad- 
journed until the next day At the meeting of the Court the 
next morning, I moved to discharge the Grand Jury j 1. Because 
the Court did not possess original ji|risdiction in any case. 2. 
Becau&ethe depositions, submitted to my inspection, did not fur- 
nish sufficient evidence to convict Colonel Burr of the offences 
with which he was charged, so as to bring them within the Mis- 
sissippi territory. 3, That a warrant might issue, transmitting 
the aceused to a Court, having competent jurisdiction t6 try and 
punish him, if guilty of the crimes alledged a|^iust him. The 
Court being divided on ^ this motion, it was overruled. The 
GrandJury then retired. I determined to prefer no indictment, 
and left the Court. In the evening while I was engaged in the 
legislature, a message was sent me by the Court, requesting my 
attendance. I immediately repaired to the Court-room, and w^s 
desired to look at the presentments of the Grand Jury, I peri^sed 
them, and found that the Grand Jury had presented the acting 
governor for calling out the militia j the manner in which Colo- 
nel Burr had surrendered to the civil authority; the proceed- 
ings at Orleans ; and, I believe, the general government itself, 
did not escape. 1 felt, and declared my astonishment at such 
unwarrantable proceedings, and informed the Court that I 
should take no further notice of the presentments, and retired. 
Judge Rodney, 1 beliere likewise, censured the conduct of the 



( 276 ) 

Grand Jury. It may be proper to Qiention^ that a respectable 
proportion of the Jury withheld their signatures from these pre- 
sentments. Colonel Burr that evening went to the house of Col < 
OsmuUj and disappeared. I afterwards attended the Court, and 
had a judgment nisi entered on the recognizance given by Burr, 
and his securities^ Lyman Huding and Banijah Qsmun ', a scire 
facias was issued and served on the securities, wMch is now de* 
pending before the Supreme Court of the Mississippi territory. 
What happened after Colonel Burr withdrew^ I know not except 
firom hearsay*. 

Cross-examined, 

Question by Mr. ilfar/2>i. Haveyoua-copy of the recognizance 
• said to have been entered into by Colonel Burr .' A. 1 have not, 
but have seen a copy in the hands of Mr. Hay. Q. Wer^ you pre- 
aent when it was executed ? A. No. 

Mr. Martin, You said that the Judges ordered seventy-six ju- 
rors to be summoned. Who were the Judges? A. Bruin and Rod- 
ney. 

Mr. Wickham, Do you know any thing of military men sent 
from New-Orleans, to seize Colonel Burr > A. I understood that 
there were, and that a Dr. Carmichael^ who resides in the Mis- 
sissippi Territory was one. 

Mr. Wickham. Was there an expectation in that part of the 
country that Qeneral Wilkinson had sent men for tnat purpose, 
and that Colonel Burr would be seized ? A. It was talked of, and 
generally disapproved. Q. Where was Colonel Burr at the time 
of his etitering intq the convention on the west side of the Mis- 
sissippi ? A. He was in the territory of Orleans, and, in pursu- 
ance of his agreement came over to the Mississippi territory. 

Mr. Wickham. Did Colonel Burr seem to be apprehensive of 
military force? A. He did not, except that he was particularly 
unwilling to fall into the hands of Gen. Wilkinson. He enquired of 
Colonel Fitzpatrick, Major Shields and myself, whether there . 
was any pass or way above Natchez through which he could get 
to Ouachita, and wished to know whether there was any person 
irho could be employed to pilot him. We gave him no satisfacto- 
ry answer on the subject. My own impression was that he want- 
ed to establish himself on the Ouaohita, as a place of rendezvous 
to which his mtn might rally. 

Mr. WickhiEun. Have you i^nderstood that an officer of the ar- 
my was sent by General Wilkinson to take Colonel Burr? A. I 
Iheard a lieutenant of the army (but I had rather not mention hij5 
name) say that he was one of the persons employed for that pur- 
pose. 

Here Mr. Hay offered to read the recognizance entered into by 
Colonel Burr in the Mississippi territory. Mr. Martin objected 
to its being read and declared it to be a forgery. He said he was 
yrilling to answer the con^equenoes to Judge Rodney, and to give 
it under his hand that it was a forgery. 

Mr. Hay. Judge Rodney is so near Mr. Martin that you can 
answer for it with perfect *fl/e^y . 
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Mr. Poindexter, Mr. Harding, one of the securities in the re- 
pognizance, said that the recognizance returned by Judge Rod- 
ney was not the one entered into by Colonel Burr. Mr. Osmun 
and himself. But I do not think it wasbelieyed by one honest man 
in the territory. 

Mr. Hai^. Did the paper of which this is an authentic copy, 
bear any mark of erazure ? A. Not that I recollect. It was in 
$he usual form in which Judge Rodney took other recognizan- 
ces ; that the person bound should attend from day to day until 
discharged by the Court. The recognizances of Blannerhasset 
and others taken on the same occasion, were in the same form. 
Judge Rodney informed me that Mr. Harding sat down to draw 
the recognizance, and, lifter beginning it, said it was useless to 

f;o through with it ; that they would acknowledge themselves 
ound before him, and he might make out the recognizance in 
due form at h.i^ leisure. 

Mr. JVickham, Then you understood Mr. Rodney to say that 
the recognizance was not reduced to writing until the departure 
pf Colonel Burr from his presence } Arl 90 understood. him* 
JVfr. fVickham, Then it was no recognizance at all. 
Mr. Poindexttr. That is a question of law. 
Mr. Hay, As sormething has been said about Mr. Rodney, what 
is his general character ? A. One of the most honest men under 
Heaveii, and an old revolutionary patriot. 

Mr. Hay. And this is the man who has been charged with 
forgery by Mr. Martin ! 
Mr. Martin. Let him be who he will, I charge him with hav« 
ft ing returned a different recognizance from that which was ^n* 
' tered into before him. 

Mr. Wickham called on Gen. Wilkinson to produce the presi- 
dent's letter, approving his measures. 

Gen. Wilkinson, By referring to my paper£^ I discover I have 
made a mistake. 1 find 1 have no orders from the president, di* 
recting the seizure qf Col. Burr \ the order is from the Secretary 
of War, and has been already published, directing me ta seize 
the principles in the enterprize. I did believe 1 had an order 
irorn the president specifically directing the arrest of Colonel 
^urr. This mistake arose from my misapprehension of the ten- 
or of a letter from the President, of February, which blends pub- 
lic communications with private affairs 

Mr. Wickham. Have you no letter frorp the Secretary- of War, 
approving your conduct in general terms ? A. 1 never had such 
^ letter from him. The approval of my conduct is expressed in 
qualified terms. 

Mr. Wickham. You wrote to the president about these trans- 
actions — was the letter to which you referred an answer to these 
communications ? A. That letter in its public relation, merely 
acknoviMedges the receipt of two letters from me, and the arrival 
of a confidential messenger 1 sent to to the president. It gives 
some directions, but generally, conveys information merely. 

Mr. Wickham then applied for the production of this letter .«-« 
It might be important to Colonel Burr in this point of view. Gen- 
eral Wilkinson sends on certain communications by Mr.'Briggs, 
^nd in this letter the president acknowledges the receipt of theiii 
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*^So that by refeirinj^ to that letter, it was easy to know what 
we.^ the communica^Uons made to the President by Gen. Wii> 
kinson/ 

Mr* Martin, We have a right to demand this letter. 

Chief Justice, it is easy to read the passage which refers to the 
two letters, and to Mr. Briggs's communications. 

Mr. Martin proposed to put the letter into the bands of the 
Chief Justice, who might mark such passages as he might think 
proper to be read. 

General Wilkinson. The letter is in the hands of the attorney for 
the United States. 

Mr. Half, If the Court will state those subjects, to which the 
letter should relate to have any bearing on this case, I am ready 
to produce suoh passages. 

Mr. Burr observed, that he knew but of one ground on whicli 
a publtc document should be withheld from a Court of Justice, 
which was, that it might contain something relaiive to foreign 
negociations, actually pending ; and the public good required its 
concealment. But in tne present case, the transactions referred 
to in the letter, might have passed over ; a letter too which ia 
liot a public document, bnt a private communication. 

Mr. Martin. No government ever dared to suppress informa- 
tion, which was necessary to an individual, agaitist whom it had 
commeneed a prosecution. There never was such an attempt to 
establish a new principle, as is done on the present occasion. 

Mr. Hai/. Mr. Martin asserts, that there never was such an 
instance as the present, and that we are attempting to establisli 
principles altogether new. I do not, ^ir, attempt to establish new 
principles ; 1 do aver my confident opinion, that this paper doe^? 
not, in the slightest degree relate to the present case. 1 will not 
Bay, that the gentlemen know this fact, nor do 1 say that they 
hav"© other objects in view. What effects they may have out of 
doors; what materials of declamation they may furnish to gen- 
ticnien of a certain way of thinking ; I now not. But I do assure 
gentlemen, that when this letter is produced, it will have a very 
difFelrent effect from what they may contemplate, (^r. Hay then 
read the last paragraph of the ?etter.} 

Mr. Bitrr. If there be a single sentence in that letter relating 
to ihp, } have a right to demand it. Why is a greater regard paid 
to ,the president's secrets than mine ? My papers have been frau-r 
dulently seized, and such passages only culled from them, as suit^ 
ed the purposes of my enemies. 

Mr. Jja^. 1 am placed in an embarrassing situation. I have no 
objection to the production of this paper ; but in my opinion it 
has not the smallest application to the present case. If this let- 
ter is ever produced it will but place the conduptof the president 
on that high ground of propriety which has ever been contem- 
plated, and assigned to him by the people of the United States, 
if gentlemen want this letter, let them state how it is relevant. 
I am content that you. Sir, (the Chief Justice) should read this 
letter, or that any other person should ; but I cannot consent to 
produce €very paper, which gentlemen may thinjc proper to ask 
for. 
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Mr. Wirt. These cenilcinen it seems are carrying on an inn 
peachment against the president of the United Statea. What is 
their object in demanding this letter ? It is no more than vainly 
to attempt to inculpate the president^ and tp gratify their i^pleea 
and resentment against him. Is that the object? Is A. Burr more 
or less guilty, because he has approved or disapproved the mea* 
sures or General Wilkinson ? They want to ask you which isihf 
•most guilty; Thomas Jefferson, or Aaron Burr ? Are you then 
trying the president ? And even if you wcre,-would you not have 
him here, and give him an opportunity of answerine to his accu* 
sers ? This letter Sir, if ever it is produced^ will show that the 
motives of the administration, were as pure and as proper, as its 
friends could wish, or its enemies could fear ; it will appear, that 
the reprobated conduct of General Wilkinson, in this instance, 
was such, as was justified by the circumstances of the case; and 
if the administration have approved it, they have appro 'lied of 
nothing but what was proper. We hope, that unless the Court 
be satisfied of the relevancy of this paper, they will not, unneces- 
sarily, violate the sanctity of private correspondence. 

Mr. ffickham. It has been said that we wish to inculpate the 
government. No, Sir, our object is to defend ourselves, and if 
in doing this; we do inculpate the government, so much the 
worse for them. When, Sir, the government have spent one hun- 
dred thousand dollars on thts prosecution ; when every quarter 
has been ransacked for evidence against us ; is it not important 
for us to show from what motives this prosecution has been com* 
Bienced > General Wilkinson has been under examination these 
two days. He has produced documents which he has mutilated 
and then restored. Gentlemen say , that fie is the pivot on which 
the prosecution turns. — We wish. Sir, to examine how far this 
witness has been consistent with himself ; and what credit it 
due to fais declarations. 

Mr. Martin. It has been already decided in this Court, that 
the president has no morerights here than the man who walks 
the streets in rags. " What \" says the gentleman, ** will you 
theA violate the sanctity of private correspondence ?'* Sir, when 
that gentleman made this declaration, I looked at his face to see 
if it did not blush with shame, and even burst blood at express- 
ing such a sentiment. 

Mr. W«W. I hope> Sir, the redness of a mai^'s/bcc is no evi- 
dence of his guilt. Mr. Martin mistakes me. I demanded whe- 
ther, this Court would violate the sanctity of correspondence, un- 
less there was an adequate necessity^ 

The argument was continued for some time in this desultory 
manner ; after which. 

The Chief Justice observed, that he much regretted, that any 
difficulty had occurred on the subject ; that is was irksome to him, 
and it was with considerable reluctance, that he required the 
j^roduction of such a paper ; but that he did only what his duty 
prescribed to him ; that it was impossible for him to determine, 
even if he saw the letter, how mucn of it was relevant to the prc- 
vnt case, because he could net anticipate what ground of de- 
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fence would fee taken by the accused. He saw, however, T\6he* 
ceasiiy for reading it in public. 

Mr. Wickham, Let us see the letter, and then if we think it 
relevant to the present case, we may read it in the cause; but n6 
copy need be taken. 

Mr. MRae. I should rather. Sir, that it would be exhibited in 
the most publio form. It is the only way to avert the misrepre- 
sentation of its contents. 

Mr. M'Ede then read the letter marked, (B b.J 

Mr. Wickham demanded the production of the whole letter of 
' the 12th of November, General Wilkinson. Did you lay it before 
, the Grand Jury. A. I did. 

Mr. Burr. The entire letter has been used against me before 
the Grand Jury. All idea of State secrets is therefore at an end ; 
and there can be no objection to produce the whole of it in Court. 
1 shaiF expect that General Wilkinson will bring the whole of it 
in Court to-morrow. 

Mr. Hat/. I have nothing. Sir, to say on this subject. 

Chief Justice, The president has certified his reasons for com- 
municating only certain parts of that letter; and he believes that 
the other parts have no application to the present prosecution. 

Mr. Martin. I hope the Court has not already decided that 
point. Has not this Court alrteady declared, that the president 
nas no more power here, than any other man ? If this be law, for 
which gentlemen now contend, God forbid that I should remain 
a citizen of the United States ! And is Mr. Jefferson to be a Judge 
of the relevancy of evidence, in a prosecution in which he has ta- 
ken so active a part against the accused ? Mr. Jefferson, Sir, is a 
man of no great legal knowledge. He was of no celebrity as a 
lawyer before the revolution, and he has since been so much en- 
^aged in political pursuits, that he has had time enc^ugh to un- 
learn the little law he ever knew. 

Mr. Half. The only end of this conversation is to abuse Mr. 
Jefferson. 

Mr. Martin. Sir, we shall so use Mr. Jefierson,asnot to abuse 
him. Remember that the lift and liberty of Colonel Burr are 
shown to be no longer dependent on Virginians ; and therefore I 
am freed from anyrestraint, in declaring what I think. If Mr, Jef- 
ferson himself was here, would not thisCourtcallhim before it, and 
make him disclose upon oath, the contents of thatletter } Suppose, 
Sir, that in this letter Gen* Wilkinson had denounced Governor 
Claiborne andCowles Meade ; suppose that he has represented all 
the people of New Orleans as disaffected ; suppose that he has at-* 
temptea to throw every influential man but himself under the sus- 
picions of the government, in order that he may raise himself into 
favor 5 is this a satisfactory reason why this letter should be res- 
pected or withheld ? 

Mr. Burr repeated that this letter had been laid before the 
Grand Jury ; and that it was therefore no longer a State secret ; 
and that he had a right to ask for any thing which General Wil^ 
kinson had shown or said to the Grand Jury. 

Cfhief Justice. After such a certificate from the president of the 
United States as has been recciyed, I cannot direct the produc- 
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iiori of those parts of the letter, withoutsuffleient evidence of iheit- 
bein^ relevant to the present prosecution. I should suppo8e/how> 
ever, that the same source, which informed you of the existence 
of this paper, might inform you of the particular way in which it 
was relevant. . 

Mr. Burr, la Such a case, t ask no man's opinion but mf 
own.; , V 

Chief, Justice. I cannot assist jrou. 

Mr. Burr. Have not I aright to ask what any one said before 
the Grand Jurjf ? Mr. ^c^Aaw read <5ertain parts of the exirac^erf 
and furnished copy, to shew that from the context of those parts, 
the omitted passages bore directly on the subject. The president 
of the United States might have had proper reasons on account 
of Gener^il Wilkinson, to withhold tho&e parts, but General Wil- 
kinson him.self, has no right to withhold them ; and if he prodnc- 
ed the whole letter before the Grand Jury for the sake of crimi- 
nating Colonel Burr, he may certainly be called upon, to lay it be- 
fore thU Court. 

Gsneral Wilkinson begged Jeave i6 fcorrcct the expression ot 
the gentleman about his motives. He did not produce this letter 
before the Grand Jury to criminate Colonel Biirr, but to vindi- 
cate himself. 

Ml". WFickham. That is the very thing which I say. Why did he 
wish to vindicate himself, but to give greater effect to his crimi- 
nation of Colonel Burr ? General Wilkinson begged leave to state 
another consideration. When he appeared belore the Grand Ju- 
ry, he recollects Mr. Taylor of the Grand Jury-enquired of him, 
whether he introduced certain papers to vindicate his own con- 
duct, and that he replied in the affirmative; he remembers also, 
observing to the Grand Jury, that certain parts of his informa- 
tion involved such delicsite personalities, that he would not willing* 
ly give it publicity, and therefore he hoped, what he said would 
be received in confidence, to which, a member (Mr. Barbour) af- 
ter some pause, replied, " whatever you say here, sir, is receive 
ed in confidence.** 

Mr. Hai^, Mr. Tazewell is here and will confirm the statement. 

Mr. Burr. Then they did a very improper thing \ and I hope 
this Court willinotxsountenance such a proceeding. The gentle- 
man must be mistaken. Sir. Thp Grand Jury could not thus te.- 
ceive secret information. Mr. Hay observed, that gentlemen act- 
ed v«ry precipitately in condemning the Grand Jury unheard ; 
and appealed to Mr. Tazewell for what he knew on this subject. 

Mr. Burr. They have no right to introduce a witness now, 
when we hftve one under examination. Mr. ^iW supposed, that 
when the Grand Jury was thus charged by the accused or hia 
counsel, they had a right to appeai: in vindication of their own 
conduct. 

Mr. Burr. That may be a. pleasant occupation to the Court 
hereafter. But at present we have a witness under examination. 

After a long and desultory argument, the Chief Justice deter^ 
mined that the correct course was, to leave the accused all the 
'Uivantages which he might derive fronj. the paits actually pro- 
Yoi,. a, N JT 
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duced ; «nd to allow him all the advanta^es'of supposing that the 
omitted parts related to any particular point. The accused ma^ 
avail himself as much of them, as if they were actually produced. 

Mr. Wickham. We shall then insist in the course of argument, 
that our suppositions if not disproved, must be received as evi- 
dence. • 

Mr. Martin, And I shall take the liberty of stating what is ac- 
tirally contained in the omitted parts of the letter. For I know 
what they are. 

Mv.W'irt, Mr. Martin, Sir, is ppivileged to say what he {deas- 
eg of any. person or thing. 

Mr. jBtt^'r to General Wilkinson, Was -there not an order 
given by ycu to seize the person of Mr. Pin tar d? A. I have no 
recollection that I gave such orders; and I conclude from the 
circumstanceof an explanation I made in the newspapers, that I 
did not. 

'Mr. Burr, I have seen an order said to have been from you, for 
Sjeizing him? A. I do not I'ecolledt it ; but if any such is shown, 
to me 1 shall certainly confess it. Q. Did you give any orders to 
arrest Daverzac } A. I gave general prders only. 1 stationed a 
guard about two miles above New Orleans to stop boats and ^tr- ^ 
sons. Q. What were the orders given to that gjuard > A. To stop 
all persons descending the river. Q. And to seiae^apersttfo ? A. 
I do not recollect. -Q. Were the papers of Mr. Pintard brought to 
you ? A. They were ; but they were immediately returned. 

Mr. Half. Is it the opinion of the Court, ihat General Wilkin- 
son is to Is^ ^interrogated about all his transactions at New Or- 
leans ? I object not to hearing the truth ; but I cannot consent to 
this sacri/ice and waste of time. I believe it to be a principle of 
law, that when a witness is introduced by the prosecution, he is 
only to be cross-examined about the points of his original testi- 
. mony. Is this prosecution never to end ? Or arc we to wait to 
give the accused an opportunity of entrappin^j General Wilkin- 
son, which they avow tp be the object of those mterrogatories ? 

Mr. Wickham, It is a novel idea, just started by the gentleman. 
If such were the law, the prosecution need only to seize on the 
the most material witness on behalf of the accused, examine him 
only as to a few points, *nd ihen dismiss him. All his evidence 
in favor of the accused would consequently be lost. 

Mr. Hay. The law is laid do^wn in 2. Atkins. The Chief Jus- 
tice overruled the objection and the examination proceeded. ' 

Mr. Burr. What letters directed tome, did you take from 
Pintard or Daverzac ? A. None. Q. Did you return to those 
gentlemen, all the papers you took from them ? A. I think I did 
not. But I do not recollect whatpart of them I retained. Q. Ycfu 
have read the constitution. By what authority did you seize pri- 
vate papers ? ^ 

General Wilkinson to the Court. Ami bound to answer questions 
which may criminate myself ? 

Mr. Burr. Testate the authority, by which he seized the pa- 
pers, cannot criminate him, though the fact of seizing might. 

Chief Justice to General tViikim on. When you discover any 
question may criminate you, you need not answer it. 
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. Mr. Baker, AmA when he does resort to that expedient, he is., 
to be understood as shufflii;ig from the question, and is likely to 
eriminate himself by his answers. 

Mr. fVift. And it is also understood, that when called on in .. 
,this manner, he may explain his conduct by drawing a picture . 
of the defenceless condition in which he found New Qj'leaus^ and 
the necessity of resorting tp such stiong measures for its de-^ . 
fiEuice. 

Mr. Baker. And if he does give u^ a picture, it ijiust W.atrue . 
and faithful one. 

•Chief Jtistice, I have stated to GeneraJ Wilkinson, that he is at 
liberty to explain the motives of his conduct. 

General Wilkinson. Then, Sir, I will exfjain and substantiate , 
the motives of my placing this guard, and of my other measures. 
H^re is a paper 5, a letter of ad vice from General Jackson to Go- 
vernor Claiborne,, warning him of the approach of a large body 
of men to New Orleans, combined and engaged for, unlawful pur- 
poses. Hpre,. Sir, is a deposition which goes to shew that Judge . 
Prevost, the step son of Colonel Burr saluted a. public officer in 
the streets of Orleans and congratulated him on the arrival of 
General John Adair as the second in command to Colonel Burr, 
at New Qrleaps. Here is a deposition of Commodore Shaw, which 
flhows that Bradford the printer, had reported a most terrific ac- 
count of the movements in the upper country ; of an armed brig 
being equipped, apd even of 12,000 stands of arms being issiied 
by Colonel Burr. X^ese were the reasons foir my taking such de- 
cided steps j and so impressed was I. with the, dangerous situation 
of my country, that if I had omitted, these precautionary mea- 
sures, I should have deserved the severest denunciations of the 
government. I was prompted by that pure patriotism which has 
always influenced ray jconduct, and my character for which I trust 
will never be tarnished. I shall continue to defy the utmost art, 
fraud, deception and villainy, that my enemies. can practise to- 
wards me. 

Mr. ^ecHflwix objected to the prod action pf the depositions. 
After a desultory argument jthe Chief t/a;?^*{S5 determined that it 
was not correct to read them. If. these affidayitshad been made 

Crevious to the transactions at New Orleans, they micht have 
een read as explanatory of the grounds of Genera] WilkinsQn^s 
conduct ; but being taken since, they are objectionable, .as every 
thing of that kind ought to be subjected to a cross^exal^ination . 
u General Wilkinson has stated the grounds of his own conduct, 
r and very properly ; but he has no right to support his explanati* ^ 
i on by illegal evidence. 

Mr. Baker. The Court having disposed of the depositions, the .. 
only question remaining^ relates to the letter. On this question, 
two points occur. 1st. Whether this is a correct copy of a cer- 
tain letter ; and %d\f. Whether that Utter was written by Gene- 
ral Jackson> 

Chief Justice to Ckneral Wilkinson. Do you know the hand writ- , 
ingof General Jackson ? A. 1 knowitonly by comparison. 1 ne- , 
yer saw him write. 

Mr. Wickham. Did you compare this letter } A. My clerk did 5 
and he is here. 
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)^r, M'Rae, Is it not your beat belief, that this is -a tru^ c^Jfjk 
4>f the original } A. I believe it to be a correct copy. 

Mr. M'Rae. Did not this letter form the ground, in pari, of 
your conduct? A. \t did certainly influence my conduct. Mr, 
Wtckhdm objected to its being read, because it was only proved to 
be a truecojyy fay the gienerai recollection of the witnesses. Some 
desultory discussion ensued. * ' 

'Vhtef Justice, Bpthsidesadmit, that itis imn^aterial, whether 
XJenersll Wilkinsbn's impressions of the state of "New Oi leans 
Vere actually triie or false. 3otb sides admit that he niay pro- 
duce «iiiy ]ette]^, which is Verified by himsdf. But this copy is not 
proved by him tobe a'truef copy. There is no objection to Gene- 
ral Wilkinson^S stating the contents of this letter '; but that stsite- 
. merit cannot be confirmed by the copy that is offered. *" 

"Mr. Wickham, There is one thing more to be considered. The 
Court has not eome to any' Pbsitive decision as to thie letter of 
t^th November.' if General Wilkinsqp doeff not produce the 
omitted parts; by the rules of evidence we arc at liberty to' state 
and to use them, nntil they are disproved. - General Wilkinson 
may if 'he pleases; produce the letter at any subsequent period i 

Mr. jfifoy. The president of the United States has pri^scribed 
the course which should be "pursued^" It is he, and ndt General 
Wilkinson,^who'withho!ds the omitted parts. Is it fair then, that 
the opposite coiinseF should Supply these omissions as they please, 
and'tmt their supposiliona should be received'as evidence. > 

Chief Justice. ^ 1 have alii^eady decided this question; It is cer- 
tainly fair to supply the omitted parts by suppositions; though 
such ought not 'to. aifedt General Wilkinson^'s ^private characteir. 
If this wereaiJrialin chief, 1 should perhaps think myself bound 
to continue'the cause, on account ol the withholding the parts 
of this paper j and I certainly cannot' exclude the iplerenccs 
which genthero en may draw from the. omissions; ^ 

General Wilkinson. I have to ^flfer, Sirj a letter from James L. 
Donaldson, which Mr. Martin called for yesterday. Mr. Mar^ 
tin. Thift isonly an extract. General Wilkinson. I had no other. 
Mr. Martin, (returning the paper ) We take no extracts. Mr. 
WiW, (in an nnder-key.) Unlessitbe of molasses. 

General -Wilkinson: : I have also another paper. It is the «x- 
: tract of a letter from Mr. Covington, showing that the cypher 
was invented in 1 794- Mr. Wickham. Did you ever use thesie 
cyphers, or any of them, or any other cypher, in correspondence 
with the baron Carondotet .^ A. No; biit 1 mustrefiecton that 
question before I answer it decidedly. ^ - ^ ' 

V. - .. .... A i '.. * - , k ■ • , ■ . 

V _ *.- 

Testimony of Commodore Shaw, 

Mr. Wtckham. For what is Commodore Shaw introduced ? ' 

Mr. JJai^, To authenticate the copy of a letter from General^ 
Jackson to Governor Ciaiborne, shewn to General Wilkinson. • 
' Commodore Shaw, I recoitect to have seeii the original. 

Mr. Wickham. You wiiiplease^ Sir, to state its contents. 

Commodore /S^azo. Governor Claiborne sent his servant to me, 
itdth an invitation to dinner ; adding, that hei wished to see me 
«n public business. I was unable to wait upon him that day > W 
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I S9.W hiin on a subsequent day, when lie took a letter from his 
pockety and shewed it to me. It was a letter from General Jack-* 
son to himself^ and had been thrown into the office by some ano- 
nymous person. This letter gave Governor Claiborne a strong 
suspicion of General Wilkinson, and reminded him of the Ides 
of March, and insisted upon the necessity of placing New Or- 
leans in a state of diefence. 

Chief Justice. When was this? A. Some time in December, 
Q. Did report convey any information of troops approaching 
New Orleans? A. Yes — everyday, in December and January, 
Yumors were arriving of troops approaching our south-west 
frontiers ; and my impression was, that every thiug should be 
done f<^r the safety of the city : and that, if General Wilkiuson 
iiad not t^ken the measure that he did, he would have deserved 
fpensure. 

]\Ir. M*Rdey [looking in the letter in his hand.] Do you riecol- 
lect whether General Jackson recommended in his letter, that 
the Governor would use every possible means of defence ? 
Mr. Vfickham objected to putting questions from the letter. 
Chief Justice. You must not. Sir, take the letter in your hand^. 
and propose questions from it, It is really oi no consequence 
whether the letter is read or not. No doubt the substance of it 
has bee^n stated. 
Mr. MiRae, Havel na right to read over the letterr and afler- 
^ wards interrogate the witness as to its substance ? It is my ob- 
i ject, I confess, to draw out the substaRce of the origipal letter. 
\ Mr. Wickham. In that letter, were there not strong suspicions 
expressed against General Wilkinson ? A. There were. Mr. 
^ Wickha^m . 1 should suppose, then, that General Wilkinson might 
have easily judged «f the correctness of the rutoors, which 
were circulated about Colonel Buri*. 

^ Mr. MfRae, State, Sir, what you know of these transactions. 
Witness The alarm in New Orleans in December 'and January 
Was ve^y considerable. We did not know when the enemy would 
advance upon us. Ther^ was an apprehension Of anattack by 
sea, a»d I was then authorized to purchase a large ship, to be 
stationed at the Balize. The gun boats, which had been ordered 
to enter Lake Pontchartrain, were commanded to take a differ- 
ent position. Somq time after, there was a report, that a fleet 
under £nglish colours, were actually cruizing off the mouth of 
the Mississippi ; and this increased the alarm. 
' Mr; ^urrl Was it a fact, or not, that this fleet was there ? A» 
I dd not know ; such was i)xQ report ; and it was brought up in % 
TPacket that comes weekly frptn the Balize. It was not said ta 
be a fleet of merchantmen, but of ships of war. The report 
'vv'as, I believe, on the counting-house bboKs. Mr. Bradford, «thQ^ 
printer, also made a communication to m^ oh the 6th of January^ 
which produced a considerable effect. He informed me, that he 
had spent some time in the city of Washington and Philadelphia, 
and from Philadelphia he had travelled to Pittsburgh, and from, 
thenc^ proceeded to New Orleans ; that he had seen a number 
of men under arms at the mouth of Cumberland river, and two 
gun-boats building, which the men on board told him would bet 
veliycred up hy Cdonel Lyon to Colonel Biur \ besides a number 
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of small armfi, and a thirty-two pounder^ ready to go on board' ;^ 
and that thia flotilla was to be under the command of Captain 
Talbot. 

Mr. M*Ra€. Did this information reach General Wilkinson ? 
A. Yes — ^1 told him of it myself. The communicalion was^made 
in the company of Mr. Hines and Major Speneer. 

Mr. WfW. What was the situation of wew Orleans at that 
time ? Was it in a condition to. defend itself against any attack 
by sea ? A- It was in a very defenceless condition. 

Mr. Wickham. Were these rumors before General Wilkinson's 
arrival at New Orleans^ or afterwards .? A. Afterwards. Gea. 
Wilkinson made to me a full communication of all that he knew. 
I dare say a week before it was known to the public. He shewed 
the cyphered letter from General Dayton, with his signature tO' 
it. This enabled me the sooner to get ray naval preparations, 
ready. 

Mr. Hay, Did General Wilkinson give you this information 
under injunctions to keep it secret until the proper time for di- 
vulging it should arrive } A. He did, until he could obtain more 
complete information from some of Colonel Burr's agents then in 
town. Q. Was Col. Freeman then in New Orleans ? A. He was. 

Mr. Wirt. What was the strength of the garrison then in New 
Orleans ? A. In the upper fort there were 5 pounders and one i'4 
pounder. All the guns in the lower fort were dismantled In 
the upper fort there were six men, and a corporal's guard. I am 
sure there were not more than three guns there. Q. What wa8 
the number of regular men in gariison .^ A It was a small garri- 
son. Generally, there were parts of four companies of regulars 
there. Q. What was the precise number.^ A. I do not recolleqt^ 

Mr, Hay, Did not those who were responsible to the govern- 
ment for the safety of New Orleans, suspect many of disanection.^' 
A. I did suppose there were many in and near New Orleans >rho 
were iriir^icaj to the government of the United States. 

Mr. WirL Suppose an attack had been made by a fleet from 
below, and an army from above would the people of the city have 
resisted with proper spirit ? A 1 thought. Sir, that the, people 
were not as patriotic as they out to have been : Many endeavor- 
ed to discourage a belief that there was any danger of an at- 
tack. 

Cross-examined. 

Mr. Wickham, Did General Wilkinson shew you the cyphered 
letter? A. Yes — in manuscript. Q. Did he shew you the 
translation? A. He did, Q. Was it General Wilkinson^s co- 
py ? A. I so understood it. Q. A copy of the whole letter ? A. 
Yes; as the true copy of the whole letter, received by General 
Wilkinson, through Mr. Swartwout. Q. Did you say there 
were four companies of regulars at New Orleans? A. I said they 
were not full. Q. Was there any alarm before General Wilkin- 
son got down? A. None that I heard of. Q. Did you suspect 
the people of New Orleans to be disaflected, because they would 
not hear these rumors ? A. No, not for that reason. I believed 
them disaflected for other reasons ? Q. While these rumors pre— 
railed, did the ordinary of flat-bottomed boats continue coming 
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t^wn theriver ? A. It did. Q. Did the mails arrive as usual ? 
A. They were not regular in January ; I thought some of iny 
letters were detained^ and I then determinc^d to eomisunieate 
•with the government by water. Q. Did you obey any orders 
from General Wilkinson? A. No — our service was quite dis- 
tinct. But I had orders to co-operate with General Wilkinson^ 
and he might send the squadron to what point he pleased. 

Q. Who cave you the orders to apprehend Colonel Burr? A. 
They were trom government, and I think, from general W. My 
orders from the government have been published, and I suppose. 
Colonel Burr may have seen them in Natchez. The original or- 
ders are at my lodgings. [Here Mr. Hay produced a copy of 
these orders.] 

Mr. Burr, That is not the order. Commodore Shaw, which 
was published at Natchez ? A, (having read it) the very same 
Sir, 'iierbatim. Q. Did you not see an order in the newspapers 
directing my boats to be destroyed, &c. ? A. I did not. Sir. These 
orders (those in his hand) were put on the custom-house books. 

Mr. Burr ^ Was there any qualification, *Mf attacked,^' in 
-the order which was published ? A» There was. Q. Was it not. 
Bja. order to attack and destroy without any qualification ? A, 
Oh ♦ no Sir. 

Mr. Poindtxter was again called and farther ex;amined. 

Question by Col. J?Mrr. Do you recollect whether it was one 
•of the stipulations between Mr. Meade and me, that military au- 
thority should be laid aside ? A. You were not required toi sur- 
render yourself a prisoner of war ; but you surrendered uncon- 
ditionally to the civil authority. 

Col. Burr. Did not Mr. Meade promise to disuse all military 
^authority ad to me ? A. I do not recollect to have heard Mr. 
Meade say any such thing. 

Col. Buj^r. Did you not hear .^r. Meade felicitate me on my 
fortunate escape from a party who were armed with knives and 
tomahawks for the purpose of coming on board my boat land mas* 
sacreing me ? A. I was not present at any such felicitation. 
Q. Had Mr. Meade in his possession any document which would 
nuthorize him to issue any civil process against me ? A. Mr. 
Meade was an exeeutiye officer, and could not issue a civil pro- 
cess in any case. Q, Did not Mr. Meade declare to me that 
there was not any document in the territory to authorize the is- 
fiuiiig of civil process against me ? A. I do not recollect to have 
heard any such declaration. Q. Had Judge Rodney any docu- 
ment before him that would authorize the issuing such process ? 
A. That is a matter of opinion. There were sundry depositions 
in his possession, some of which were given by persons be- 
longing to your party ; many of whom voluntarily came,forward, 
and had their own depositions taken, in order to induce a belief 
that they had forsaken you. That was the general impression, 
as it appeared to me, and I believe it to be the fact. In those de- 
positions they stated nothing of importance against you. ^Q, 
Were not.some persons seized by military force, and brought be- 
ibre Judge Rodney? A. Not adTter your surrender to the civil 
authority, until the discovery of a paper which was said to have 
been taken out of the cape of ^ negro boy's coat. There wa^ 
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then some seizui^e at Natchek by order of the executive ; and ih6 
persona seized were^detained upder guard a short tim^, but whe^ 
ther they were brought before Judge Rodney or noti I do not 
know. 

Here Mr. Poindetter obserred^— One bireuin stance t omitted to 
mention yesterday whieh took place at the time when 1 visited. 
Burr's boats A boat commanded by a lieutisnant Patterson of 
the militia, with between twenty and thirty armed men l^ded 
about two hundred yards below, on the west side of the MissJ- 
sinpi, for the purpose of ambuscading the men of Burr's party 
who were separated from their boats, and were amusing them* 
selves in the woods. A person whom I did not know at that tin\e« 
but whom I have since found to be Davis Floyd, approached CoL 
Burr, and asked him what was to be done ; sajin^ that abbat had 
landed a short distance below on the same side oi the river ; that 
he was not afraid to attack the boat, provided such were his di- 
rections. Colonel Burr immediately requested Colonel Fitzpa- 
trick to interfere to prevent any attack from the boat *, which he 
immediately did, and directed the lieutenant to return with his 
men to the mouth of Coles Creek. 

Colonel Burr.. Did you not hear Mr. Meade 6ay that, if Wil- 
kinson should attempt to arrest me by military force, he would 
join me with the militia to prevent it? A. i never did ; but I 
rem«mber Mr. Meade said tnat he would not perm it any military 
force to come into the territory, and arrest you out of the hands 
of the civil authority, if he could prevent it. He kept some mi- 
litia in readiness for the purpose ot supporting the civil authori* 
ty, and acting as circumstances might direct. We were of opi- 
nion that a majority of the people who were about the court-house 
at Washington at the time the Grand Jury made their present- 
ments were the friends of Burr, consisted generally of persons 
' wbe had come promiscuously into the territory •, and it was sup- 
posed would interfere to rescue him, if necessary. My own im- 
pression was, and 1 believe it was the eeneral impression that he 
wished the force immediately about himself to cut a diminutive 
figure, while a majority of his adherents were dispersed over the 
country for the purpose of making favorable impressions on the 
people concerning him. 

Mr. Hatf here produced the paper said to have been found ia 
the cape of a negro boy's coat, which paper is in the following 
words ; •' If you are yet together, keep together, and I will join 

ydu to-morrow night. In the mean time^ put all your arms in 

perfect order. Ask the bearer no que^iohs, but tell him all 

you may think I wish to know. He does not know that this 

is from me, nor where 1 am." Directed to C. T. and P. F. 

Mr. Hay asked Mr. Poindexter if that was the original paper 
isaid to have been found in the cape of the negro boy's coat. He 
answered yes. 

Mr. Hay, Who were supposed to be meant by C. T. and D*. 
F. A. Comfort Tyler and Davis Floyd. Q. Is that paper ia 
the hand writing of Cdlonel Burr ? A. 1 believe it is 

Mr. Wickham, Where did you first see that paper ? A. Iji 
4be hands of governor Williams. 
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Colonel Burr, How lonff were th^ persons who were seized at 
Natchez after that note was found^^ detained in custody ? A. I 
do not recollect how long particularly ; hut one or two days I be- 
lieve. Many of the young mCq arrested at Natcheaf declared that 
if Burr's designs were against the government of the U. States, 
they would be the first men to turn against him, and cut his throat. 
There arc a number of them now remainingin the territory ;fpr 
he has supplied us with Schoolmasters^ Singing masters^ Dane** 
ing masters and Doctoris in abundance. 

Mr. Hay. Where was Colonel Burr at the time when this pa- 
per was found > A. He had disappeared^ and wasgenerallysup--^ 
posed to be at a Doctor Cumming's, near Gibson rort. 

Witnesses on behalf of the Accused. 

LMileton W, Tazewell was called to be sworn as a witiiess (At 
the part of the accused. 

Witness. I wish, before I am sfworn/ihat the point should be 
determined by the Court, whether^ as a Grand Juror, I am bound 
to give evidence of what passed in the Grand Jury room. 1 do 
not wish that the communrity or the Grand Jury should lose any 
right they may have, by any acquiescence of mifte, if by law, a 
(?rand Jury-man ought not to be called upon to state what hap- 
pened before the Grand Jury. 1 submit myself to the Court, 
and will act according to its judgment. 

Chief Justice. There is no doubt but it would be improper for 
a Grand Juror to be examined to establish facts as fomnded on the 
evidence given before the Grand J ury^ because the statements 
BWprn to before them, are only exparte : but as to what a witness 
now called upon, did say before the Grand Jury, evidence may 
be given by any Grand Juryman to prove the consistency or in- 
consistency of the witness. As an individual, I cannot say but 
1 approve of the original policy of the law, which prescribed in 
the oath of Grand Jurymen, ^ clause of secrecy ; but when the 
legislature, of mj country have changed the laws, and struck: out 
of the oath what relates to secrecy^ it proves to me that the Icr 
gislature thinks differently. 

Mr. Hay. This circumstance has weight. 1 thoiight we could 
not come to this question tp-day> but it involves the mqst serious 
^consequences. The Grand Jurymen are called to establish som« 
change, between the statement of General Wilkinson before the 
Grand Jury, and his statement made known in Court. The 
Court ought io hesitate before they admit such testimony, t 
have been told that the reason which induced the legislature to 
make the alteration in the oath of Gr^^ixd Jurymen was this : all 
presentments were to be made, on the knowledge of two of their 
own body, (or on other legal evidence) and as their oath requii*ed 
that they should keep secrecy, it was often impossible forihe at- 
torney who prosecuted for the Commonwealth, to prosecute with 
effect, as they could not know the names of the witnesses, and to 
remove this obstacle to public justice, the clause of secrecy wai 
struck out. If the opinion of the Court be not decidedly made 
up; I should wish to have an opportunity of reflecting on the sub 
joct, and shewing that this evidence ought not to be admitted. 
Vol. 3, O 
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Mr. Wickham obsenred> tfaatthe legislature h*d, no Joubt, well 
Weighed the polipy, of the clause re<]^uiring secrecy^ and liad d^ 
term ined against it ; that there was no reason whj they could 
and should not adhere to this legislative alteration ; and that as, 
to a witness^ -any thing he had said any where^ migbt be giveh in 
evidence against Jiiniy to shew his inconsistency. ^ 

Mr. Martin. A Grand juryman can, like any otherman, prome 
facts known to himself, independently of what the witness pror^ 
ed before the Grand Jury. 

' Mr. Haif^ said, that Mr. Martin did not understand fatln, and 
tfex|dained JTurther that Mr. Henning had informed bitn, that the 
legislature were induceTl to make the idteration in the cmtb, foic 
the reascms already stated. 

Mr. Martin observed, that th6 only reason that jurtiSed the 
Grand Jury's oath of secrecy, was to prevfcnt offenders against 
the laws from getting information of inquiries made against 
ihexui and escaping— that thfl held no longer ^nr the Grand 
julry h,ad been discharged — that while the Grand Jury were de- 
liberating, it was proper to keep these proceedings secret : and 
that those against whom presentments were to be made, should 
not have notice to make their escape ; but that to prevent Grand 
Jurors from giving evidence after they are dispersed, was to lay 
the foundation for the most atrocious and most infamous perj\i- 
ri^s-u-that any man might go before the Grand Jury, and cnarge 
anotber who was innocent with the most outrageous and enorr 
mous crimes in the worlds and faavp him arrested and confined^ 
and yet remain perSectly safe and secure irom any punishment 
fbr his perjury. 

Ckief Justice, Tb6 question As to the policy or motive of the 
legislature in changing the oath is different from the question be- 
fore the Court, which is^ what is the legal effect of the charges f 
The orieinal policy required the oath ; but as the legislature have 
changea it, I cannot see how the inference can be avoided, that 
jtheir opinion of the policy is altered^ 

Mr. Wirt, If it should be discovered th#t in the original insti- 
tution, secrecy was necessary, independently of the oath, the 
Court would not then receive the testimony, without the consent 
of both parties. 

After some few desultory remarks, relative. to reserving their 
objection to Mr. Taaeweirs testimony, Mr. Burr said, that gen- 
tlemen might submit to his testimony with a protestando. Thf 
Chief Justice again stated, that the original policy of the insti- 
tution which presented the oath of secrecy being changed, the 
testimony he supposed must b^ heard, and 

Mr. S^azewetl was .swom^ 

Mr. Burr. Can you state the questions you put to "Gen. Wil- 
kinson in the Grand Jury, and his answers f 

Mr. Tazewell, It' would be perfectly impossible to state them 
all, from the, length of time he was under examination ; but I 
liave notes of the facts stated by him, from which and my me- 
mory I may be able to answer any questions M^hieh gentiemea 
aiiay be pleased to ask ? « 



- (2&1) 

Mr. Burr, State what you recollect about' the formation of tha 
cypher. ^ 

Mr. Tazewell. There ^re three kinds of cyphers. The origi- 
nal cypher was produced before the Grand Jury, in order to en^ 
able/ them to decypher the letter received fr<jni yourself, (ad- 
dressing himself to Colonel Burr ) It is the alphabetical cypher, 
^rmed from an edition of Entick's pocket dictionary, now be- 
fore the Court • b^t as proper nances occurred^ the dictionary- 
would nottinswer the purpose, and arbitrary marks were inven- 
ted to re{) resent them. The hieroglyphioa were stated by Gpne- 
rill Wilkinson himself, without any interrogatory put to him, t6 
havci been devised by Captain Campbell Smith, in the year 1794» ; 
the dictionary and arbitrary alphabet and arbitrary signs for 
units, were designed in 1799 or Iftop. 

Colonel Burr. Were there any objections made as to thesn 
dates? 4^. There were objections as to these dates in my own 
mind. The cypher was formed in J 794. On the face of the cy- 
pher these words occur : ^'^Canada, Louisiana and New Orleans ."^ 
it seemed to me a circumstance somewhat singular, that a»early 
as the year 1794, cyphers relative to those countries should have 
been adopted, when probably no individualin this country had 
tjie acquisition of Louisiana in co*ntemplatioa, as it was not pur*^ 
abased till some years afterwards. | asked him Vhy bethought 
of a cypher exjpressiy^ of that country, at that time .^ He said, 
/that he could not explain the reason then, but that he would ex- 
amine his papers and would tell us. The neaft day Gen. Wilkinson, 
•f his pwn accord, told us, that the treaty with Spain, about the 
free navigation of the Mississippi, was formed about the^year 
1794. But he had correspondence on the subject, which ^ivas of 

freat moment to the western eouotry. That in the year 1794, 
e was an officer in the army which m^rirhed near Canada against 
the Indians, and thus, therefore, part of the cypher had relation 
te Canada. He said that the cypher might havQ been formed m 
(he year 1794, 1795 or IJQp ; but he believed in the year 1795. 
He was ai^ed whether he could be ommtc explicit as to the time, 
and he gave the sanie answer as he gave to-day in Coiiri;. 

Mr. Burr, Did he assign any other reasons, why ^ the cypher 
had relation to this country ? A. 1 do not recollect that h<p cUd, or . 
whbther we asked any further questions on the -subject, 

^r. Burr. Did General. Wilkinson sagr any tjiing about this 
letter to me ^ A. It was a subject of great interest with' Che Griind 
jury to understanti the cypher and the coo^teilts of the cyphered 
letter. A^^r decyphering ^ it excjted a strong wish in them, 
to see the letter post marked the 13th of May, referred to in it, 
as having been receiyed from General Wilkinson by you, in the 
course of th6 correspondence between you. That wish was 
ftlrengthened by the testimony of Mr. Swartwout, who said, 
that he had seen a letter from. G,eneral Wilkinson to yourself— 
that it was partly in common writing, and partly, written in cy- 
pher. And the letter contained these words: " Tarn ready.** 
Questions werethen put to Gen. Wilkinson, whether he had writ- 
ten such a letter. He answered,, that his impression was^ that, 
he had written one, perhaps two or three letters; that he was 

auf^ i but thai^hia impressjion was/tb^t h9 b^i written some let- 
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icTB. He was then interrogated as to the contenis of tho$e let- 
ters. He said he could not recollect them, but there was one ex* 
})res8Jon which he wrote on that occasion^ which he did recol- 
ect ; and his object in writing it was, to discover Mr. Burr^g 
real designs. That expressibn was ; *' / fancy Mtranda haf 
*^ tdkefLthe bread out of t/ our mouth-^and I shall be read^ f^r the 
'^^ grand expedition before ^ou are.'' 

Mr. Burr, VVhat motive did he assign for saying that Miran- 
da would take the bread out of my mouth, and tha^ he would l>p 
ready for the grand expedition before I would ? A. He said thathe 
had had an interview withyrtu at St. Louis; in which you stated j, 
that you had some great project in contemplation ; but whether 
if was authorized by the government or not, be did not explain, 
iior didyou theri enquire. He said, this was all the inforinatioii 
lie was possessed of at that time, of your designs— that he wag 
, satisBed you had some great project in view ; but had not ex- 
pressed what that project was ; that he was therefore anxidus iq 
extract froni you your real designs That the object of the cor- 
respondence was to develbpe those designs Mr. Burr. Did he 
assign any reason for wishing to develope my design } A. I do 
liot recollect that he did, or did liot ; but theavowpd object was^ 
to communicate them to the government. 

Mr.' Wickham (holding in his hanil a key to one of the cyphers,) 
Has there been any addition or alteration in this paper, since you 
saw it before the Grand Jury ? A- 1 will state roy impres^iojis'. 
Sir. ' I well recollect that this endorsement suggested one doubt 
to the frrahd Jury : ** 1 solemnly swear, that Uic numbers and 
hieroglyphics Within, excepting those which denote the alphabet 
and tne units, 'VBurr"'and •' Wilkinson,'* were written by the 
late Captain Campbell Smith in {he year lS04ri 5 or 6, then acting 
as my aid-de-camp.*^ Mr.Randolph and myself hg,d both beeiv 
a£$quainted with Captain C. Smith, and supposed there was some 
mistake in this date. \ recollect putting this question to Gene- 
ral Wilkinson : *' Do you think that this cypher could have beei3^ . 
formed in 1804, 5 or §, as Captain C. Smith must have been des^d 
before.that time ?'* The Qenieral, after some consideration, sug- 
gested that there miist be a mistake in the date, and that '' J 794.'* 
was intended instead of I8O4. I think also that tbe figures 1801, 
on the face of this paper, have been added since it 'Was laid be- 
fore the Grand Jury. I suppose that General Wilkinson's me- 
mory h^s become refreshed and more correct since his exlamina- ^ 
tion. 

Mr. Hay. General Wilkinson vi^as not interrogated here about 
this ajteration? Mv. TazewelL General Wilkini^on wad asked,, 
whether this was an affidavit which he intended to swear to ? He 
said that the4*« was a mistake in the date specified in this isridorse- * 
inent, and that it ought to have been 1794, 5 and 6^ (as It is «ow 
put) instead of 1804, ^ and 6, (as it was then written.) Mr. Hay. ,. 
This endorsement is not in General Wilkinson*s hand-writing. 
General Wilkinson: It ia in the hand of my clerk, Mr. Nau, who 
ifi here. '' ', ' ' ■„;" ■ ••■•'■,■• 

Mr. Haif. If Mr. Tazewell is introduced.here merely t.o shovj^ 
these variations, why was not General Wilkinson himself inter- 
roigated about them? He could have himseli^explained them. 
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Mr. Burr. We have not heard of these variations before. Q^i 
Was not the year 1 703 first mentioned as the date of the cypher ? 
A. I do not recollect. 

Mr/ Baker, Do yon recollect when it was represented to him 
that it vp'as impossible acertain date would be correct, that he 
immediately changed it? A. 1 am not certain. 

Mr. Burr. Did you not understand, that the motive of his hold- 
ing a correspondence with, me was to draw from roe my 
view* ? A. 1 am not certain that this was his language. Q. Did 
you underst^and him to say, that hi)? object was to communicate v 
my views to the government ? A. Such, Sir,' is my impression. 
Indeed this inference from his answers was so palpable, that 1 
did not think it necessary to ask the question. ■ 

Gi-neral Wilkinson. Do you recollect. Sir, of any stipulation or 
aeknowledgment, before the Grand Jury, that what passed there 
was in confidence? A. I have lately conversed with another 
OraQd Juryman, and I have now reason to believe that some^ 
thing of the kind did pass. You had the letter of the 12th Nov. 
in j^our hand. You read a part, and then stopt, observing that, 
perhaps, you ought not to read the ballance. Mr. Barber then 
said, from what you had said before the Grand Jury, you might 
doit witb safety and in confidence* ' 

Mr. Martin. You oiight not to have entered into such engage- 
ment. 

Mr Tazewell. There was no stipulation or^ngageroent enter- 
ed into on the subject. But, now. Sir, as to this testimony ; aid 
particularly the subject of that letter, 1 beg you to understand., 
that when I heard the letter, I thought it improper, as agent'er 
man, to disclose its contents to any one, although 1 have often- 
beard General Wilkinson's name mentioned, and I never shall, 
unless forced by law to do it. 

General Wilkinson. Do you recollect. Sir, when I mentioned to. 
the Grand Jury that my objeci was to draw from Colonel Burr 
his real design whether that object anteceded the i3tb of May 
spoken of, or not ? A. I do not recollect that you referred to any 
antecedent circumstance, particularly. You only spoke of letters 
of 1305 and 1806, as important. All the fetters you spoke of, 
M^ere subsequent to his visit to St. Louis. 

General Wilkinson thought it probable that he might have 
written such a letter, post^raaj^-ked ISth May, but had no precise 
recollection. 

Q. 7b witness. Do you recollect my assigning for a motive of 
drawing what I could from Burr.of his designs, that if i\^ey were 
good, the government might participate in the advantages of his 
object ; but if otherwise, i should do as I have done ? A. I bC" 
lieve you did : 1 recollect you said something of sinister views 
you^thoughf he had, particularly in your reference to Judge Eas- 
ton, which was a letter written in such mandatory terms as to 
offend you. 

Mx.^Burr. Then this was anterior to my visit to St. Louis ? A. 
You had given GeneraJ Wilkinson^s letter of introduction to 
Judge Easton at Massac, which was delivered by an ai^. 
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[Conversation and questions of little importance closed tbe s}l* 
ting, and the Court adjourned till to morrow, morning.] 

SATURDAY, October 3. 

ChaTidhr JLiadsley wfis again called* 

Colonel Burr, Do you know whether Dunbaugh^ after his ex- 
amination, had an opportunity of seeing his deposition ^ A. I re^ 
collect sometime in Jiun9> he said he could recollect his affidavit 

fiven iA New Orleans^ verbatim. He said he had a copy of it. 
ometime afterwards he was in his chamber, and I was passing 
by, or was in the same room with him, and saw him on the bed 
with a paper in his hand. I asked him if it w^sa copy of his affi-' 
davit, and he said yes. Q. Did you afterwards see it inhis hand f 
A. ^o, 

Mr. Martin. At what time did you see him with that paper I 
A. In the month of June, previous to his examination hefore the 
Gran* Jury. 

Mr. Ilat^. Where do you reside ? A. My former residence was 
in Connecticut. Q. Where is it now? A. I have no fixed place ; 
but expect to return to Bristol, in Connecticut. Mr. fViri. Is that 
the place of your nativity ? A. Yes. 

General WilkinsonTs testimony concluded. 

Mr. Martin, You offered an extract of your instructions to 
Lieutenant Pike yesterday. We wish to see them. 

General Wilkinson. I have now in my hand a complete copy of 
those instructions, If they are admitted, I wish them to be read. 
[They were received and deposited with the clerk.] Mr. Maisfcin 
had asked me yesterday respecting the information which Ma^ 
jor Bruif had given to General Smith and Mr. Read of the Se- 
nate. I have a copy of it : Here it is. 

Mr. Martin. We only want to know when it was received ? A. 
I do not recollect. It was dated on the 1st of March, 1807, at the 
city of Washington. 

Mr. Martin. Then it could not have influcHce on your conduct 
at New Orleans, We do not want the paper. [See note A. A."} 

General JVilkinson said, that this same Major Bruff had been 
summoned here as a witness by Colonel Burr, to take revisnge, as 
he had alledged, for past injuries. Colonel Burr asked whether 
this wasi9^red as testimony? General Wilkinson. No ; I only of- 
fer what 1 can prove. Colonel Burr said that if General Wilkin- 
^n had any further evidence to give, he would go on with it. But 
these appeared to be mere conversations, and ne did not know 
whether dictated by passion or not. General Wilkinson, addressing 
the Judge. I stand here in a yerj complex character. On the one 
Jiand, summoned as a witness on the part of the United States ; 
on the other arraigned as an offender by Colonel Burr and his 
counsel. [ therefore hope, should 1 commit any impropriety, it 
will be ascribed to the peculiarity of m^^ situation. 

Mr. Wickham. I asked you if you had had any communications 
with Timothy Kibby, and whether you had ever made anypro^ 
positions te him as to an invasion of Mexico. A. 1 canupt charge 
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tay recollection. "Theire tras a yery general idea that hostilities 
with Spain irould certainly take place. It is possible that I 
might have spoken to him, as an officer of the militia, with res- 
pect to the probable force which he could bring into the field in 
'wchanerent. 

Mr. Wickham. Have you ever made any confidential comma- 
nications to him or to any other person On that subject ? A. I am 
not conscious that ( ever did. 

General FTilkins&n having been informed that there were no 
more questions to be propounded to hirfl, addressed the Judge as 
follows: Upon a former occasion you will recollect. Sir, that re* 
ference has been had to a certain letter-ief which so much has 
been said. That letter is designated by the words said to be used 
in it. " Yours postmarked the i3th of May, has been receiv- 
ed/^ Yet that letter has been withheld under the pretext of deli-> 
t^acy ; while we have seen it employed in the most artful and in- 
sidious manner to injure my reputation and fame. Sir, I demand 
the production of that letter. I hope that a reputation acquired by 
iiearly thirty years of service is not to be filched from me by the 
subtiiity, artifice or fraud of Colonel Burr and his counsel. I hope 
. that on. Monday next, you will permit me to introduce a variety of 
- letters and documents, explanatory of the insinuations and inu« 
undoes which are calculated to implicate me as an accessary in 
his plans. A^member of the Grand Jury has been brought forward 
to state what my evidence was, which is an additional reason 
'why I should be permitted to explain. It was my intention to have 
commenced my testimony by gi vine a regular detail of the j>rO' 
ceedines of Colonel Burr from his first passage of the mountains, 
i&ut I have been advised to confine myself to a narration of the 
^occurrences which t;ommenced at Natchitoches. It is now my du- 
ty to go back to that period, and trace Colonel Burr, step by 
ig^tep. * 

The Chief Justice said, that the Court could not sit to hear any 
Ihing except what related to the cause. As to the intention with 
which General Wilkinson had done any particular act, he had 
been permitted to explain, in the whole course of his testimony. 
^ With respect to what has been drawn fr«>ni Mr. Tazewell, as he 
understood it, there was no variation between his statement, and 
that of General Wilkinson. 

The papers which General Wilkinson wished to refer to, had a^ 
well appear before the public in any other way, as through the 
•channelof this Court. 

Mr. M'Rae said he did not]cnaw that General Wilkinson had 
3gone so fully into an explanation of the various parts of his evi- 
dence as he intended. He had understood the Court to say, that 
Ceneral Wilkinson might be permitted to explain himself as to 
«DyparticuIar fact mentioned m the course of his testimony. It is 
the wish of General Wilkinson, on every Occasion, to explain the 
motives which governed him ; and if in some points^, he has not 
beea so full as. he intended, he hoped that the Court would still 
.hear him. 

Mr. Wichhcm, General Wilkinson must necessarily stand in a 
very delicate situatipa. Very heavy eharges are brought against 
Colonel Burr, whieh are attempted to be established by the tesci- 
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inoiiy of General Wilkinsoa. It must have been foreseen that the 
counsel of Colonel Burr, if they did their duty, would endeavor 
to impeach the credibility of General Wilkinson as & witness. 
But this is a common case. It h a thing which may happen in 
the case of every witness who is brought before the Court A wit- 
ness is brought forward on whoBe testimony much reliance is 
placed He is, of course, cross-examined to see whether he be 
consistent with himself -, or whether his credibility can be im- 
peached. In the present case, I am certain that General Wilkin- 
son has been treated with every degree of delicacy which the na- 
ture of the case wpuld admit of. With respect to myself, I am 
.conscious of having done nothing but what my duty dictated ; 
and of having used as much delicacy towards General Wilkinson, 
as his relation wnuld justify. W^e do not see the necessity or pro- 
priety of General Wilkinson'sentering into explanations. If these 
are to be made, thfcy had better be reserved for some other time, 
and some other place. 

Colonel Burr, General Wilkinson has been sworn to tell the 
truth, the whole truth and nothing but the truth. If he has not 
told the truth, let him do it now ; and not by his explanations, 
interrupt the examination of other witnesses. 

General Wilkinson. I have received, and have now in my poSr- 
session a number of letters from Colonel Burr of a ambiguous na- 
ture, combining matters personal with matters political ; but they 
cantain nothing which would subject him to legal penalty or le- 
gal obstruction. I have before observed, that under the circum- 
stances in which these letters were received, I did not feel my- 
self at liberty to divulge their contents without the permission of 
Colonel Burr. I now ask that permission, for I feel uiat delicacy 
which others profess to feel. The letter post marked on the ISthi 
-of May has often been mentioned, and has been used to injure my 
character, and envelope it in doubts and suspicions. Thi« letter, 
if written at all, must have been in a-nswer to one received from, 
Colonel Burr. Why has it not been produced ? I challenge its 
production t for if it were brought forward, it would release me 
from all obligation to silence ; and would enable me to exhibit 
to public view, the letters of Colonel Burr; Sir, I am incapable 
of/ uttering an intentional falshood ; and 'under the solemnity of 
the oath which I have taken, I have no hesitation in saying, that 
the, declarations of that gentleman (pointing to Colonel Burr) 
that he had put tjie letter beyond his |)OWer and with my know- 
ledge, is totally destitute of trutli. 

(AA) 

■ V 

.1 

Washington^ 1st March ISO?. 

Major Brnff communicated to S.S. and Colonel Reed, that 
Judke Easton, (immediately after the first number of the West* 
ern World appeared) told him, (Bruff) that it was ih his power 
io ruin Colonel Burr ; that he had told him his plans ; that they 
were such as had made his hair stand an end ; but lie hadg^e 
«o far, that he could not recede. Bruff told hip, that be owed it 
to h i mse If as an lio neist m an, to i nfo r m gove rn m ent . Th at I c an no^ 
4o, said, EastoUf for 1 ^m under an oath of secrecy j but^ could 



you had previous^ ^ken aa oath paramount to any other to your 
country : I cfannot tell, said £. but 1 will communicate the whole 
to you, if you will corae under an oath of secrecy; indeed, cou- 
tinued he. Colonel Burr told me, that he had heard of you, that he 
had heard you was a brave man, had sense and firmness, and de- 
sired me to speak to you. lam therefore, at liberty to tell you 
all the plans, if you will swear that you will keep the secret. 
Bruif refused, and advised Easton to-act like a man of honor and a 
^iend to his country, or he would hei^atler repent. 

Examinatiim of Matthew Ellis, 

Mr. Burr. What do you knjDW of Dunbaugb ? Did you sec him 
at Baton Rouge > A. i did. He told ma that he bad jiii»t got ou^ 
of prison for debt, by paying part of the debt and giviug baill^ 
the rest. Q. But what passed between you ? A. When 1 met Imn^^ 
1 was surprized to see him. He said he had been arrested in 
Natchez by Lieutenant Romney. Q. For what cause ? A. As a 
deserter. ' 

Mr. M'Rae, At what time did you see him at Baton Rouge ? 
A. On Sunday the 28th of March. 

Mr. Burr. What further account did he give of himsetf ? A. 
He said that he had been sent down the river ; that he huaS made 
his escape and had domand protection of Governor Grand Pre, at 
Baton Rouge. I|e said that he intended to stay there, till he had 
got his pardon from <^eneral Wilkinson, which he had written 
for, 

Mr. Burr, His pardon for what .> A. For desertion. He told 
me that he iiad descended the river with you at Captain Bis^eirn 
request ; and that he had written to General Wilkinson, that if 
a pardon ws^sent to him he would come down antf give informa- 
tion of all that he knew against you. He also put a letter into 
my hands for Captain Bissell. 

Mr. Burr. What was the purport of that letter > A. Tb inform 
himithat he re[>ented leaving the garrisoa at Fort Massac ifi thai 
manner, and to request him to support the statement he had mad » 
^out leaving the fort. When he gave me that letter he request- 
ed me to put it in the nearest post-office, and not to let Lieuten- 
ant Romncy have it. Q. What did he propose to Captain Bissell 
in that letter ? A. I did not see that letter ; and 1 know only 
what he told me. He told me that his letter to Captain BisseS 
corroborated that to General Wilkinson. 

CrosS'txantined^ 

Mr. Hay. What State do you belong to ? A. I bdong to Penn- 
sylvania ; but Icarrte from Natchez to this place. Q When did 
yoii descend the river ? A. On the :20th of November. Q. In what 
boat.? A. In my own. Q. Are you the person who sold your 
boat to Blannerhasset at the mouth of C un.berland ? A. 1 sold it 
to Mr. Burr ; but went down in her to Natchez. Q You came 
with certain articles ? A. Yes. Q. On a general txacUng Voyage ? 
A. Yes. 
•. Vox,. 5. ' P P 






^r. Vfitt, You went down in your own boat dfter you sold her 
to flbrr ? 'A. Yea, 1 was not to deliver her, till I got tp Katchez. 

Mr. M'Rae^ What time did you pass Blannerha3^t^s ialand ? 
A, \ do not exactly recollect ; but some timis in the lattei: end of 
November. 

Mr^ Hay. Where did Blannerhasset and his squadron fall in 
with you? A. Not before [ arrived at the mouth of Cumberland. 
Q. Did you sell your 'merchandise to Colonel Burr? A* the 

f;reater part. Q. What induced you to go down the river withr 
hem to Natchez^ after your boat was sold ? A. Because it was 
not p^id for. 

Mr. M^Eae. %Vhat articles did you sell to Colonel Burr ? A. 
A parcel of hoes, axes, iron and ploughs. I was not to receive 
any pay, till I got to Natchea. Q. Were there any boats at the 
mouth of Cumberland ? Was Blannerhasset there ? A. I believe 
he was. Q. Was Floyd ? A. Yea. Q. Tyler? A. Yes. Q. Israel 
Smith ? A, 1 expect he was. Q. You went dQwn with Eloyd a 
head ? A. Not altogether under Floyd. Q. Why did you go a 
head- A. I did not know. Q. When did you leave Natchez ? A. 
About the first of March. Q. You were iiot sent to New Orleans 
,by any body ? A. No, Q. What carried you to New Orleans ? A. 
business of my own. Q. Did you carry any. thing for sale to New 
Orleans ? A. May be, 1 had a few deer skins and ^nme liacoon 
skins left. 

^ Mr.^iW. How long did you remain in New Orleans ? A. 
About' 8 or 10 days. Q. Did you see Colonel Burr on your return? 
A. I did. Q* Where did you see him last ? A. At Washington 
in the, Mississippi territory / where I was at the trial of Colonel 
Burr. *Q. Were you there when the trial closed ? A, N:o. I went 
tip seireral times to hear it> but the crowd was so great that I 
*'could'tiot get ih. 'Q. W'hy did you go to Washington ? A. I went 
to sefc Colonel Burr for a settlement. Q What claims had you on 
Colonel Burr? A. I do not exactly recollect the amount. Q. Any 
claims fdr your boat? A. Colonel Burr consented I. might take 
back my boat. Q. W'bat other claims had you ? any tor iron ? 
A. Yes, and for apples and other artioles. Colonel Burr had told 
me not to part with the axes, mattock8> and ploughs at all events. 
Mr. Baj^. Had you any previous acquaintance with Dunbaugh ? 
A. No ; but I had seen him once before^ 

Mr. M'Eae. Wero you never requested by anyone to converse 
with Dunbaugh ? A.^o. Q. Were you acquainted with none of 
irhe party before you saw them at the mouth of Cumberland ? A. 
None, I ^^elieve. Q. How came it to pass that you had the conver- 
sat ion with Jacob Dunbaugh ? A. It was accidentally. He came, 
into the tavern where 1 wa4. Q. Where did you intend to go, 
when you left Pittsburg ? A* To no particular place. Q. Did you 
understand nothing at the mouth of Cumberland^ of the purpose 
for which those men were gathered together ? A. I heard at the 
falls, that they were going to settle lands. Q. Were any propo- 
sitions made to you to join the party ? A. No.' I never conversed 
with any but Col. Burr, and then only to makeabargain. Q. Were 
you to have waited at Natchez tillthe arrival of Col. Burr. A. Yes. 
I got on the 5th of Jan. The trial of Colonel' j^urr was in Jebrua* 
ry . . Q. What did you wait so long for ? A. I had business with 
Mr. Ponsonby. Q. Did that business detain you s6 long ? A JNo ; 
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}eho§^ to remain. 'T^as partly curiosity and partly hu^iness^ 
that detained me. I might have finished my l^^usiness in a day or^ 
aio. Q. Did you get payment for the articles in the boat ? A.No ; 
I never have for any of them. Q. Did you deliver any of them ? 
A. I did some of them. ' * 

Mr. JIPRae. Were you summoned here ? A; Yes -, Mr. Ash- 
ley sent me word to.be hcr^. Q. Hjstd Mr. Ashley been down the 
river? A.No. Mf. Ashley was in the back part of the country. 
Q. What reason had you tp believe, that Mr. Ashley had the 
power to summon you ? A.I was told that he was summoning 
others, and hjC. sent me a verbal miessage to come, but I don't 
know by whom ; I understood too from Captain Floyd that I 
should be wanting. 

Mr. M'Rae, Whendi^you receive ai subpoena? A. Not before, 
I came here. * 

JSxamnatioti of Captain BisselU 

« • ' ■ ' . . 

Mr. Burr. You have heard the testimony of Dunbaugh ; I . 
wish you to state every thing that came within your pert^onai 
Jtnowledge \ how he came on\ whether on my application, or by 
your tiirection. Did you. receive any message from pie by Mr. 
Hopkins ? A. None further than a billet yqu-sent me on the mdrn* 
ing of the ^dth. It was delivered, at my quarters at fort Massao 
by Mr. Hopkins. He was introduced' to me by Mr. ITort, who 
had been previously introduced to me by a merchant of New- 
Haven. Mr. Fort walked up with him, and took breakfast with 
me. I had then heard o^ Colonel Burr's acquittal in Kentucky^ 
and I supposed he was peaceably descending the river. 

Mr. Wickham read' the billet in the following terma : 

Mouth of Cumberland i 25 Dec, 

Dear Sib.» 

I availmyself of the opportunity of Mr. Hopkins to offer you, 
salutations and the compliments of the season. ' 

Having proposed to descend the river in a few days, I shall 
have thje pleasure of paying my respects to you on my way, and of - 
receiving your commiands for the south. 

1 am Dr. Sir; 
Very respectfully, 
Yr. Obt. St. 

A. BURR. 
Cap, BisszLiii, commanding at Massac. 
]VIr. Hopkins. 

Mr. Burr, Did you receive any other letter from me besides 
that^ A. None. I had a little conversation with M^- Hopkins ; 
none about Colonel Burr's passine the garrison. On the evening 
of the £9th was the next information that I received. Mr . Tyler 
arrived with his barge. They took supper with me. After sup- 
per, some of the gentlemen said th^ must return to Col. Burr, 
who Would stay in the bend above, all night. I invited some of 
the gentlemen to take a pallet with me, which they agreed to. 
Colonel Buri'"^ boat6> neyertheJieisSi came down iu the night. I 
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liad retired to bed, when my centry hailed aload, I arose, and 
undressed, repaijed to the fort. Some one said that Col. Burr's 
boats were passing. I thought thii»a singular thing, after I had 
been told that Colonel Burr would stay m the bend above. Hia 
boats went down to the bend of Bayou, a mile below the fort. 
When 1 returned to the house, { Ibupd i\i^% Tyler had gone Xm 
the boats. 

Ml' Burr Is ^pt the lower bend a good harbor ? A It is. Q; 
Is not the river just oppositp to the garrison a )7ad one ? A. It is, 
I have seen boats sometimes staved on the rocks \n that part of 
the river, \ rose soon in the morning to pay vsi^ respects to Col. 
Burr.. \ went down in u\y bpat \ and was introduced into hia 
room I invited him to breakfast, which he declined ; 1 invited 
him -to dinner, but he declined all m^ civilities. I|e asked me if 
1 had received any news from below. 1 replied that 1 had not. 
He then informed me that General Wilkinson had made acom- 
^ promise with the Spaniards! He said he was sorry for it ; and 

that General Wilkinson oufht to have fotight them. 1 observed, 
that 1 supposed Geueral Wilkinson had acted by orders. Mr. 
Burr. How came DuAbau^h to go ? A. Alter breakfasit, while 
I was at nay ioe-hout>e, Duiibaugh came and asked ioi a furlough 
of. twenty, days. '' He had previously asked me for a furlough to 
go down the river to do buskiess. After a short time, 1 agreed 
athat he should go ; this happened while on parade, and not at the 
" back of* the fort> as his testimony states. It is pioper to mention 
that a boy bad come up with two billets ; one ior Dunbaugh and 
the other for me. HereismiBe. Wh'^n 1 was in Colonel ^urr'a 
boat, he had asked me if I knew of an^ opportunity to send to St. 
Louis by .the way of the lead mines, aiuf whether he could pro- 
cure an express. 1 told him that 1 bad reviewed vay garrison, 
and that 1 had a thought of sending a messeriger, and Dunbaugh 
to be that messenger, ^s he had a good horse ; that it he would 
bear his expences, Dunbaugh might go. Mr. Burr. Is it not im- 
possible to get an express iu that pai't of the country? A It is. 
There is no population in the neiglibprhood of the garrison. The 
Indian title is jusf extinguished. They are just surveying the 
land, but it is a mere military.post. ' 

> Mr. Wickham read the letter in the following terms : 

■ (2) ^ ■ ■ • 

Jan. 30. 
Sir, 
.If you will give Serjt. Dunbar a furlough for 20 days, I engage 
:^ that he shall conform to the terms of it. • • ' 

I . In this case, he will not go to the Lead mines. 

Ef ^ . . Very respectfully 

i. i Your obt. servt. 

A. BURR. 

Mr. Burr. Was Diinbaugh inspected } A. He was, and mus- 
tered too. > Q: Did he showShis clothes? A.. He did. Q. Did 
you tell him to borrow any clothes in which he was to appear oft 
parade ? A. I did not. His own clothes wercthen there, and 
are now in his own box at fort Massac. He wanted to carry hie 
clothes, but I forbade him. I gave him this furlough, with k 
pointed order to return at the end of twenty days. 
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• - - , »^ 

Sergeant Jacob Puobaugh of my company has leaye ^f absenoie 
for twdntjr days fronv date, at which time he is tg retqrn to this 
garrisoii. ^ ...... 

Fort Massac, • J 

' Deer. 3l8t, 1806. . i 

t>AN. BISSELL, Captain. J 

' ist. RiBgt, U. S. Infantry^ , 

Commanding, ■;! 



(Endorseqient.) 



Bruinsburgh ft$, January, Sergeant Jacob Dunbaugh having 
expressed a vi^ish to return to his. company at Fort Massac and 
there being no regular officer at this place I have, from a re- 
spect id the' public service, on his application, to request that he 
may be permitted to join his company. 

' ' bnjh. bruin. 

Endorsed, ^ ^^ ^"^ Tf .V^*^ F"^/^ ^ii^'^n^ V° ^''^''^^ 
: ^ ^alverts two miles from the Gutph. 

When I handed him this furlough, I ^Iso delivered him a small 

billet for General Wilkinson, informing him of what I had done., 

Here is a copy of that letter, 

(4) 

I 

Fort Massac, December 51,'1806L 
Sir— rJacob Dunbaugh of my company haviae solicited the 
indulgence of a' furlough for twenty days, ana Colonel Burr 
pledging himself, that Dunbaugh shall oon^rm to the terms df it, 
I have thought proper to grant the indulgence, and hope it may 
meet your approbaticin. 

Colonel Burr will inform you how I am and how situated. Mrs, 
Bissell is still confined to the house,'but I think, recovering. 
I am respectfully. 
Your obedient servant, 

D AJJiEL BISSEL, Caph 
General Wilkinson^ 
Pr. Col Burr. 

Mr Burr. Do you renumber sending me any message by Dun- 
baugh to the mouth of Cumberland? A. I remember well that I sent 
^lim to buy a. beef; add told him, if he saw Col Burr, he was to 
present my compliments to him. But I did not tell him to proffer 
my services to Colonel Burr nor to any one else. I am an officer 
0f the United States only. That part of his evidence is false. 

Mr. Burr.Did you receive a letter from Dunbaugh while he was 
*t Baton Rouge ? A. Yes on the eleventh June I received a 
letter which he wrote from Baton Rouge. There is no date to 
it. The post mark is Washington, Mississippi territory. I received 
it with other letters from New Orleans. Captain Bisscl then read 
the follg wing letter : ^ ... „. 
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Honored Sir — ^With sorrow I take Pen in hand to inform yoiy 
that I. had to tell the officers that you sent me as a Spy against 
Colonel Burr and had to make outt of what t new a^aing him I 
wrote that you sent me on that Purpes the thought My Capt. was 
interrcsted I told them that he dicf not know wh^t Burr's men- 
ing was to take some men down the Riyer with him. My Capt. 
thought as I h^d been down before him that 1 could find what 
his intention Was. Lieut Roney took me up as a Diseerter and 

{»ut me on board the Schooner Revenge to send me to New Qr- 
eans but I did not go he tuck myfurlow from me I told Him if 
He would give me my fxxxXow that I would go to the General but he 
would not. 

I should be thankful if my Capt. would send me ^ome money if 
there is any for me and my Boots if my Detes air paid. I wished 
more than a thousand times I had staid at Fort Massac I have 
nothine more but still {"emain your humble Serv't. 

J,, DUNBAUGH Sergt 

(In the mdrgin. John Preehard is in (l)ie me S dollars.) 
Danl Bissell Capt. ' - 

commanding 

I am at Baton Rouge, and will Remain untUl I Get a pardon. 

Mr Burr, Had J. Dunbaugh been discharged from service the 
year before? A. Dunbaugh had been a faithful Sergea.nt, but t 
represente]fl to General Wilkinson the propriety of permitting 
him to find a substitute, who oouiddo more service, as he had lost 
the use of one of his fingers. This defect is mentioned in the ad- 
vertisement of him as a deserter. * ' 

^Mr . B. Has heyet been tried for desertion ? A. No. I have not 
jret preferred a charge against him. Q. Is he liable to a prosecu- 
tion .> A. Yes, I suppose so. Q. Did you ever make him a present 
«f a breast plate ? A. 1 did, but not at the time he has stated. It 
was on a day when I lost a son. Mr. Owens was about leaving the 

farrison at that time, and presented me with a yery handsome 
reast plate — I cave my old one to my Sergeant. This was about 
the last of October or beginning of November. Q. Did you make 
a report to the government which has been published ? A. I think, 
a letter of mine to the Secretary of war, has been published With 
a letter of General Jackson^s. 

OrosS'examined. 

Mr. Hay, Is this the furlough that you gave > 

A. It is } but there is soifie endorsement on it of which I know 
nothing 

Mr. Haij, Aye I that is some writing of Judge Bruin's. 

Mr. Burr. Have magistrates a right to enlarge furloughs ? A: 
1 know of no such thing in the articles of war. 

Mr. Half. Had you any previous acquaintance with Col. Burr? 
A. Yes; I had seen him at fort Massac, in General Wilkinson'a 
quarters. Q. Did you know that Dunbaugh was going down the 
xiver. A. Yes, 1 gave him permission ; and such was my confi-^ 
dence in Colonel Burr, and such my ignorance of his movements 
in the western country, that had he asked me for a Sergeant 
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i^nd SIX men I shoaid If^ve indulged him . Q. When you ^are him 
hi« furliMigh^ how far down the river did you expect hira to go ? 
A. I suppos64 hot further than Madrid. However I do not recol-* 
l^et that I gave hjn^ aayparticular injunctions as to that point; ^ 
beoa^seh^ was to return aiaiiy time within twenty days. ^ 

Mr, Hay. You say he waai yout confidential Sergeant?, A. He 
was, I raised him from a first Corporal., He was illiterate and I 
requested him to learn to write. Perhaps I had set copies for him 
myself. Q. Yon had a good opinion of him then till lately ? A. 
I had. 

Mr. Wirt, You said that Colonel Burr wanted a messenger te 
go to St. Louis? A.I did. Q. Do the lead mines lay on the land 
route to St. Louis } A. They do. 

Mr. Wirt. I see in Burr's letter, that Dunbaugh was not to go 
by the lead mines,? JDid you understand he was going by them > 
A. Oh ! no ; I supposed tha.t he Was going down the river to New 
Madrid, perhaps to bring back letters, /knew nothing of Colo- 
nel Burro's movements. Q., Did you conceive that Col. B. guar- 
anteed- h^s return ? A. 1 had but a short conversation with ColO" 
nel Burr, for I was at that time busy. Dunbaugh applied to me 
fpr a .furl{?ugh» but he had before applied to me for one to goto 
New Madrid. Q. Then I understand you did not rely on Burr'a 
guarantee ? A. I cannot say. When his billet was put into my 
natids, I was engaged on parade; and I believe I told Dunbaugh, 
that 1 would see about it. 

Mr. M'Rae, I think you said that you knew nothing of thU 
expeditio^ ? A. 1 heard that Colonel Bvirr had. been tried and 
acquitted in Kentucky, and I had heard it fromtravellii^g igno* 
rant people, who could not give me much information. Q. Thea 
you had received no such information as induced you to question, 
the propriety of his movements ? A. None. I was acquajuited with, 
bis standing, when he left the Senate of the United States. I re-* 
spected him as a former vice-presi dent of the United States, and 
I felt disposed to treat him with all the civility which was due to^ 
iisrank. Q. When you granted this furbugh to Dunbaugh, didj 
you not advert tq his engaging in Burr's service and exhort hinu 
to obey his orders? A. I did not, I only granted him a furlo^g^LJ• 
for'twenty days, Q. Did you speak at all with Dunbaugh whenhe* 
applied for his furlough ?,A. I recollect to have told him, that* 
Colonel Burr had also applied for him to go. I always speak to my^ 
men when they go on furlough, to enjoin on them propriety of 
conduct. I did not call him to my room and give him any private* 
instructions, as his testimony states. I might have called him be-* 
fore me^ and told him to treat Colonel Burr with politeness. I so 
felt towards him both at that time, and in eighteen hundred andf 
five. 

Mr. Burr. Have you the advertisement of the desertion A j 
Yes; it is filed ia Court. It was read. 

' (6) 

\ , TEN DOLLARS RETVARD. 

Deserted on the 19th of January, 1807, when on tie indulgence 3 
»f a furlough, Jacob Dunbaugh, Sergeant in C%»taiji D* BissellV a 
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ddtnpany^ jfirs^United States regimcDt of inAmtry. He is of a 
Dutch diMioent and TV about 5 feet S 1-2 iRcIies bigh« browo hair^ 
blue eyes, fair complexion. He is by trade a hatter. He has lost 
the U8t of one of hlsi finders on the left hand, which stands crook- 
ed inward. Whoever will take up said deserter^ and deliver him 
up to any military post in the United States shall receive the 
above reward and reasonable expences. 
Fert Massac, January 1 0, ISO 7 . 

DANIEL BISSELL, 

Captain commanding. 
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(Endorsement) 

I do hereby certify, that the withia advertisement among ^seve* 
ral others of the same tenor and date was handed to me by Capt. 
Daniel Bissell on the morning of my departure from fort Massac^ 
first of February last; which I distributed in the territories of 
Mississippi and Orleans. 1 do further certify, that Captain Bissell 
requested me to make use of every exertion in my power to have 
the within mentioned deserter apprehended. 

Given under my hand this gSth day of July, at Nashville, in the 
year 1807. 

THOMAS A. CLAIBORNE. 

When Dunbaugh overstaid his time, I wrote to some of my 
friends, among the rest to Lieutenant Hughes, requesting him to 
report to General Wilkinson the desertion of Dunbaugh ; I ex- 
JJressed the great confidence 1 had in him, my anxiety lest he 
should have been deluded away by the followers of Colonel Burr, 
or lest he should be sick ; if he was sick, I requested Mr. Clai- 
borne to furnish him with some money; if he was not to adver- 
tise him as a deserter. 

Mr. Ha^. Have you any objection to produce that letter ? A. I 
will look at it and then determine. 

l^presume it would be necessary to state the civilities which 
have past to and from Colonel Burr. On Butler's trial I was fre- 
quently with hito in the morning. He had been* acquainted with 
Mrs. Bissell from a child. He had sent her* a barrel of apples from 
. the mouth of Cu^mberland, and she returned some little thing or 
other, such as preserves. 

Examination of Judge Todd. 

CpL Burr. Did Colonel Lynch submit to you for your opinioii 
^the title of papers of Bastrop's grant .> A. Colonel Lynch shew- 
<ed me the title papers on which he said the grant was founded. 
^Q. Did he say any thing about my having acquired an interest^ 
&n it ? ,A. No. Q. Did you give any opinion a$ to the title } i was 
inot sufficiently informed of the laws of the territory to give any 
^.lecided opinion. I discovered the grant as founded on acondi- 
l4on, which it was said had hot been complied with, and I was 
inclined to doubt its validity. Q. Wereyou in Kentucky, during 
i he summer of the last year ? A. 1 was. Q. Was there a good 
ileal of alarum among the people ? A. There was. Q Was that 
t»wing to any acts which I had done? A. I saw publications i^ 






Jf- 



(305) ^ 

the prints stating^ that prepiiraticns were making' <^f boats and 
provisions in the state of Ohio : a publication also apppeared, g 

in the ** Western World/' under tl« signature of an " Observer^'' 
ivhich excited a good deal of alarm. Q. How many yeai^shavc^ 
you been a resfdent of Kedtucky? A. Ever eiipee 1786. Q. Can 
you state what has been the general reputation of Gen'. Wilkin* 
son for the last four or five years ? A. For the last four or five 
y&ars I have not seen General Wilkinson. 
Mr. f^r^. His reputation as to what7 
Cb/ondjKKrr. As to integrity and truth. 

A, I never heard that questioned. For the last twelve mohflis there 

has been an unfavorable opinion against him owing to his ofiicial 

and public conduct. There have been publications and republi* 

' catioms circulated injurious to him;; but whether true or false I 

eannot say; ' 

Mr. Wirt, Do you recollect what kind of an instrument Bks- 
trop's grant is ? A. Not of the kind I hatve usually seen. The in- 
strument is from the Governor of New Orleans to Bastrop, grant- 
ing him so inuch land/ on condition that he would settle so many 
families upon it; the government of Spain to furnish them with 
provisions for such alength of time. I undehstood from Colonel 
Lynoh^ that the government had not complied with the condition 
m its part. 
Mr. Hay: Do you recollect \f hether the tiine for the perform- 
L ance of the condition had elapsed ? A. Yes ; it had elapsed. Q. 
' Did Lynch shew you any thing deducing his title from Bastrop ? 
A. No i but he said his title was regularly deduced from BaS" 
trop. Ct . . Was it the original or a copy of the grant you saw ? A. 
\ . It wastihe original in the Spanish language. 

> Mr. JI'Bae, Was the only evidence of Lynches title his own 
declara.tions ? Was there no other evidence of .title to him ? A. 
No other evinced, deducing a title from Bastrop. 

Mr. Tazewell wasa^ain ealled by Col. ^urr, and asked whether 
he bad observed any inconsitency in the evidence of Gen. Wilk:* 
iason. Mr. Tazewell said it was not for him i^o state what his im- 
pressions were, arLs^ing from tfee whole tenor of Gen. W^ilkinson's 
^ evidence. Indeed it wajs impossible for him to answer a question 
put in that way : if he were asked whether in any particular 
part of Gen Wilkinson's testimony he had observed a variance^ 
he would answer the question. He was then asked, whether, he 
had observed any inconsistency or contradiction in the evidence 
delivered by Gen. Wilkinson, before the. Judge, and thatgiv^n to 
the Grand Jury I His answer was, none at all. But said Mr. Ta^e^ 
well^ as I have gone so far in speaking of my impressions, it may 
be proper for me to state what opinion I had formed. I must say^ 
that I saw no good reason for Gen. Wilkinson to invite Col. Burr 
to the western country. 

Mr. Hay, Do you recollect whether the testimony of Swart- 
wout coincided with that of Gen. Wilkinson ? A. They could not 
be said to oppose each other in their testimony. Mr. Swartwout 
^as examined first ; and many of the circumstances to which he 
deposed were unkno\^n to Gen. Wilkinson. 

VoL.5 Q<l 
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Mr. HHy, I «pcak as to the conversation between Sv^iirtwoiit 
and Gen. Wilkinson. 

Mr. 7'azewelL Perhaps ther« was this difference; G«&. Wilkin- 
- sDn stated, that in the absence of Col. Gushing, whcih wad spoken 
of My both q£ ihtm, Mr. Swartwout slipped into his hand the c^'- 
phered belter from Col. Burr. Mr. Swartwout, who discovered 
the utmost frankness and candor in his evidence,. stated the trans- 
action in a different manner. He declared that the letter w as de- 
livered openly, without anycftbrt to conceal it. 

Mr. Hat^. But they both stated the fact to be the sarne^ that it 
was delivered in the absence of Col. Cushirig ? A. Yes. They 
both stated that fact in the same way. 1 would not be willing to 
be understood, that I doubted any thing Mr. Swartwout suid. 
Although he appeared before the Grand Jury, under very unfa- 
vorabl&circumstances, and my impressiotis w ere verjr strong a- 
gainst him 5 yet the ytry frank and candid manner in wh ichhe ^ave 
his testimony, I must confess, raised him very high in my estima- 
tion, and induced me iio form a very diflcrent opinion of him, fiom 
that which 1 had before entertained. 

Examination of Colonel M^Ktc^ 

" Mr. Burr, Did you see any persons seized in the Mississippi 
Territory ? A. At Natchez I saw upwards of 2i> of your party- 
seized. Q. When was this ? A. About the 18th of February. Q. 
Wa[s it before or after my trial > A. It was after the trial. .Q. 
Did you see Mr. Oraliam there ? A. I saw the Governor, Colonel 
Claiborne, and Mr. Graham. Q. Had yoU any conversation with 
either of those gentlemen about scizii>gme by military authority .> 
A» I did converse with Mr. Graham on that subject. I expressed 
my yegret)it seeing you Seized. He told me that I should soon 
perceive the cause of it. Q. Did yoti know of any measures fof 
seizing me by martial law ? A. I heard that some had been taken, 
land these reports were stiJl further confirmed by a letter which 
I received from General VVilkinson. Q. What was in the letter ? 
A. The postscript stated that if! wished to make myself accep- 
table to the government, 1 must seize Burr, Blannerhasset, 
Smith, Tyler, Floyd, or Ralstone. Q. Who conveyed this letter to 
you ? A. Commodore Shaw. Q. ^* If you wished to make yoiir» 
self acceptable to the government^* ? A. if you wished to tax the ' 
jgovernment beyond denial or sbme such expression.* 

Q. Was any proposition made to you by General Wilkinson re- 
lative to the Spanish colonies ? A» There was. Q.Wa§. there any 
invitation to you in retation to these colonies ? A. In 1805 about 
Christmas, I received a letter from General W. asking me whe- 
ther 1 could not raise a number of cavalry to follow his forttines 

* Copy of a Postscript to a letter of General Jamtt Wilkinson H 
John M'Kee^ dated New Orleans, February htk, ISO?. 

" If you want to distinguish yourself and tax the govermnent 
beyond denial, go alone and seize Burr or Blannerhassetor Ty* 
ler or Ralstone or Floyd or all of them^and deliyer them to the 
flotilla.'^ 
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on a crusade to, Mexico. Q. Have you that letter ? A. I har^ it 
not here, but on the Mississippi. I do Hot particularly recollect 
its date. Q. What number of eavalry was mentioned ? A. I know 

not. ''■■'..'_ .. . -• ' ' . 

Mr. Blannerhmset. At the time General Wilkinsbt* wrote to 
jdesire you to seize rae, was 1 in thehandsof th^ civil authority^ 
A. So I understood. 

Mr. M'JSae. 'You held an office under the general govern- 
ment ? A. I have not been in one for 4> years. Q. What office wa$ 
it? A. 1 was agent tot Indian affairs to the Ghoctaw nation. Q. 
And when did your office cease ? A. I wagi removed by thepresi« 
dent in 18©^. Q. Did you not receive a letter from Colonel Burr 
through the hand 9f Lieutenant Jackson. A. I did. Q. Where is 
that letter .> A. It is destroyed. Q. State its principal contentftf 
A. It waswritten on the6th of January 1807, and invited rae to 
meet him at "Bayou Pierre on the 13tb. Q. Tbovou recollect whe- 
ther there was nothing more in this letter, besides the invitatioii. 
A.I recollect nothing more. The letter itself I burnt. 

Mr. Hay. Was no particular object stated in this letter ? A, 
None. Q. And why^ Sirydid you burn that letter .> A.. Because 
I saw men arrested for a mnch less matter than carrying such a 
letter, and I put it out of my possession. 

Mr, Hay. You say there was a postscript to « letter which you 
received from General Wilkinsdn ; what did you understand was 
the purport of that letter ?' A. I did suppose, that we should go to 
war with the Spaniards. Q. Did he state that the expediti^Q w$is 
Unauthorized by government ? A. He did not. 

Mr, Wirt. He gave you then no impressions of an illicit object ? 
A. he did not at that time. 

Mr, Wirt, You answered it > A. Yes. Q. Where is your an* 
BWer ? A. This is my answer. Here Mr, Hay read the following 
letter ; i 

ChickasawSf Fcbrutiry 2^,J^Q0. 
Dear GenernI, 

V Your kind remembrancer of 3 Dee. I received, and 

had written to you immediately after at the Bluffs, hut a French* 
Indian country-man who had promised to call on me for it went 
oT without doing sc, I had written a great deal about recruiting 
in Teiinessee, about cutting and slashing and packing dollars and 
enjoying orium cum dignitate. But *• all our differences amicably 
settled with Spain" knocks all these IJ topi a to the devil, and I am 
again awake to the painful anxiety attendant on a state of sust 
pence. 1 have requested my friend Moore to press the Secretary 
to decide, and 1 expect his answer in less than a month. What-r 
; ever my fate may be, I must always feel myself deeply your debtoi* 
for the solic,itude you have manifested for me. 

Ha» any news reached yoiir capital from Captains Lewis and 
Clar^ ? it is rumoured here that they have been killed ; I hop^ 
sincerely thei'e is nothing of it. 
I have the honor to be. 

With esteem and ^ifi?ctionj 
Your friend, 

IMs Excellency General Wilkinson, 
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yLv,Ha\). U that also your writing dated as late as Fehntary 
last? A. tt is, ' ' '. 

MX' Wirt^ At the time of this correspondence ai»d before, did 
you consider General Wilkinson as your freind, whose agency 
you were wilting to employ with the Secretary at war > K.\ ex- 
pected inucli iess> Sir^ from his interest than his disposition to 
serve me. 

Mr. Wirt. You considered ^him then as a friend, whom you 
would be i^illiiig to trost ? A. I did. Q. Is this your writing ? A. 
It is. Here Mr. Wirt read the following letter. 

*Chick<uaws, Au.^i\$i^\^^6. 
Dear iSir, 

Your friendly <a/it' from Pittsburg, 13 May, I. had 
ihe pleasure to receive at this place a few days ago. 1 thank yau 
sincerely for your letter to the Secretary of War. I hope it wilj 
have the eflect at least of relieving me from the most painful sus- 
pence 1 have ever experienced — I bad addressed him myself 
from Tennessee just before I set out and am now beginning to 
look for his answer — 1 would have written you sooner on the sub- 
ject of my Expectations, but I thought them so well founded ji9 
jiot t(? require even mentioning to the Secretary j they wer« 
founded on a direct and unsolicited promise from himself 
to me that I should l^e provided for in Louisiana as soo^ as the 
g ivernment should be organised. This was confirmed to ine af- 
terwards through Col. MOore and general Trigg, and last winter 
he repeated to several of my friends his continued disposition to 
serve me ; but I remain as ignorant as I was two years ago ia 
what way. I hope it may be in your quarters — ^and soouj for a 
state of suspense is penance worse by far than fasting, I trust 
like a good Catholic, that I ain in a fair way for Heaven, even if I 
should have to pass through a jail: 

I think I understood from Mr. Dinsmoor that he had written 
you at larre, on the late succesful negociations with this nation, 
he has to-oay started to Natchez, from thence to the Choctawa> 
where about the beginning of Oct. the commissioners are to meet 
that nation at Mount Dexter and make another attempt to treat 
for land — I have had some talk with both the White and Red 
M[ingos abaut securing a tract of land to a ChbctaW boy that has 
contrived to prattle himself into my affection-^-this is my business 
, liere — my prospects, of success are not very flattering, as J find 
. the business must be clogged with oth^r negociations. 

On the 28th ult. Col. Burr passed this on his return from Or- 
leans to Nashville and 1 understood he intended (to) visit your 
government. 

If 1 am disappointed in the hope qf going up the Missistippi, 
when I leave tins, 1 will inform you of my course and prospects;. 
With respect an esteem, I have the honor to be. 
Your Excellency's • 

Obedient Servant, . 

JOHN M'KEE. 
Hi^^ Excellenctj General WilkinsoH. 
Mr. M^JSae then also jread the three following letiers ; 



i 



( 309 ) 

, Chickasmoii OctQbtrlQ, 1805. 

Dear General^ ' * . 

Your fric^ndly letter of the Sth tilti ree^ived by^ost 
QVt the 15 iiiAtanti and from some cause or other it was the most 
aceeptable I ever received^ it found me here alone far gone ia 
the blue devili^, doubting whether I had not better expatriate mi - 
self and try my ibrtune amidst the storm now gathering in Ea^ 
rope. You cannot think it »trange that I fed extremely mortified 
irhen I tell you that { have a ye^^r past since May>last been wait«>^ 
ing in daily expectation, of receiviiig orders to repair in a publie 
capacity to some part of your government ; this expectation wa« 
excited by the unsolicited promises of the Secretary of war. It is 
true he has still held out to my txiends the idea that he intended 
to provide for me and it must be admitted that he hasr taken time 
enough to do it well. In th^ mean time boifrever I am sdffering 
the mdst painful anxiety and my cash exhausted to a small sum. ' 
1 have always suspected Claiborne of injuring me with the go- 
vernment, though he declared with uplifted hands to the contra- 
ry. I was informed that he had) in 1801 made some representa- 
tions ta you and Col. Hawkins founded oifi a report made to him 
by Col-onel Joslyn^ that I had abu^d bim and the president in a 
conversation at Mr. M^lntoehes in this nation in very severe and 
improper language ; I have since seen Colonel Joslyn who gave 
me a certificate of which the enclosed is a copy : for what 1 said 
ofMK Claiborne a candidate for an office ia the State of which I 
am a citi^eai I certainly can be accountable only to him^ not i^ 
the government that has since cloathed him with the muxile of 
its poller. If I had learned ornate et polite discere to a man whose 
head and heart were neither of them formed to my taste, on the. 
scale of ^reat Mingo's^ perhaps I might have been fitted with an 
office e^er this \ however", nil clesperaadum, Teucro duce. lil^re- 
main here till X'mas j the Choctaw treaty I fear will fall through 
this season and that will not be among my l^ast disappointments, 
for I bad som'e expectation of procuring at it a tract pf land for 
my young Choctaw. It is reported here from Cumberland tha^ 
the Secretary of war has written that if the Choctaws wish to sell 
land they must send deputies to Washington. 

Cressite, &c. is very catholic, but when, I proceeded father to 
" bleach high^' I blushed to the iSngers ends^ but why, 1 would 
not tell you for all my hopes in the government, on paper I 
mean. - , • 

With sincere respect and esteein I have the honor to be 

Your Excellency's 

Obedient Servaniy 
- JOHN M'KEE. 

J^JExceUeficif General Wilkinson^, 

The irregularity of the mail-CArriers occasi<>ned this to be a 
inail later than I expected. I am now informed by a letter from 
Mr. Dinsmoor, that the commissioners will meet 'the Choc- 
taws about the first of November, and this morning I set out 
with your friend General W. Coll?ert to Mount Dexter to attend 
the treaty. 

J/M'KEE. 
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Ch jcitASAv BxxiFW, December 26, 1806. 
Dear Ger^ral-^So many oportunities present theinselves here 
for#onveying a letter towards Orieand, that I would be wngrate- 
llil to leave this without at least oiferifig you the eompliments of 
the season^ and tny hcai*ty prayers fojrvthesucccssofyoiir bark,on 
this tempestuous sQa of liberty^ for with all m^ confidence in her 
staunchness I cannot help feeling SQine auxiety on account of 
sunken rocks and the corsed pirates that infest her tracks 

I set out to-morrow morning for the Chickasaws^ and if you 
should have leisure to inform me of your health by post, I will re- 
maiii there loQg enough to receive it, and I hope not much long- 
•r. 
I have the honor to be with very sincere respect and esteem^ 
Dear General, 
Your obedient servant^ 

JOHN M'KEE. 
His JSspceJkncy General Wilkimon. • 

I 

; 

- ./ Natchez, •/fl«Mflry 25, 1S07., 

Dear General-^\ wrote you a note from t)ie Chickasaw BIujSs^ 
about X'mas. Soon after l set out for this place, where I have 
been ten days, and will yet remain perhaps too weeks longer- 
just to laugh at the ridiculous scenes that are passing before us. 
There is a wide field for conjecture, and every man takes his 
own direction. The Utile mingo here has assume^ a military alttf 
tude to defend the after and the throne as well against Colonel 
B urr a^ the encroachments of the army. 

I have little doubt that ere this you will have set me down asa 
Burrite, and as little that you will believe me when I assure you 
that as yet I am hot ; and I must' know the object and the means 
better than 1 do befbre 1 can be. ^Tis true thatfaaving nothing to 
do and hearing that some great ^terprize was on foot, pratron- 
iaed by many great men, and winkM at by the government, I 
came here to profit by any opportunity that might o^r of better- 
ing my situation by honoranle entetpriae. As yet t see no way 
open, but in the face of my country^s laws, and desperate as my 
fortune is, I will never deliberately 4*> an ict that will prevent 
me from retarning to the spot where I was born. 

I have lately received a letter from ]\fn Simpson, sayiing, 
" your friend General Wilkinson wishes you were here^ as he 
has it now in hispower to sei^ve you/' This to me just now is vor 
ry interesting inforxnation-^raiid by return of the mail willbfe 
glad to hear from you. 

Need I tell yoii, that considerable pains are taken and taking 
here to render ycTor naroe unpopular, and by persons^o^ I am 
informed, who speak much of the law.s and constituted ai^ho* 
rities of the country. 

- Your friend Dinsmoor, Freeman, and M*Kce, occupy a room 
here and laugh at this puddle in a storm. 
I have the honor to be very respecttully. 
Your Excellency's 
Obeclient servant. 

JOHN M^KEE. 
Hi* £!sceU£ncy Gmtrul Wilkinson, 
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HuNSTON,'-FeAri«Jry 16, 18or. 

D^ar Gentrali^l received a few days at Natchezi your favor ' 
of the 8th instaat, and nothing could have given me more 
pleasure, for the strange distant reserve of some of my friends 
in this quarter, and an observation from Doctor Qarmiohael th^t 
my note from the Bluiffi had excited some suspicions of me in a 
bosom, that shall never be justified in haboring any, had mortifi- 
ed m& sorely ; read that note again, and if it does hot speak the 
language of a heart that loves you, I must have been very unfor- 
tunate in expressing myself. ' 

I never was a Btfrri/e, nor can I ever give myself up to schenies 
of lawless plunder — ^tis certain that in my present situation I 
might have eneagedJn any honorable enterprisse,' however ha- 
zardous-^but the late one suph as it has been represented, is 
such as 1 hope no friend of mine will ever suspect me of favor 

i have not means, and if I had, I have not at this moment th6 
time to give you mueh information on the state of things in thia 
country. 

May your purse keep pace with your heart and may you live a 
thousand years. 

Your affisctionate friend^ 

JOHN M'KEE, 
Hts Excdlency General Wilkinson, 

Mr. Burr. Did you make any reply to that postscript ? A . I did 
not; t answered the letter itself. * 

Mr. Hav complimented Colonel M'Kee's letters ; declaring them 
to be excellent modeh of the Epistolary 4tvle. 
. Mr. JStfrr observed, that a number ojT witnesses whom he had 
summoned, had g|One away during his indisposition, and that he 
had but one ^nore witniess to produce, except to establish certain 
circumstances against General Eaton. 

Mr. Blannerhassei then requested that a Mr. Gates might be 
called in on his beh^. 

Examinafion of Nathaniel Gates, 

Mr. Blmfitrhasset, Will you state what you know about the 
seizing of the boats and provisions near Marietta? A. t was pre- 
sent at the time of seizing the boats. There were a few barrels 
of kiln dried corn meal on board, and a few barrels of apples Ve- « 

longing to Mr. Putnam. Q. Did you see any officers on duty ? A . -^ 
I saw militia officers ; General Buel and his aid-de-camp, Cap^ * • 
tain Clark. Q. Were you a militia man? A. I told them they 
had no right to call upon me in that character^ during my present 
capacity. 

Mr. Blannerhasset. You bad been used only to carry a fife and 
not a musket > A. Yes. Q. Did they accept of your apology for 
not acting > A. They said, that if I would attend at twelve , 
o'clock with my musket, 1 should be immediately discharged. i 

Mr. Blannerhasset. Did you sec any, authority under which ; 

General Buel acted ? A. Y«s > he shewed me a paper, which he -J 
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said was bit authority from Governor Tiffin. Q. Didyouscc the 
bo^t that wsifl built for my family ? What b^ become of it ? A . 
The last tipie 1 s^w it, it lay in « very uneasy posture near Ma- 
rietta- 

Cross-examined. 

Mr. Wirt,' As far as I understand you, you were called oa to 
s^ttack the boats ? A. Yes. Q. And you were called on to carry a 
jwnslcet? A. Yes^ <i. And you were unwilling to do it ? A. I 
was. Q. That is, you were willing to. whistle and not to fight ? A. 
yes. 

The following deposition of Charles Fenton Mercer, was then 
offered on the j^art of the accused and read. 

Ci>y of Richmond, State of Virginia, 

Personally apppared before me Edward Carrington one of the 
magistrates for the city of Richmond aforesaid, Charles Fenton 
Mercer, of the county of Loudon and Stlte aforesaid, a witness 
summoned to attend the trial of Aaron Borr, who being duly 
sworn on the holy Evangelists of Almighty God, deposed as fol- 
loweth, viz: That having been called to the neighborhood of Point * 
Pleasant, at the mouth of the great Kanawha, between the 20th 
of 'September and 6th of December, 1606, to transact some buai- 
ness, relative to an estate which he has in the county of Ma- 
son, he became acquainted with Mr* Herman Blannerhasj^et 
through^ the introduction of Mr. J. Alston, of South CarpU- 
na, once a fellow student of the deponents, in the college of 
New Jersey. This acquaintance commenced about the first of 
November, near an open boat on the Ohio, in which Mr. Alston, 
attended by his family with a carriage and pair of horses, a.nd 
accompanied by Mr. Blannerhasset was desce/iding the river as 
far as Kentucky, from whence he expected to prosecute his jour- 
ney home by land. The reputation which Mr. Blannerhasset had 
acq^ired^ ibr talents, learning, and taste, and an accentric and 
somewhat a romantic ^mode of life, rendered this unexpected 
interview one of the most interesting events which occurred to 
this deponent during his residence on the Ohio, and he accepted 
with mufh pleasure^ an invitation from Mr. Blannerhasset to visit 
his then beautiful and once much celebrated island. It is true, that 
about that perdd, and for several weeks before, repprts were in 
circulation, that Mr. Blannerhsi^sset was engaged with Colonel 
Burr in some common enterprise, which, many persons imputed a 
highly criminafd^esign. Butthos^ reports, and especially the in- 
jurious suspicions often connected with them, seemed to hare 
arisen from pre-existing prejudices against Col. Burr, which it 
was not dimoult to trace to an origin very remote from.thc 
designs now ascribed to him ; as the reports were believed 
and propogated by those who spoke of th^m with a conviction 
and a zeal^ proportioned to their ignorance, or malignity ; and as 
they were in themselves most improbable, absurd, and ridiculous, 
the deponent considered them entitled to no serious considera- 
tion. About the middle of NoyemfDer thQ deponent again saw 
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Mr. Bhtmtrhatsd wX the house of Colonel Andrew Lewis^ on the 
Ohio, ihiee aiiieaiiom Foint Pleas^t, \* here he alighted from 
his horse for an hour or two^ in his journey from Kentucky. In a 
conversation which then occurred he adverted with much sensl- 
bi-ltty to the reports above mentioned, which had then become more 
currentj ' and ,to which every day was adding some new exagge- 
ration, and declared them to be utterly false. He was tlie last man 
in the word, he said, who. would be disposed to disturb the peace 
or impair the prosperity of the United States. Weary of political 
situations in nis native country, he had sought, he added, and 
found an asylum in A-merica> the tranquility of which, he could 
never violate. ''v.Hehad indeed'^he admitted, ** united with Colo- 
nel Burr, (whom public rumor had injured. as much as himself,) 
in the plan of colonizing and improving a lar^e tract of country 
on the Red river, originally granted by the king of Spain to one 
Baron Bastrop, and lately purchased by Colonel Burr of a gejritle- 
man of Kentucky/ The tractcontained eight hundred thousand 
acres; and the eondition with Colonel Burr and himself were to 
pay, for it wals, forty thousand dollars, but by distributing a part 
of it in hundred acre farms, among a number of emigrants^ whom 
such an inducement, they expected, wpuld^invite to join them, 
they had no doubt on the most moderate estimate, of being able 
to raise the value of the remainder to more than one million of 
dollars. Mr. Blannerh asset declined the pressing invitation or 
Colonel Lewis to make a longer suspension of bis jouniey,aI- 
ledging as his reason for prdaecutii^g it with greater. rapidity^ 
that the servant who accompaiiied him, had been sent to nim in 
Kentucky by Mrs, Blannerhasset to urge his immediate return 
.home for the protection of his house from the fury of a mob who 
had threatenea to burn it down. {le added also« that he expected 
to leave the island in ten or twelve d^ys after his return, as it . 
was his intention to remove his family down the rivdr before the 
severity of the approaching winter sat in, and renewing his for- 
mer invitation to the deponent, politely hoped that he Wbuld 
commence hid journey to the interior of Virginia within that pe- 
riod. 

Sometime after this conversation, on Saturday evening, the 
6th day of December, the deponent arrived in the course of his 
journey home, at the shore of Ohio, opposite to the island of Mr. 
Blannerhassetr and having fii^st learnt, with some surprize, that 
Mr. Blannerhasset was yet on the idand, crossed over to his, 
house in a violent storm pf wind and rain. That evening and the 
following day , he spent at the most elegant seat in Virginia, and 
in th^ society of Mr. Blannerhasset and his lovely and accom- 
plished lady. He saw no other persons on the island, except 
their two infant children, their servants, Mr, Neale, the 
clerk of the Court of Wood county^ a Mr. Putnam, who had 
come from the Ohio side of the river, to rent the island of the 
proprietor, who was soon to abandon it, some young ladies who 
risited Mrs. Blannerhaiiiset on Suhd ay morning, a^nd two or tbreo 
of the inhabitants of the Virginia shore, who came io enquiry 
of the djepMeitt thf^.price oi some lands, which hj9 had adver- 
tised in the adjoining county of Mason. The deponent having ex- 
pressed a desire which he felt on visiting the couiiivv the year 
Vol. $, , E B 
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belbrfitobecoriie the purcliaser.of Mr^Blannerhasset's farm^he had 
the godness to show him the plan and arrangement oi'his house. 
Every room in it uras opened to his inspection. As he walked 
through the diH'erent apajlmentg, the proprietor frequently apo- 
logised for the coitfusioii into which its furniture was thrcnvn 
by his pref)aratioit for his leaving, it, and observed that the 

freaterpart o4' his furniture, hi* musical instjuments and his li- 
rary containing several thousand volumes of books, were pack- 
ed up for immediate removal. His children were also habited ia 
their habited dress Nothing he added, delayed his departure, 
except the' unfinished Condition of the boats which were to take 
Jiim down tiie liv^er. 

Finding that Mr. Blanuerhasset estimated h\^ farm, contain- 
ing one hundred and ei[;'hty acres of htnd, with its improvements, 
at fifty thousand dollars, which he remarked was ten thousand 
dollars less than they had cost him, the deponent abandoned all 
idfea of becoming their purchaser, and the rest of the time which 
he spent at this beautiful seat, was employed in conversation with 
its proprietor and his family. It turned gffon his removal to the 
Ouachita, the name of his new purchase. He pressed the depor' 
nent to become a partic^ipant in it, suggesting how much it would 
augment histbrtune, and enforcing the iuducement which he 
offered to his interest, by an assurance, that the society which he 
invited the deponent to' join, would soon become the most select 
and agreeably in Artierica. Hej spoke of Colonel Burr as the 
moral head of it, and. when the deponent expressed a doubt of 
the pcrniabancy and happiness of an union, formed under such 
an auspices, and dwelt on such traits of the general character 
of Colonel Burr, as he deemed exceptionable. Mr. Blannerhasset 
^'indicated him with tho enthusiam of an ardent admirer and 
friend, and furnished the deponent with facts of which he had 
never before heard, and which he treasured up in bis memoty, as 
the foundatioji of further enc^uiry into the character oi that gen- 
tleman, ^rhey related <jntirely to occurrences of ancient date, and 
on this side ol'the Allegany., 

Mr. Blannerhasset having intcijded, before.the deponent r each-* 
ed his house, to visit Marietta on Sunday evening, ih^ deponent 
vailed himself of a double juotive to quit this attractive spot. 
He did ' not leave it however, without regretting, that the 
engagements of* \t^ proprietor, and h'l^ own dreary jouFney 
but juat begaii in the commencement of winter, forbade him to 
. prolong a visit, which, although so transient, had aifbrded him 
so much pleuvsure. It is but a tribute of merited gratitude to add, 
that he left it iniperfi^ct gi^od will to all its inhabitants; All that 
2ie had seen, heard, or felt, corresponded so little with th^ cri- 
' jninal designs imputed to Mr. Blannerhasset, that if he could 
liave visited him with ijir>favorable sentiments, ihey would have 
yanivsh^d before the light of a species, of evidence, which if not* 
reducible to the strict rules of legal testimony; hath nevertheless 
n potent iiitluencp' over all sensible hearts, ahd which, though it 
; do cot possess ihe formal sanction, hath often more truth than 
; oai lia or alHrmations I ^What ! will a man, wliQ weary of the agi^ 
//tations of the world, of its npis^ an4 vanity, has unambitiously 
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retired to a solitary island, in the heart of a desert, atid created 
a terrestlal paradise, the very flowers, and shrubs, and vines of 
which he has planted, nurtured and reared with his own hands: 
a man whose soul is acpustomed to toil in the depths of science, 
mid to repose beneath the bowers of literature, whose ear is form- 
ed to the harmony of sound, and whose touch and breath daily 
aVaken it from a variety qf melodious instruments-^wiji such a 
man start up in the declirie qf life, from the pleasing dre«m of 
seven years slumber, to carry fire and sword to the peaceful ha- 
bitations of men who have never done him wrong } Are his mu- 
sical instruments and his library to be the equipage of a camp ? — 
Will he expose a lovely and accomplished woman and two little 
children, to whom he seems so tenderly attached, to the guilt of 
treason and to the horrors of war, a treason so desperate? A 
"war so uneqq^l? Were not all his preparations, better adapted to 
the innocent and usefuf purpose which be avowed, rather than to 
the criminal and hazardotisenterprize which was imputed tohim. 
Whence arose those imputations ? From his union with Colonel 
Burr. 3ut it is evident, tha.t he has been led to this union from , 
his admiration of the genius, and confidence in the virtue and 
honor of the person with w|iom it has conriected hiim. That which . 
with a harsh judging world, ^s the foundatiion of a belief of his 
guilt, when thoroughly and cajO^Jidiy examined, carries'on its 
fape therefare, the stamp ©f his innocence. Such were the senti- 
ments with which the deponent left the island of Mr, Blanncr-r 
hasset. He has only to^ add^ that he reached Marietta;^ after a 
ride of fourteen miles, in company with that gentleman, at nine 
o'clock at night; that he slept at the same house with hini 
and parted from him with much regret oji Monday morning, at 
the house of Judge Woodbridge. Mr. Blannerhasaet on thatday 
went up the Muskincuni to visit his boats and the deponent pro- 
secuted his journey home. 

Giv^n under my hand this J^lst of September, t807. v 

E. CARRINGTON, 

. Jiere Mr. Wickham read the following afirdavit. 

The affidavit of Julian Dbpestrb, of lawful age, 

. ^ Siaith : I have no knowledge of Cot Burr ever entertaining 
any designs or intentions against the peace of the pnited States 
nor against New Orleans, nor against any other part of the Uni- 
ted ^^tes. Nor have I any knowledge of bis having any designs 
against any partof thq domii^iona^ofthe king 0f Spain, solon^ as 
that power spould keep ^t peace wjth the pnited States. 

In the last days of July 1 8Q6, in one of my visits to Col. Buri- in 
Philadelphia, 1 comniuuicated tq him my desire to make a tour in 
the western, country to seek for an advantageoufs situation for ray 
family. Col. Burr told me that if I WQuld be ready, he would be 
clad to go to that country with me : and that if i could be at Bedr 
lord by the tenth of August, we would spend there a iew days„ and 
then proceed by Pittsburg, adding obligingly, that he would in- 
troduce me to some of his friends, who probably would be the 
ipostproperpersons to direct me in sp me requisition' j I agreedj^ 
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and the 11th of August I met Col. Burr, at Connelsborg, :»iidqoa- 
tinued in his cocnpaQjr till the second or third of September, that 
I left him ai^w miles the other side of Chilieothe. 

We spent about seven or eight days of the time I was with CoL 
Burr at the springs of Bedford, then we went to Pittsburg where 
i was introduced by him to General OHara. The 22c| of August 
we went to Mr. Morgan's, halfway we met with his two sons, 

^the eldest and the youngest, who came, sent by their father to 
welcome CoL Burr and accompany him to his house, there we 
dined and passed the iiight ; next morning we went to breakfast 
at Washington. Mr. Morgan's eldest son accompanied us; after, 
breakfast we parted and continued our journey . When . we tra- 
velled in the back part of Virginia and in the Ohio, I saw several 
men comings some in their name and some in the name of several 
others to Coi. Burr^ they generally told him that they had under- 
stood, that there would be a Spanish war, and that he was to have 
a command, in which case they came to offer themselves, mani- 
festing the. pleasure they would have to serve under his orderff : 
Colonel Burr would always hijar what they had to say, and an- 
swer them in my presence, and I must^say, that so long as I tru-^ 

' veiled with him he never avoided niy presence to speak to any 
body; ingener^L his answers to them were, .that tnere was no 
such thinj^ as a v/ar till now, and that he had no kind of coramiiji- 
sions of government -, hut that if it happened that there ^should 
be a war, which he thought would be the case, that he would 
make every efibi^t in his pawer to take an active part in it, and- 
that if he. succeeded, he would be very glad to command sueh 
brave men ; 1 saw them all go back very well pleased with him ; 
it was about that time on my observation to Colonel Burr, if fie 
had really a mind to take a part in a Spanish war, jf there was 
one, that he asked niQ if in that case 1 would accept service ia 
the arx^y of the United States, pr, if the views of government 
should tvot extend to ppnquest, in a private enterprise, to be cojrn- 
posed of Volunteers, adding that such expeditions were permit- 
ted by the la If s of the United States in case of war ; I answered 
him all at once, that if he had credit to procure me such situation 
in the army as would suit me, I was Yery willing ; he then re* 
plied that he understood it so. 

We arrived «t Marietta ifhc tHh August, and the 27th, we 
went to visit Mr. Blannerhasset on the island ; we dined and 
passed the night the re^ the 2Sth, we eame back tp Marietta, and 
the S9th we took the road to Chilieothe, where we arrived the. 
31st. . - .. 

The 2d of September^ lleffc Colonel Burr about twenty 
miles from Chillicothe j he pursued his joirrney to Cincinnati, 
where I declined going with' him, having an intention of visiting 
Upper Louisiana, and fearing my time was already too short; 
from that time 1 have not seen him, (except a moment at Louis- 
ville,) where I had Spent a few days with my friends •, that was 
about the tOth of Septeiiibcr. At my return, about the 20th of 
October, 1 found him again at Lexington, busy and much en- 
gaged with eld papers and others -, he told me he had made the 
purchase of the Ouachita landsj, of which he had spoken to me, 
and olfered to accommodate me with as much as I pleased. Tot 
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tfie sarae price Jt coat him. I acknowledged this mark^of friend- 
ship ; but told him I declined tbr the nnotnent^ because I wapted ^ .^ 
to go to iee and, provide for my family ; he then. asked me if I ; 

renouoc^^d to take a part in the Spanish war> if ther> v^as,one ;. 
Hold him there was none yet, that even it was niy opinion, 
there would be. none, but in case there should be one* if be plea- 
sed to s^nd me word of it> and of the situation in the army, he 
would have obtained for me, 1 would b& on the spot a^ soon as 
himself. He agreed that 1 was right ; but told me he.believed 
there wolild be war, ^nd he hoped i would stay a day; to take 
his letters. I agreed, and the next day he sent me a letter for 
H. B. Latrobe, which i delivered on my passage at Washington 

city: 

The depone^nt, on eross-examination, on the p^rt of Coloiiel 
Burr^ being asked the following questions, viz. 

Q. Did yim, when at Margan^i^, hear Coiopel Burr talk ;pf any 
military expedition, or of a separation of the union .^ A, No* 
except during the dinner^ when old Mr. Morgan began once or 
twice speaking about the rumors of a separation of the western 
from the eastern states ; but CoL Burr seemed not willing to en^ 
gage in such conversation, and<lid all he coujd to get rid pf it^ 
seeming more pleased with the conversation of the ^ladies^ 

Q» Were you. generally near Colonel Burr^ or separately en- . 
gaged ? Did you see him engaged in {^articular conversation du* 
ring that visit .> A. I heard the Morgans give their testimOlny^ 
and I do not know for ray pari when such long conver«ationa 
could take place ; ii was not before me, and Colonel Burr wal( '^ 
but yeiry linile time absent from me. After dinner I left him 
>vith the company, and with old Mr., Morgan in the ^arde^n^ 
where Colonel Burr came and joii^ed us witii the ladies, about 
fifteen minutes after. We were toother all the remainder of the 
day,in the walks we took, and visits we made^ except when I was 
abed. Colonel Burr took the candle, and. went out tixe doors for a 
few minutes^, and then c^me back to his bed. 

Q. Did you hear Colonel Burr, during the time you waa with 
him,'talk of^ separation of the western from the eastern states? 
A. Never ; t only remember that in almost all the house« we 
stopped to, people* would often engage ii conversation with us 
upon that subject^ but Colonel Burr would always laugh at the 
idea. 

Q. Did it appear to you that he was or he was not seriously in- 
terested in making some new estafolislHnentsinJands, ? A. His 
project of purchasmg lands on the Ouachita was a more general 
topic of our conversation when we weretraveilfng, and he seem* 
ed anxious to prevail upon me to engage in it. . *i 

Q. In what state of mind was then old Mr. M6rg^n ? A. We 
were told that he had been of late very sick, and he aJipearcd to 
be quite in dotage. 

(Signed) JUL. DEPESTRE. 

CtVw of Richmond, «. 

Personally appeared before me, Edward Carrington, a magis- 
trate for said city, the above named Julian Depestre, and made 
Oath that the foregoing affidavit by him subscribed is true. 
Given under my hand, this iBt Oct, 1807, 

■ E. CARRINGTON/v 
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Elijah Joves was then called on the part of Mr: BlcPnncrTkttssei, 

Mr, Tfickham. Will' you relate the conversations and ti^ansr 
actions, that passed between Mr. Blannerhassct and yourself? — 
The counsel for the prosecution objected tp this-question. Couldl 
the declarations of Mr. Slannerhasset be considered as evi- 
dence ? ' 

Mr. Wickham enquired, whether the dedarations previous to' 
the act alled^ed as an of&nce, might not be received as evi- 
dence f 

Mr. Btannerhasset6b^ryed,thsA his declarations had been frc^- 
quently quoted and urged against him, particularly in relation 
to the Hendersons. Had he not the same right to quote his 
own declarations, whca fhey lyere brought forwaird for his vinr 
dication } ' 

' Chief Justice, And'any person who accompanied. Mr» Blaijuer- 
faasset may be considered as ^ competent witness. 

Mr. Hat/. Did you then go do\^n the riyer .? 

Witness, I did not. Q. Did you ^gree to go with Mr. Bljwncr- 
hasset? A. There were no articles of agreement between osj^, 
though I agreed to go. Ther^ was however nothing binding and 
I'dicl notgo. 

Mr. Hay, How easy would it have been for Mr. Blannerhasset , 
to have made certain proppsitioi)s to gentlemen, for the purpose 
of keeping his real object outof yiew. ' . 

Chief Justice. Whatprevented your going ? 

fjTitness, BecaiusG Mr, Blannerhasset went offbefore the time 
that was appointed. If he had remained, \ if the boats bad been 
imi shed and not stopped^ I certainly should have gone. 

Counsel. Proceed with your evidence. 

Witness, In the fall of 1806^ 1 called on Mr. Blannerhasset, at 
Marietta, to know on what terms 1 could go down the river with 
him.— ^ — I informed himj that if we could agree on terms I 
would go with him. He said, that 1 should be furnished with li- 
quors and provisions, when going down the river, and that at the 
end of the journey I should receive one hundred acres of land ; 
yet the engagement was to be no ways binding upon me j^ and I 
might leave him whenever iVas dissatisfied. I mentioned there 
was a rumor in circulation that there was something else in view 
besides the settlement of the Ouachita, and that his designs were^ 
hostile to the U . States ; if so, he had better inform me at once, for 
if he took me with him under such circums^tances, he would take 
an enemy^ He said they were not hostile to the^ United States.-— 
1 asked him if thfty were obstructed by a party in descending th^ 
river, whether they Troijfid defend themselves? He replied, that 
he would not resist the constituted authority, or persons lawful- 
ly authorized tcstop him ; but if they were not lawfully autho- 
rized, the lawp' «f the United States would bear him out inre- 
sisting. He observed that those who went on the first to settle 
lands, would have the most, as he >\"ould'. dp the most help to 
them. / . 

Mr. Wtckham. Thenj-eur agreement Was to leave Mr. Blanner-, 
hasset whenever you pleased? Ai It was. Q. Was thcj presi* 
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denies proclamation received before their departure ? A. I think 
it was not till afterwards, though I am hot positive. 

Chief Justice: Mr. Wciodbridge said it was not received till 
Friday afterwards, ~ ' ^ 

Cross-examined . 

' Q. Ji.i what time did he §ay he should leave the island I A^ 
Different times were st.ited. He intended to have started earlier 
than he didy but Colonel Barker did not finish the boats in titne. 
He thien $aid, that he sliould start as soon as they were fiiiished. 
Q. Pid he positively dcuy that he faad-any hostile designs against 
tbeUnited-States? A. He did deny it. l told him if he had any de- 
signs hostile to theUwt€d States, be had better tell meat once, 
^d not to take me in, for if he did he would tate an enemy. He 
lifted uphis bandit to heaven and said, he,had iM)t. , 

Mr. MyEae. Did he say that you should receive information of 
the object of the expedition at theinouth of Cumberland ? A. 
Yes ; t|iat 1 should i^at such satisfactory information at the mouth 
of Cu Siberian d, as would con^rm nii5 in my resolution to go on. 
1 asked him if Colonel Burr was to meet him do\rn the river. — 
' be said it was probableVbut he did not $^y where ; but he seemed . 
to speak of th6 mouth of Cumberland as being the place, .vvhc*re . 
he M^as to meet him. 

. Mr. Blanrierhasset/ Did f not bbaecye thiat information would al- 
so bte given to you at Limes£one, <ir the falls, and at other pla^pe^ 
down the river ? A. Yes ; ;fou said that I would get better iu-^ 
formation than I had received a.t Marietta. 

Mr. Blannerhasset Did you not tmderstfcnd that the farther 
you went down the river, and the nearer you got to the Quacbita 
land,: the better informatiop you Would receive about that land ? 
y A. I understood from you, that I would ^receive such Sjatisfacto- 
ry information down the river^ as should determine me tp go on^^ 

' '' ' - , ' '' ' • , 

Thomas Bodlet^, 

} Mr. B*trr. Do you ]cnow of my purchases of land of Colonel 
I Lynch > A. I do — I think in the month of September, 1806, while 
: Colonel Burr was in Kentucky, he and Colonel I%nch came to my 
offiqe-. I was clerk of the Circuit Court in Kentucky, and mine 
was an office of record. They stated to me, that they were mak- 
iag a contract for land, and. asked me to draft a decree for thera. 
1 was at that time much engaged myself, I made a memorandum 
of the terms which i}\ey explained to tne^ and directed one of the 
[ young men in the office to draft a deed. That deed did not>please - 
; them and anotherwaa drafted, vi^hichu^ as recorded in the office of 
I William Todd, notary piiblicl After the decree was drafted, they 
' shewed me the plots of land, and Colonel Lynch told me, that 
:. he sold his interest or part of his interest in the Ouachita grant ; 
i| and Colonel Burr liad settled^ part of the purchase money with ^ 
'; Mr. E.Livingston, and had received the bg^lanccinKentucky bank 
[ bills and drafts on NeM^ Vork. A part of the bills I myself re- 
ceived from (^olonel Lynch in payment of a debt. 

Mr. B:rr. About that time was there no great deal of qon- 
Tersation^bput a Spamsh war ? A. There was a great deal. Q. 
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Were not eApeditio/is against the Spanish tefriiori«$ a very 
cofnirion topic ? A. The Spanish was frequently mentioned at 
'musters. War was considered asihevitable, and it was said to be 
stated in letters from the eommander in chief on the Sabine^ 

Mr. Burr. W^ there not a general ardor on the subject, espc» 
cially among the younger part of the community } A. There was. 
There was a great deal of ^cal in some parts of the country, — 
A great many expressed a willingness to join in a war. There 
are many young men in. Kentucky, at any time ready to engage 
in a war that is authorized by the gorernment, and particularly 
in one with Spain. 

Cross-examined. 

Mr. /fej^. Is it customary in that country to have deeds rcqard- 
ed in a notarial olfice ?A. It is, w:hen t^be deed iste go to a ditfer- 
ent state. Mr, ^ajjr asked Mr. Wiekhapi if there was any copy 
of that paper in Court. MK Wickham replied that there was not. 

Mr, Hay. As the paper has be^n mentioned, it is better to pro- 
duce it in Court. 

Mr. Burr, A gentleman had said that my purchase of Ouachita 
land wa3 all presence, t wished to show that money had been 
'p4i^ oh that transaction. 1 did not cotpe here with iriy deed to 
establish a title. Mr. M'Bae to Mr. Bodley. Did you see the 
deed > I saw the original. It i« now on record, and I recollect its 
f^- 'contents. Q. How much laird was this deed for .^ A, I am not 

yser tain about the number of acres ; but the impression^'nn fey 
mind is, that it was for 500,000 acres. 

Mr, Hatf Did you not understand from the parties that the pe^ 
riodbad expired for complying with the conditions of Bastrop's 
^grant ? I understood that it had been so from a default of the 

foVernment, but that it had afterwards renewed the grant.- Q. 
'^ as this* transaction with you before or after Judge T!odd M^as 
consulted .> A- It was one or two years after the consultation. 
Mr. Jfirt. Did you see the original Spanish grant? A I am 
not certain. I saw many papers recorded in my office, but I am 
not certain whether that was amoner them. 1 saw. a copy inSie 
hands of Colon* Lynch. ^ "^ ^ 

M^.Hay. Did Colonel Lynch ever show any grant transferring 
Bastrop's title to him > A. I do npt think he did. 
' M.T,Wirt, On whom were the drafts on New-York df awn ? 
A. On George M. Ogdejn. 

Mr. Burr. Had we any cenyersations about a Mexican expe- 
dition? A. Yes, frequently : and frequently be spoke about « 
Spanish war. ^ He spqke several times on this subject to me and 
others. He thought if there was any war with Spain> that it 
was the Intercast of the (United States to carry an exped ition i nto 
Mexico. He i^aid, that he himself would willingly engage, and 
asked me, whether m^jx could be got in Kentucky to embark in 
it. I teldhim, I thoiight they coutd. \, 

Mr, Hdty. Did you mcdce any contract with Colonel Burr for 
flour ? A. He said that be expected to settle the Ouachita land, 
and in the cVieat of a war, he« would stipulate with his men to gb 
against the Spaniards^ and that tbea be woujd take from me 
any quaniity of flour, not exceeding two boatloads. 
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Colonel Charles Lynch.' 

Sir. Burr. Will you relate whether I purchased atiy land of 
you, and how much ? A. Ye;S— -You purchased my iaterest in 
Bastrop's grant, wherein was about three hundred and fifty 
thousand acres. Q,. Did I pay you any money ? A. Yes^— about 
four or five thousand dollars. Q. Did you suppose the three 
hundred and fifty thousand acred was exclusive of Livingston's 
claim ? A. I will explain. I claimed under Morehouse, and also 
mirchas^d a mortgage of Stephen Warta. I found that Edward 
Livingston had also purchased the same mortgage. I commenc- 
ed a writ against Morehouse, and wa6 about to commence one 
against Livingston, but I purchased him out. Under that com- 
promise I Vas entitled to about seven hundred thousand acres. 
The survey was made and marked upon the grant. I was enti- 
tled to six-tentli^ and he to four-tenths of the whole grant of 
twelve hundred thousand acres. Q. Was it a separate or joint 
interest of niine ? A. A joint interest, Q. Was I to settle what 
^ou owed to Livingston? A. That was my qbject in selling. 
,, Mr. /Trtj/. Had you a suit with Livingston ? A. No. i was 
about to commence a suit, but we compromised. I agreed to 
give him thirty thousand dollars for his interest. Then I sued 
Morehouse. Colonel Burr was to pay Livingston the amount of 
my purchase of him ; he also paid me four or five thousand dol- 
lars in money, and was to take up eertain paper which I valued 
at thirty thousand dollars more. 

Mr. M'Rae, Did you receive any drafts from Colonel Burr? 
A. Yes. Q. On whom were they drawn ? A. On Mr. Ogden 
of New- York. Q. Had you any g;*ant conveying an absolute 
title? A. In 1796, the petition was presented by Bastrop: ia 
1797, Bastrop was to furnish five Iiund red families, the govern- 
ment to find them in provisions for six months *, but it being in- 
convenient to the government to furnish the provisions, a letter 
of office was granted to Bastrop by the baron de Carondolet, to 
dispense with the nrecessity of introducing the families. Q; 
Will you state the various proceedings which have taken place 
on this grant ? A. First, there was the petition, then the survey^ 
upon thai the patent, and then the letter of office'. 

Mr. Burr. Did you get the opinion of James Brown as to the. 
v^ilidity of Bastrop's grant? A. Yes, and of Mr. Gurley too. 
They both said the title was good. 

Mr. M*JRae. Do you suppose that there is no necessity to car- 
ry families there, now, for the purpose of saving the title ? A. 
No; not now* 

Colonel Burr. HaVe you any aceount of the nature of the soil 
and the value of the land included in the grant ? A: I have been 
on the land, and spent several days in exploring it. I have a 
certBicate with me signed by several respectable gentlemen, 
stating it to be very valuable. [Here Colonel Lynch produced 
the certificate.] 

Mr. Say. What is your own opinion of its value ? A. I think 
it very valuable. Q» How far is it situated up the Red river 
from its mouth?, A. About two hundred i^iles. Itlieb on the 
Ouachita river, and extends towards the Mississippi, from which 
i^ a direct line, ' it is not more than twenty or tiiirty-five miles. 



A* - -♦-! 



. (322) 

Mr. Burr. Was yoiir contract \rith itnc ia donsideration of 
money oaly> or upon condition of settlements ? A. I considered 
the condition of settlement the principal consideration. 

Mr. M'Hae, What is the date of your contract with Colonel 
]Burr ^ A. Last fall. The iirst thing I did was to contract witji 
'Colonel Burr after his arrival in Kentucky. 

Colonel Burr. Was there any thing said about corn which you 

were to furnish me with ? A. Yes ; I was to furnish you with « 

quantity of corn. I received a letter from Colonel Burr about it, 

when he was at the month of Cumberland. He wrote from the 

ipouth of Cumberland^ that he should' want more than I had 

^agreed to furnish him with. He stated that he was thengoin^ 

^on with a few friends to the land on the Ouachita^ and wished 

me to send him some more corn and some uten^ls. Q. What 

^ind of utensils? A. To clear two roads from the Mississippi. 

By cutting a road twOnty-five miles, three hundred may be 

>aved. 

Mr. Burr. What proportion of tlie land is praire ? A. I do 
not know precisely ; but I suppose about one hundred thousand 
acres. Colobel Burr. What is the character of that kind of 
land? A. It is esteemed among the French and Sp^ards the 
'most valuable ; hecause it is fit for immediate ci^ltiration, 

Mr. Ha^ . You spoke. of a letter from baron de CarOndelet, dis- 
Ipensing with the settlement of the land ; wa^, that before the" 
■cession to the United States? A* Yes; in 1797. All the trans* 
^^ctions about it were in 17^97. 1 have got letters stating that 
the commissioners appointed to adjust the claims to lands in that 
territory, thought it as good a titfc a^any in Kentucky. 

Mr. Wf>^. Have you got a copy of your deed ? A. No. Q. 
Did it contain a general or a special warranty? A. In every 
^tjonveyance of the kind, there is always a clause, providing ia 
Vase of an interference by Cpngress. 

MONDAY, October 5. 

\Ejcatnination of Evidence. 

This day Mr. j8i£rr proceeded to put into execationhiis threats 
Against General Eaton; 

Mr. Burr addressed the Court, 1 have understood. Sir, that 
there are certain proceedirlgs of aConrt Martial, of wliich Gen. 
.Baton is the subject, and in which he was charged with oiFences, 
that would disqualify, him as a witness. Alter a satisfactory 
search, 1 find that the papers were burnt in the war-office. I 
have procured a deposition of the chief clerk in the waroflSce 
to show that sueh is the fact. This is to establii* the loss of the 
papers, with a view to let in oral testimony. . 

Mr. Ha^ objected to this proceeding. Suppose that this depo- 
aition did actually establish tlie fact'ibr which it was produced, 
yet why establish it in this Court? Mr. Hay said he should ob- 
ject to the iMt)duction of the records of a Court Martial. ' He 
'presumed that General TEatoii's trial was of a military nature, 
for some neglect or violation pf military duty ; and not for any 
charge of a civil mature. Taking Ihi^ fact lor granted, he pre- 






l^umed tlmt the Court would not permit the introduction qf tbcs 
original records. The accused wba at liberty to go into evidence 
^s to the general character of a witness^ but not as to any parti- 
cular fact.' Under such circumstances it was unnecessary to oc- 
cupy the tin^e ojf the Court either with this affidavit ot with pa- 
rol evidence. 

]V(r.' Burr, The afHds^yit proves ths^t such papers wf re burnt in. 
the war-office. We shall prove by a witness, that such a Court 
Martial was held^ and th^t GeneriU l^aton was found guilty of 
certain crimesj which would disqualify him as a witness in a 
Court of Justice. We shall prove that he has been convicted by 
a Court Martial; of crimen faUij^ and that the recorda'of these pro- 
oeedingi^ were transmitted to the war-office^ where they were 
burnt. We shall then produce a witness to prove th^ese charges. 
Then will ^riseanovel question ; how far a man convicted of a 
^rimCj, not in a Couriof cpmmpn law jurisdietioii^ is disqualified 
from aerving as a witness in a Court of common law^ if it be 
iBuch a prime as would amount to such a disqu salification in a 
Court of common law. ' Whcathe Court shall hear tjie proof, 
^he question will then arise as to Cenera) Eaton's credibility and 
competency. We shall urge it as to both these points. We 
shall show^ that the cringes were great enough to aflbct his com^ 
petency, and if they were of an inferior dye, they would affect 
Ais credibility. 

Mr. Hay piresujaed that evidence might be at any time brought 
lip to affect the competency of a witness^ out that if it was intend- 
ed to impeach his credibility, it could only be done on the ground 
of gener^ character ; and that i?0 witness' credibility could be 
attacked by any particular charge, unless he had received pre- 
vious notice, and was permitted'to prepare for his defence. 

After some discussion, the jC%j>/ Justice over-ruled Mr. Hay's 

objection. 

Mr. Baker then read the following affidavit : 

District of Columbia, Washington County, ss. 

Personally appeared before mc^'one of the Justices of the Peace ^ 
©f the United States in and for the county of Washington in the] 
district of Columbia^ John Smith, chief clerk in the war-office^ 
who being duly dworn^ deposeth and saith, that having searched 
the records and papers in the war-office, there are no record;^ of 
pr6ceedings of Courts Martial, or any papers or prjBceedings rela- 
tive to the same, previous to the year one thousand eight hundred 
and one, and that he hath understood and verily believes, that 
all records and projDeedings of Courts Martial^ which were de- 
posited in said office previous to the day of November^ in 
the year one thousand eight hundred and one, were burned with 
the office and a number of other papers onthatday. — That having 
Qomc Into the office since the above date, he never saw ainy re- 
cord or preceedings of a Court Martial held on William Eaton^ 
and that there is no record or proceeiJing of such Court Martial 
now in the w^r-officc to the best of this deponent's knowledge 
and belief. 

Sworn before me, this :^th day of September, A. D. 1807. 

RICHARD PARROTT. 
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[Annexed ts the ceriificate of JameA Madisos^ Seeretary ^f 
Siat^, that the abore B. Parrott is a Justice of thePeaeo ^$ n^ 
hove stated.} » 

PoJoncl Henry Qaiiher^ 

Mr. Burr. Are you acquainted with General f<aton ? A. t 
am. Earfyin''«3. ' * 

General ^atoni 1 presume I haVe a right to know what Is to 
be prQved by this witness. ^ ' 'w , 

Mr. Wtckham: With respect to General Eaton's rights that is 
out of the (question. He forgets that this is 'a case between the 
United States and Mr. Burr* > - « 5 ,...,.. ^ ' .. 

• Mr. Burr: I have stated twice, that Colonel Gaither is to prove 
certain proceedings of a Court Martial. We shajl prove the 
conviction of General Eatoii for certain crimes ; and we may 
perhiips go further, and say, something as to his general charaer- 
ter. ■ ■ ' ,' • '•' • ■■ • •'• r '■'.'','■'-. ; ' • » • . . ^^ 
; General Eaion. I am willing. Sir, that the most minute acts o|* 
my life should be enquired into. But, Sir; I have been taken by 
surprise. 1 did not suppose, that the tombs were to be ransack*^ 
ed, to establisji things w:hicb happened beyand the flood; But; 
the records of thatCcurt Martial should be produced here. The< 
law in every case requires the best fevidenccji * •• • 

Mr.. Wickhdm. It is Unfortunate that General Eaton did not 
know that the records were burnt. ' - v : . , 

General J?fl^o«.' You, Sir, know that there are always three ] 
copies of the proceedings of a Court Martial. " This man wht> 
arrested me, if he has done his duty, ought to have kept one 00-^ 
py ; the Judge Advocate another; and a triplicate copy of them 
IS filed in the department of war. But, Sir; if all these eopies 
are iost^ I will supply them; and though my copy may nOt be -cer- 
torn and minute, I will furnish the general contents. -. T wave 
my demand for the copy of the record, and if testimony be now 
introduced, I shall only claim the privilege of explaining, after 
the witness has concluded. '*. 

V After a few remarks from the benah, Coloflel Gaither proceed- ' 
cd. V.' ■' -. •.* ■ / :;■■ \ •: , ^^ • '■■■- -.'-■. - --■ ' ; " ■ -• •- -v -- 

In the early part of 1796, my acquaintance with Capt. Eaton 
commenced Oil the river St. Mary's, at a fort then building, 
called fort Pickeriltig, where he then comHianded.^ I tfomra'and* 
«d the troops of the United States on the Oconee. On the in- 
formation oT Captain D unscomb, 1 had Captain Eaton arrested, 
and had aCcJurt Martial. Th^ trial was held. - \ 

Mr. Bw^z-.^Wha^ oiFefices were charged? A. I do not recoH ' 

1 4 ^ X was not presen t at the Court M artial . ' Mr , B urr. Stale 
th^n as far as you do know. Witn^^. There was something k- 
boiibsde^ling in the soldiers' rations, and sorhethiii|{'abput selling 
the public 6orn t6 the inhabitants of that part of the Country, 
Mr. Entr. Ft)rhbown profit? A. So the repoi;t ran. The numbei- 
of charges against htm I do not recQllect ; buthe was feund gail- ^ 
ty of someone, or perhaps the whole. Ihadtheproeeedingssigiyeil 
by the President of the Court> Captain Freeman ; and Captain- 
Eaton was suspended from <;omm and cither for thre^t)Pi$iat . i 
months. Mr. Burr. What did you do with *the»e proceedings ^ i 
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A. They were sent oh td the Secretary at war. They were up» 
#ards'of one hundred pages. I do ndt know whether I con- 
firmed the sentence or not. There were some letters from Cap- 
tain Eaton^ requesting me not to send them 6n. 

Geherat Matori. I wish those letters' produced. 

Mr. Burr: And what did you do with Eaton ? Did you send 
him on f A. He was to be under arrest for some month^s after 
(he confirmation of these proceedinss. Many things were laid 
sgainst him. * Major Commandant Freeman complained of his 
l|uarters being stoned in the night, and supposed Captain Eaton 
was the cause of it. I thought it best in consequence of these 
complaints; to send him on to the Secretary of war , he being^of 
"no use there so long as he was suspended . 
' Mr. Tf^irt. Was the sentence eVer confirmed by the Secretary 
at war ? A. I do hot know. I never heard. 
' Mr* Hay.' Willyou-be pleased to say, what charges you do re- 
eoUect? A. I cannot repeat the charges. There was something 
nbQutseltingpublib Corn to the inhabil^nts, and clothing his sol- 
diers with nankeens which he had brought from Philadelphia, 
and on which'he made a profit. However, I never attended the 
Court. I only arrested him. 

' Mr. Hay. Can you formally conjecture as to the number of 
uharffcs ? A. I cannot. The whole record was not filled up with 
the charges; but they also contained the proceedings and Capt. 
Eaton's defence:- • 

Mr. Hay, P.o you know whether vou confirmed the sentence or 
not? A, I do not recollect. But I oeiieve I did not $ from leav- 
ing received some letters from Captain Eaton insinuating that I 
vroaldnot do justice*, at which 1 was much hurt. Q. AnCyou do 
not know whether the Secretary at war confirmed the sentence ? 
'A. I do not. I never heard any thing more about it, until 1 heard 
^his being sent as Consul to Tunis 

' Mr. WPiW* Then he was appointed to Tunis after all these pro* 
eeedingsi '• ^ - . 

* Mr. M'£ae. When an officer is convicted of a crime, is it not 
customary to cashier hioi J A. It depends on the nature of the 
ofFence, I have seen them sometimes cashiered and sometimes 
»4uked. 

Mr. M'Rae. Was it not regular for you first to have acted on 
this sentence ? A. By the rules and Articles of war, I might 
have done it ; and so far ixldeed, until it touched his commission; 

General ^a^on. Are you positive that the suspension of the 
Court was for three or six months ? A. I do not say, that the 
sentenoe ran for three or six months. There was a suspension fbr 
inbnths or years. Mr.Jf' ftoc. For years? Thereisaverygr^at 
dilFercnce between- years and months. ' 

OhkfJtuttce. That is of no importance. 

Mr, M'Bae. It certainly shows the incorrectness ofthewit- 
nesse^B memory. Q. Did yon say that General Eaton wrote you 
not to send the records to the Secretary at war ? A. So I unde»* 
,stood from his letters. He wanted a conference with me. 

* General iEJa/on. Are you confident whether this request was 
mde before Or afler the trial? A. I am not confident. It has 
fcecn a great whil6 agp, > 
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Mr. Hay.. Is it Gustomary- for tlie Secretary at war to send aa 
4ia8wer^ when a sentence is sent to him for confirmation f A. 
YoS'*- — but many letters from him to me never arrived and som^r 
that arrived were broke open. Q. And you sent General Eatoa 
to the Secretary at war ? A. Yes ; a vessel was going from St. 
Mary's to Philadelphia. I wrote to Captain £aton to come dowii^ 
and sent him on to Philadelphia for further instructions. 

Mr. M'Rae, Did you hear from General Baton afterwards } A 
Just before he shipped himself off to Tunis, he wrote to me. 

Mr. Martin. Dicl the complaints cease, after he went to Phila« 
delphia ? A. Yes. We were perfectly tranquil. 

Mr» Wickham, Do you recollect any charge of putting an in- 
fant on the Muster Roll and drawing rations for him ? A. No. 
Q. A little boy ? A. Yes; afifer. I thought it improper to have 
two fifers and a drummer on the roll. 

Mr. Wickham. What washes name.' A. Donaldson or Daniels 
•on. 

Mr, Hav, Was this one of the charges before the Court Marr 
iial? A. No. 

Mr. Hay. Then you will anawer no questions as to that. 

Mr. Wirt. How long did you remain in the army after this ? 
A. 'Till June 1802. 

Mr. Wirt Did you resign then ? A. I got a letter from the Se- 
cretary at war, revoking aiy Commission. 

Mr. Hay. Were you not yourself under arrest ? A. Yea j by- 
the civil authority, and then by the military. ,Q. At what time ? 

A. in 180^. Q. Was nothing done in the military arrest? A. I 
considered my dismission as giving me liberty to withdraw ; and 
i came off. Q. By whom were you arrested ? A. By General Wil- 
kinson. 

Mr. Wirt. What oflScers composed the Court Martial, thattrir 
ed General Eaton ? A. Major Commandant Freeman, President^ 
Captain S. Tinsley, Captain Nichol, and some other officers ; I 
«m not certain whether Captain Davidson and Ensign M'Call 
^ere the other members. 

Qeneral Eaton. They were Ensign M'Call and Lieut^jia&t 
Thompson. 

Mr. Wirt. Did they remain in service.? A. Freeman is now. a 
Major^ Thompson is d^ad ; M'Call, Ithijik is in service. 

Captain Samuel Tintley. 

Mr. Burr. You were a member of the Court Martial that was 
held over General Eaton at St. Mary's ? A. I was Q. What 
were the charges? A. I recollect bntooe. Q. And what was 
that ? A. For speculation : When General Eaton went there, he 
had brought round with him some nankeens, which he had made 
up into summer coats, and furnished to his mtn on a profit, as 
was supposed. Q. Washofoundguilty on these charges ? A. He 
was suspended from fait^ command. 

Mr. Hay. Do you recollect, to which charge the sent^oe of 
4hc Court applied ? A. I do not. 

Mr. IVirt. Do you know whether that sentenced was ever con- 
firmed f A. I never heard. 
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Mtf. ^ickhafn. What was the general charaeter of GeneridEah 
ten in theearrison? Was he generally respected ? A. He* was 
not generally liked by. the officers. Do you recollect any charge 
about public corn? A* 1 cannot distinctly. There.wai^ something' 
said about it. I understood that there was some cora sold by 
Qetieral Eaton. 
General Eaton. That is true. . 
. Mr, WicMom. We are asking the witness. 
General Eaton. I will save you that trouble^ Sir. 
Mr. Burr. The question is, were the avails applied to his pri'- 
rate profit I A. It was said. 

Mr. M'Eae, No Sir. Do you know any thing of it ? A. I do> 
not. ' -^ 

Mr. M'Bae. How long was Ceneral Eaton suspended ? A. . « 

Eor three or six months. 

Mr. Hay, You stated that the corn was sold by General Eaton's 
order ; was it publicly sold > A. I do not recollect. 

General jfi^a^oA. Was not the corn sold by the acting Commis^ 
sary of the garrison^ Thompsoof ; was it kot sold through the 
Quarter- Master's department? A. i cannot tell. 

Mr. M'Rat, Was it ^old secretly ? A. I will state what I 
heard ; that a part of the corn was sold and applied to thb use oT 
part of General Jiaton's family. So Thompson said. 
(]rener<i/ j£^a^on rose to speak. • 

[Mr. ^wrr. Before General Eaton, goes on, I wish to know 
how he stands before the Court, whether as giving testimony or 
as a party. If he is to be considered as giving testimony we may 
ask hiiii some questions If the Court thinks proper to indulge 
him in any obiervntions I have no objection.] 

General Baton, I understood by the opinion of the Court ex-: 
pressed a. few days ago^ that explanations, in the situation ist 
which I am placed are admissible. , 

Ckief ymtice. But you will confine yourself to explanations 
only, ^ 

General Eaton proceeded. In the fall of the year 1 795, 1 receiv- 
ed an order from the Secretary at >var to take a command on the 
St. Mary^s, being then a Captain on the military peace establish- 
ment. Colonel Gathier at that time commanded the regulars on 
that station; and James Seagroves was Indian agent for th« 
Southern nations. Reports from these gentlemen represented to 
the Government of the United States, the people of Georgia as 
disaffected,, insurrections and disorganizing: — ^Thattbey were, 
in the back country under the command of General Clarke pre* 
paring an expedition against East Florida. They represented 
General James Jaokson as the head pr patron of this diseription 
of citizens. They described thci Indians as hostilely disposed and 
the Spaniards as balancing between dispositions of war and peace* 
[Did I state that my orders from the Secretary at war were dis- 
tinct, and special.7-1 accepted the ootDmand with distinct and 
special instructions from the Secretary at war.] These same re- 
ports recommended the establishment of a trading factory on the 
Waters of the Sti Mary's, and also recommended that a military 
r post be stationed there, ^ with a view ofi)ver awing the Indians 
w arresting them if necessary, of keeping the Spaniards in chcdk. 
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aai an ^y* of vigilcncc towards' any disorderly citiaena 6f Geor- 
gia who iiMght attempt to make aggressions on the territory of a. 
friendly aeighbor. Early in tlie month ol* January 1796— i arriv- 
ei at Coleraine a post on the .waters of the St. Mary's with di*- 
rections and special iftstrufitron* from the Sfccretary at war p«int- 
ing directly towards these objects ; and shortly a£tet, took my. 
post at the head of three companies of infantry. I ought to me)i%'', 
tion that in passing throngl) Savannah, I waited on General .lack- ^ 
eon, and communicated to him the two first objects of my com- 
mand. He apprehended no danger ; but said that incase of need, 
he would order to my assistance any number of militja, whick- 
circumatances should require. This;! confess', siurpriscd me not 
a little, and gave me reason to suspect the accuracy of the infor- 
mation of Seagroves and Gaither. ButTstHl concealed from Gen' 
cral Jackson one of the objects of my command/ which w^s to. 
keep a watchful eye on the citizend erf Georgia. I much disliked 
the position assigned to us by Seagroves, on the waters of the St, 
Mary's, as a military post. The trading house, in freshes, was 
below high Water mart. There were no military sites near it, and 
the circumjacent country was a low,; pitch-pine bariren. The Wa- 
ter was'bad, being that of the river St.. Mary's. 

Though there had been some commotions on that frontier, yci 
.1 found the Indians friendly, the Spaniards peaceable, and the . 
citizens of Georgia tranquil, except some External discontents 
ooncernjing tlTfe Yaaoo grants. 

The post at Coleraine was designated by Scagi^orcs as the best 
military position on the waters of the St. Mary's. 1 reconnoi- 
tred the country up and down the river, and nine miles abave 
by that post^ by land, Ifound an elevated rite, good encamping 
ground, and fair springs of rnnning water. The reports which 
my duty required- me to make, contrasted these relative posi- 
tions, and relative facts, and were so diametrically opposite to 
what had before been represented, that I soon found myself in 
collision with Seagroves. I had discovered that the position re-' 
commended by Seagroves was his own private property; and 
that he owned thirty thousand acres of land adjoining; and X 
was told (hut this I do not assert as a fact) that Colonel Gaither 
was in partnership wi(h him. Colonel Gaither visited me at my 
post in the month of February, I think; and, amdng other 
friendly thii^gs, offered me a partnership, in a purchase which be 
had made in the Yazoo grants, on advantageo«» terms. This I 
declined, as I disliked tliat business in all its shapes. It occurs 
to me also that Seagroves, about the same time, proposed^tome, 
as an inducement to remove my family and settle in Cambden 
county, to accept as a compliment four or five thousand acres of 
land in the neighborhood of Coleraine. 1 told* him, jocosely^ 
but suppose he understood me, that he did npt bid high enough. 

In the summer following, whether in Jlrly or August, 1 cannot 
say, coram issiontTfl arri-ved who were appointed by the govern- 
ment of the United States to treat with tne Indians, to settle cer- 
tain boundaries, and disputes about boundaries which had Botbe- 
fore been adjusted. About that time the misunderstanding be- 
tween Col. Gaither and JMr. Seagroves and myself became very 
distinct and visible : th«x:e was not much intercourse between us; 
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suadi'l W|M not vxity desirons to become a partisan among the offi* 
Qtrs, aft every body l^iioivs tke advantage whicb great men have on 
•9aoii occasions. This commissiofi.wasxonafosed of Gen. PickenB, 
CaL iJLawkia^ and George Clymer., They rccjiue^ted i^c to act^as. 
Secretary to the commii^sion ; and two of them^ 1 think General 
Pickens and Col. Hawkins., took lodgiugsin theblock house which 
loccapiird. 

After^ the termination of the negociations with the ltidlan6» 
these two gentlemen proposed to reconnoitre the cotmtry, expres- 
sing much dissatisfaction with tJie position atColeraine. I .rode 
vniti them in different directions and at different times, and at 
' length shewed them.the position nine miles ^bove Coleraine which 
Ihav^ bctfbre mentioned^ called Trader's HiH. This they surrcy- 
* ed as far as^they co^Id by occular survey, and viewed it very at- 
tentively. They seemed much satisfied with it, and spent the 
greater pai't of the day there at the spring. On our return to our 
quarters. Col, Hawkins asked me for a copy of my letter to ihe 
Secretary at w:a^> describing the relative position of these two 
posts, and also what 1 had stated as to the situation of the other 
objects under my ooiiunand. 1 shewed him that copy. H^ read it 
^ttiBnityely/and makingan apostrophe to me said, *' I think. Sir, 
*' 1 will now inform yon that the commissioners have private in- ^ ' * 
^' structions to ascertain the truth of certain controversies be- 
'^'tween you and certain gentlemen high ill trust here; and I 
*• have the pleasure to inform you that we shall bear testimony of 
^' the truth of all your statements/' I confess 1 considered thia 
as a great gain/ if not a triumph ever those gentlemen Seagroves 
and Gaither; and, as such, 1 spoke of it. 

1 heard much of the c^bservations of the two gentlemen of whom 
Ih^ve spoken. Seagrov«s said that; Eaton muat begot off this 
place; Gaither replied— '* lea^o that, to me." He could not re- 
move me by his own order and resorted to a Court Martial as his 
dernier. ., 

Unwilling to suffer the embarrassment of an arrest and trial, 
i wrote to Colonel Gaither and proposed an interview. 

Whether he condescended to answer my ^letter or not, I do not 
rememt>er ; but i was soon after arrested on five several charges, ^ 

either of which, if supported, would be suificient to cashier the 
best oiScer on the service. I cannot give those chargers in their 
Tegular order, but I can give them with their specifications. 

i^«>f^ general .<iharge-^l>isobedience of orders. ! 

Specification. Disobedience n/ the orders of Colonel Gaithei:> 
with respect to some police of the garrison, in which he had i^ . 
right to interfere. But the specificatien was not supported^ anl^ 
on it. as well as the general charee^^l was ac^tts^/f£?. 

/SeooiM? general tjharge.— Neglect ^f duty . 

The specification, amount And result ofthat charge, is the same 
as the first. 1 was acquitted. 

Q. What was the specification of that charge ? A. Some little 
varrangejment in the garrison as to the nxen. 

Third general charge.— rSpeculation.' . 

Specification, in paying the arrearagea of bounty to some of 
the men of my company in goods taken from the fac|tory, and in 
supplying them with certain articles of cloathing. It appeared in 

Vox., a. ar T 
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evidence^ tJiat these arrangements were with the unsmimQ^s vote 
of the .company ; aad though much plins had Ite^ien tak^n^>hut otje 
mliistry aoldier oould he ibuna to 8ay» that he ^ as dissatisfied not"- 
withstanding every one voted for th^ measure. My object was 
to give the tnen oiostihih^ suited to the climate, witho44t any pri- 
vate views whatever. The ^amo arrangements had been made 
. by every commanding officer there, and with the approbation of 
Gaither. On tli is general charge — I was acquiUed. 

fourth general charge. — Peculation. . -. . 

iSpecificalwn. In selling public corn. 

I admitted the fact, and shewed in evidence by the te^imon^ 
bf two commissioned officers, tliat this corn, about twenty-five or 
thirty bushels^ was perishing on my hands, and was sold by the 
verbal drder of Colonel Gaither, given in their presence, and the* 
avails placed in the qiiarter-n^aster^s hands, for the ptfirpose of 
procuring hospital supplica. ^ " . 

Acquitted on the general charge. ^ , . 

Xa*% -^Fraud. 

Specification. For having retained from the garrison certain 
< < rations of floar due as arrearages, and storing them in themaga- 
s^ine. The f&ct of retaining the rations and storing them in the 
1 general magazine, I also admitted^ aiid shewed in evidence, thai 

1 retained them to v^eet a claim of the contractor, for an equal 
tiumber of rations used or destroyed by the soldiers, when h^ had 
laid in provisions unfit for use. The soldiers being withoijit corn, 
or flour, I sent totlie contractor advising him,of it. He widbed 
nie to use some damaged floury which I refused ; but thejsoldicrs, 
from necessity, were compelled to open several barrels and £f- 
• ' lect such as could be used. This occasioned a considerable loss^ 
which the contractor wished me to bear. I absolutely refused ; 
and he issued a suit against me. When the provisions arrived, 
fie ordered the contractor to provide a number of rations for the 
soldiers equal to those to which they were entitled, when he had 
left them without wholesome provisions. On his refusal 1 retain- 
ed that number for the benefit pf the soldiers, and had them sQ^ 
fed in the general magazirie 1 was acquitted on that charge. 

For whatgbod reason 1 know not, or ibr what gopd purpose I 
see not, except like Felix to shew the Jews peculiar favor i wa» 
sentenced to be suspended frdm command, only for two months. 
The proceedings of the Court Martial v^erc «ent to Col. Gaither, 
"who.se duty it was to decide upon them. Finding that his object 
was not attained he did not decide npon the sentence, from what 
spirit of benevolence I know not; but he kept me in a burning 
sun, confined within the walls of my own fort, for more than a 
month, without lettiric me know the sentence of the Court, At 
l^ngthjfje informed mc by an order, that 1 was to repair to the seat 
©r g )vernment and receive further instructions. As I had suf- 
lered myself to be arrested by his order, 1 wascoinpellcd to obey, 
and went Ground to the seat' of gdvernment. 1 presented niyseli 
V to the Secretary at war/ and begged to know what standing f 

had, as respected my rank. He said, we have been made ac- 
quainted with the unhappy misunderstandings which have ea^isted 
in Georgia •, aud we consider you as we always }iave done. {Mr. 
-ff«y. VVjho was the Sc^iretary at' war? A, M'Henry.) The 



fi^ntoHce upyev was approve^ off; ai^d President Washing 
toh pl'onoimced on the whole proceediaigs^ thftt they were at issue 
of persecution and wickedness 5 as I was told by a gentleraan wlip 
heard him use the expfession. , ^ 

To throw Bonie little light on the declaration of Col. Gaith^r, 
that I»wa8 appointed to a foreign command, 1 will observe, that 
at laycyrn re^quest 1 was permitted to resume my command, on the 
M' Mary's. Ai'ter my orders to return to Georgia, 1 wa? detained 
for the purpose of attending a Courf; Martial which was to set ajb 
fort Mifflin, until the extraordinary session of Congress, and unV 
til Blount's conspiracy exploded. I was then employed by the 
goirernment to apprehend certain of his associates. During which 
session, or about that time > pur treaty with Turiis arrived, and 
^as hot fulW Approved by the Senate. It was ratified with the 
exception of three articles. A proposal w^s made to me by the ' 
Secretary of state, to make an embassy to Tunis to. ratify that 
treaty and to accept qf a consular agency. As 1 never had any 
prfedilrction for a military peace establishment; I engaged to go 
on that service But before i left the seat of government I «aw" 
Seagroves removed, and the post at $t. Jjdar^^'s left with a S i6r|^ 
ant^s command , which m^^ account for the subsequent trim quili^ 
of the placi^ Since which, Mr. Gaither has been pcrmiifed, to retite 
in drrest. f 

; Mr. Burr. Did you ««s%n any dat^ to the Court Martial whicl| 
iiat at fort Mifflin ^ A. I cannot. ' 

Mr. Burr. W^sit in 1796.^ 'A. If I am correct in the extraor- 
dinary session of Congress, which 1 think was in 1797, I am cor- 
rect as to the Court IVfartiarf. Aft^*" I ^^s ordered to Georgia, I 
iremained some time to set as a inember of the Court JVIartial. 
&ut before I could make iany atrangeraents to leave the seat oi^ 
goyeriimerity the extraordinary session pf Congress commenced. 
' Mr. Burr Was it in theisame year and pending the extraordi- 
nary session of Conffress th^t you were employed to seize Ro- 
maiiie and others? Y^^as silence imposed on you by the Secretary 
j^s to the seizing of Romaine ? A. I cannot say distinctly. 
Though secrecy might have been enjoined, yet I have no objec- 
tion to state the manner of the arrest of Rpmaine. 

Mr. Burr to Co}. Gaither. Was speculation coiintpnanced by. 
the soldiers? A. No; loi no instance. Q. Did you order the cora 
to be sold ? 4.. 1 knew jiothing about the iselling of thip cor^, or 
an V thing about it. 

Mr. Burr to General Eaton. Qn which charge were you con- 
victed > A. On so ii^e specification of a general charge On every 
general charge I was acq uitteid. You know thenatuieof ageJne- 
lal charge. You know, too, that with the jjtern and just charac- 
ter of General Wai^hington, lie would keep no man a day in office 
who had been guilty ot any of the charges exhibited against mfc. 

Af r. Burr to Colonel Gaither^ When w:as Seagroves removed? .i 

A. The latter end of the same year 16935 He w as reifnoved in 
consequence rf a treaty with the Indians^ m^k^ing some varia« /; 

tions in our boundaries. ' . I 

Colonel Gaither; General Eaton, has said a great many things ^j 

that 1 knew nothing about, and never heard of before. As to land J 

*i pa»'tnership with Seagroves, ^d r/eports to the governmq 
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I\m a total sijrangcr to cither oircurastaitce. I recoiB mended 
strongly to the Secretary at war a removal of the military post 
from Coleraine, and recommended Trader's Hill. I found Capt. ^ 
Eaton, and Captain Tinsley at Coleraine when I arriv(pd there. 
Mr. M'Rae to Colonel Gaither. How 4ong were you at, Cole- 
raine before the jut -ival of Gen. Eafon? A He was there b^ore mel 
Q. Did General Eaton go there with orders from tfce iSecretary 
of war? A. Yes, I suppose st>. Q. You suppose General Baton, 
had no hand in choosing the place? A. 1 suppose not. 

Silas Dinsmore. 

Mr. Hay. Were you in New Orleans, when Generail Wilkm- 
son arrived there in Novenibw, last ? A. 1 was. Q. Did he mak& 
' any communication to you ? A. He made a very full and general 
statement of the situation of the country, and of his apprehen- 
sions of approaching danger. Q. How soon after his arrival ^ A, 
I thinkon the 26th or.27t^ of November. He arrived thercvon the 
evening' of the ^5th and made his communications to me very 
portly after his arrival. Q. Were those communications under 
«oy injunetions of secrecy? A. They were. Q. Were you ao* 
quainted with the state of the public loind at New Orleans at ih& 
lime of the arrival of General Wilkinson ? A. I discovered no** 
tfain^ unusualabbut thattime. Q. W^hat was the state of the pub* 
lie mind after the approach of Burr was announced — did there; - 
^appear to be a considerable party disposed tO favor the views of 
Col. Burr ? ;A. A considerable party appeared to be in favor of 
Colonel Burr, and were much opposed to the measures of Gene- 
1*3.1 Wilkinson, Q. What appeared to be the general impression oa 
tiie minds of the citizens^ and what was their conduct before and 
^ter General Wilkinson exposed the plans of Colonel Burr? A. 
-Before the disclosure of those plans, it was a general subject of 
enquiry as to the conduct of General Wilkinson in taking post 
at New Orleans, atrd many censured the measure. About that 
time several numbers of the Western World appeared, in whicli 
many severe strictures were cast on General Wilkinson aiid 
others, which, after the disclosure ma.de by General W^ilkinson at 
ihe, go ve rumen t houiiie, occasioned very considerable emotions a- 
ioiong tbp citiaeiis. It became a general topic of convefsation in the 
coffee house, the hotels and even jn the sfreets; I will repeat fur- 
ther there appeared to be a large proportion of the mercantile in- 
tecest in favor of General Wilkjiison's conduct, some censuretl, 
and some doubted:^ General Wilkinson condescended to ask my 
opinion, havinff previously made a full disclosure of the danger ap* 
prehended, ^nd of the measures which he had adopted. 1 did 
give my advice in favor of seizing every man whom he found op- 
posed to his measures. This was after a developement of the"^ 
state of affairs by General Wilkinson; 

Mr. Martin. And that not to be depended upon. 

Mr. Vf^iri.. That will be a subject of discussion hereafter. 

Mr. Martin. I know that. 

Mr. Wirt, (lA a lower toiie of jpoice) to Mr. Martin* You know 
a good deal of those things. 

Mr. Hay, Did you see Colonel Burr at Washington m the Mis- 
sissippi territory i»' A . Yes— -I received a verbal messagt$ from 
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him % an uirkhowrnpef son> and returned -^in apology for not irait- 

'^ jng^ on him tihat day, but went to' see Mm the next day. I met him 

iii eanipany,hut he solicited no private interview and I had nond 

wi^hirii. Q. Was there any circumstance which paticdlarly 

'attracted your notice > A. No, I never saw him till he was in 

the hands of civil authority. Q, Do you recollect whether in New 

Orl*ans> and while General Wilkinson was there, inteltigenc© 

• frequently came * down the river, stating the approach of Col, / 

Bui'r and bis party ? 

Mr .Tf^jfcHam objected to the witness spea,king, of mere rfe 
ports, as being nothing better than feeresay evidence. ; 

Mr. fVzrt contended that it was admissible evidence, and that 
it was ^pjfoper to shew tb^ state of the public mind arising from 
the rumors which were generally circulated to justify the strong 
measures which were taken. 

''The Chief Justice said, that neither h€resay,nor ruoior oould 
be regarded as legal evidence; but if there be the slightest shade 
of diHerence in the testimony, that a rumour in gu^fa as the pre- 
sent case, was the most tolerable, 

-4. There were frequent reports to that eflfept- Among other 
rumors, a Mr. John Clay,' a resp^ctabl^e merehant of New Orleans, 
came to General Wilkinson's quarters, on the morning of theStk 
or 9th of Deo. and asked to se<5 the Gen. When shewn to him ,^ • 
he dbserved in my presence, I feel it Gen. my duty to inform you ^. 

that I have received a letter from Kentucky informing me, thi^t ~ ^;^ 
Colonel Burr has seized on thearsenal in Kentucky, (I thinknear 
the raoiith of Kentucky Hver,) and had avsiiled himself of all the 
^rms And ordnance stores there deposited. A few' minutes after 
Governor Claiborne came in and said, Genei'al I have received 
correct information, on which I can depend, that a squadron of 
thejBritish fleet is cruizing off the Balize. < 

Mr. jflaif. Have you ever been on service with General Wilkin- 
son .? A. Not in a military char«,ct^r. Q. Have you ev^er in a ci*- 
yil I A>. Yes. Q. What was his general reputation as to his in^^ 
,tegrity ? A. I never kftew any thingfastohia integrity, but what^ 
was purity itself. So far as his conduct came witbin my own 
/knowledge, it always appeared to me fo be perfectly correct. Q. 
How; long have you known General Wilkinson? A. It is a little 
morethanfiveyfarssince Ifirstknewhim. I have been in some ^ 

service with h'un for months together in the forest, while we were 
engaged in running the national boundary line. Q. Have yoii 
ever discovered any tlung which betrayed a want of patriotism 
in General Wilkinson ? A. No. His pati'iotism was of tjhe. most 
urdent kind, such as 1 wish to pojisess myself, and could wish eve- 
ry nther citizen to possess. Q, Did he ever write to yon abouf 
raising a military corps I A. Yes. But that was predicted on- the 
Jdea of a riipture with Spain. ^ 

Mr. Randolph. Have you got the letter ? A. I do not know. — 
I have severa,! letters from Gen. Wilkinson; which I have on file, 
but I have not examined whether this particular one is among 
them or not Q.. What induced you to suppose that there was a 
probability of a war witji Spain at that time? A. From inter- 
;view8 with the General in 1803, and ^bsequent correspondence 
with him till 1801 The first was occasioned by the doubtful state 
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of our negociatiqns with Spain :' the seco!i^,fro|n the €tet«nt|on of 
part jof the ceded territory. P^om many eircultistatjces it was sup- * 
posed that a rupture waa iiaevitable ? Q- What was the sp^^e of 
the territory in dispute ? A- From the parallel of latitude thirty 
one degree* north, to the Gulpb of Fiorida, and from thc3Iiss|«- 

eippi to the river Perdido. ; ^ 

. ' Colonel Burr, Did genefal Wilkinson offer you a reward IJ*** ap- 

prehending me ? A- \ think, four or five thousand doUar?. were , 
olFcred in behalf, of the government. Q. Whep was U»at pifer 
ms^de? A. jSlome time in December last. Q. Did you undertsike . 
to eifect it ? A* 1 did^ as far as was practicable and expedients Q. 
' Was that ofler pre4ieate^ en an order of the government, oiiwaii 
ittiiejfSa/.of the General? A. 1 do not know. Q. Did ie s^tisfir 
you, that be bad authority ibr making the ofier I j^. \ think h^ 
did. Q. When did you leave New Orleans ? A. On the niorning 
nf the ninth or tenth of December. 

^t. Baker. When was the ofier made ? 

A. Just abj9U>t^bat time. . ; 

Col. BuifT, Did you send an order to the Chocts^wn tp take 'me? 
A. 1 carried mjrself the proplaniation from Governor Williams. to 
the Upper Choctaws, and employed runners to carry pro.plama- 
iions, with instrqctiojis to intersect the paths in every direction, 
and ^rrote to the agent in the Chickasaw nation to the s^nie ef^ 

Mr. Wirt. What do you mean by saying, tfaiit you undertook to 
^ arrest Colonel Burr as far as was expedient ? A- 1 m^gntthat if 

I should have found him at large^ [ should have taken him, but 
not out of the hands of the civil ailthority. Q. Were ther« not of- 
ficers sent up ti) take him ? A. Yes* and I w^s instructed to cp^ 
.operate with tiieih; b^t he being exactly where the ^neraj' 
wished: him, in the bands of the civil authority. 1 ^v^sed the 
officers to return, and they separated . 

Col, Burr. Were you to sei^e me privately ? Ai Yes, if practi - 
cable. Q. Was I not reputed to bp at the head of an army by Ge- 
neral Wilkinson .> A. Yes, and by others too ? Q. How theix 
were these men to take me ? When were those officers sent ? A. 
1 can inform you when I first saw them, which was on the ^rst 
of February . Q. Oi' the orders of the olficers ypu know nothing ? 
A. Only that I saw an prder from Conimodpre Shaw to Lieute*- 
nant JbiTps to receive you. Q. You said the officers returned 
on your advice J did you see them' retire; or do ypu know wh^p, 
they left that part of the country. Had they separated before t 
left the town of Washington ? A. 1 cannot iell when yoU left 
there, but the last time I saw them was on the 5 th of February at 
Natchea. t - 

CoL Burr to Copfimodore Shax6. I understdod that you receiveicl 
' orders from General Wilkinson ? were these orderfefrom the go- 
vernment ? A. I think they were the result of an arrapgenjent 
between Governor Claiborne and General Wilkinson. I did h<3it 
'know at that time that 1 was subject to the orders of General 
Wilkinson, but always understood that I was to co-operate with 
him. 1 considered that as Governor Claiborne took the respdnst- 
bility, i was to co-operate, and tiiat Uie orders were given c^n-] 
jaintly with General Wilkinson. '■ 
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Q)L Burr to Mr. Dinsmore.. Did Genera) Willcinson express 
Bny doiib^s of th^ ihilitia? He expressed no doubts of the Creoles, 
* ba|;iie doubted the incongruous group, which constituted the ci- 
tizens of New Ojrieansi Q. Did he doubt the civil authorities ?-T 
A. He did*cntertain doubts oT the Judges } 
*> Mr. MarHn. Did he express anjr doubts of Governor Claiborne > 
A. He* had no donbl ot. the integrity -of Governor;^ Claiborne, 
and of his, attachment to the government. He said they had, at 
one time., been on such terms as not to act together, but he was in 
hopes they would unite. Q. Did be doubt Governor Meade ? A. 
Y^si Because he did not co-operate with the General, and refus- 
ed to furnish his qupta of men. ' . 

Mr. Ha^, Did General Wilkinson doubt the patriotistti of Go* 
vernor Claiborne ? A. He was far from doubting his patriotism, 
but said he wanted firmness. 

Mr. i^f^r/^Vi. Did he doubt James Brown? 

Mr. IVirt objected to such apourse of interrogjiiion as indel id- 
eate and ihiproper,^ 

. Mr. Martin defended it on the ground, Ihai from ttie conduct 
of General Wilkinson, it would seetn that men even high in au- 
ihoi'ity could hot be trusted. 



(We introduce the following affidavit of Mr. Hcnrv in this day's 
proceedings, sworn to on the 14th October, as being more in 
detail than his testimony delivered to the Court.] 

Lemukl Hekry. ' % 

The fbllowing affidavit contains the testimony of tlie witness 
in Court, except that he was not interrogateii as to the papet 
found in the cape of the Boy's coat, in the hand writing of Colonel 
Burr : that, fact having been previously established as far as Mr. 
Henry's knowledge existed, by the evidence of Mr. Poindexter.' 

The evidence of if Tritie/ //ewz-y, a resident of Washington coun>. 
ty, in the Mississippi territory. 

The said Henry being at the town of Washington, attending 
his duty as a member of the Legislative Council, was introduced 
to C61onel Burr by Colonel M'Kee, on the first evening after the 
"Arrival of Colonel Burr at that place, after his Suhmissian to the 
civil authority. 

Colonel Burr, Colonel M'Kee, James Callier, and the said H6a- ** 

Ty were alone present, when, in the course of conversation, it was 
Ynentioned that if he (Colonel Burr) had gone over to Washing- 
tbn county, on the Mobile, and impressed on the minds of the 
people that his enterprize was a secret one against the Spaniards, 
and with the sanction of our government^ he might have procur- 
ed men enough to have taken Mobile ; at which place he would 
have got a sufficiency of ^rms and ammnnition, together with 
^rmed vessels to convey his trnops to tvhatever place he pleased . 
Colonel Burr then began to enquire ihtp the situation of the Mo- 
biie, aiid of W^ashirtgton county.. In the course of the conversa- 
tion, the difficufl ties to which. the people of Washington county 
J^ere subjected from the exactions of the Spai^i^ds, and their un* 
friendly dispositions towards us, were itnCntl^^ned. Colonel Burr 
•bserved, th^t he hadsee^ the memorials of those people, trefited 
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with contempt, or neglect in Congress. That whil&iiiey irerc 
reading, the members paid no attention to. them, and AVould be^ 
Bcrapiiig their feet ; and that they were no sooner read, than.the 
l^ouse passed ou to some other subject. He was snrprized, he said, 
that the people of that county had not made some exertton tore^ 
lease themselves from the diliOicuities under which tbey labored : 
that the goverument faayiog neglected thenr, it waaanatural right, 
and engrafted in the constitution, for the peophe, wh«n the ^^v- 
■,. ernraentdoes not secure to them those rights, to which, by thciri 
situation they are entitled, either to erec\ a new government for 
themselves, or to take protection under such other govcrnjnent as 
would'promise them a nappier situalionl TJi^ expression that the 
right w nH engrafted i'/i the constiiMtioii, was used with a considera- 
ble degreqof emphasis by Colonel Burr ; and.,.! confess^, excited 
i/i my mind no small share of astonishment,. considering his situ- 
ation : nor could 1 account for his addressing these observations 
to U3, unless it was, that both Mr. Cailicr and myself, represfented 
that part of the territory, which was particularly exposed to the 
exactions of the Spanish government* 

Go the Sunday before. Colonel Burr, finally left the town of 
Washington ; -and after the boats which descended the river with 
him had been searched for arnii^, and a report made, as I under- 
stood, that there were none of any consequence found, a eertain 
Robert A. New, who appeared to be in habits of the strictest in- 
timacy with Colonel Burr, and lodged in the same room withjiim, 
offered to sell me a parcel of arms. The said New and myself 
j^ were, for several days, in treaty for a quantity . of provisions, 

\ wliieh was brotight down in the boats, palled Colonel Burr's boats. 

He said that the provisions were not his private property, hot 
that he was agent for the owners, between whom, some matters 
were to adjust respecting them. On the day last mentioned, (via. 
on the Sunday before Colonel Barr left the town of Washington, 
and after the boats had been searched for ai*ms)., the said New 
asked me how I would like to purchase a parcel of arms. I asked 
him how many there were. He ariswered, about forty or fifty, or 
^ between forty and fifty, and as elegant muskets and bayopets as 
ever I had seen. He offered them to me at a price, which, I con- 
sidered, as only about one third of their value ; and assigned as a 
reason for selling them so low, that they were lost to them at that 

It time ; and it was better to get something for them^ thaii nothing. 

1 observed to him jocoaely, that they could not havebe^n of nciucn 
^ use to him in settling the Ouachita land. !]^e said it was iinneces- 
sary to inform me, or any person of understanding, that the men I 
saw engaged in this business had no other view than that of set- 
tling anew country : that they were generally too well fixed at 
to embark on so dull an enterprize : but that this was a good idea 
to hold out to the world, and it seemed to go down pretty well. 
Knowing that there had deen a search for the arms, and an ofi^cial 
report tnat they could not be found, I enquired of Mr. New how 
they were to be got. He said that they would not be delivered to 
me, but would be placed where 1 could get them > and, I think, 
said at anyplace where I should direct in th^ neighborhood. I de- 
clined making any purchase of him. 
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i 1^iih r0Bpeci to the last arrest of the partisans o/*CotoQeI t^nrr, 
yhen ^ considerable ntimher were arrested^ it arose from the to]^ 
foning oircumstance. In a fe^ days after Colonel Burr had left 
the town of Washington « and was said to have escaped^ and after 
the governor's proclamatioti for his apprehension bad issued, as I 
understood^ a negro boy was discovered near the mouth of Coles 
CnBiBJc> (opposite to which Colonel Burr*s boats were irtationed), p 

nd^n^im ahorse which had belonged to Colonel Burr, and hav- j 

in^ on his snrt^ut odat^ as I heard. , These circumstances created , | 

a suspicion; the (boy wa^ searchdd, an4 there wslS found, sewed I 

up in the pape (H bis coat^ a paper in these' words.—'/ if ybu are [ 

♦'^.yet toget}tei^*feecp together, and I will join you to-morrow night. 
'* In the tnean . time, put all yoiit arras in perfbct ocder. Ask th^ 
^^ bearer no question's, but tell him all you may think I wish to 
^' ktiow. He does not know that this is frorti me, nor where I am. 
*• C. T^. and b. F/^ This paper was proved to be in the hand- 
writing of Colonel fiurr, by a Colonel Fitzpatricki as 1 understood*^ 
In cohsequende of this discovery, anumber of imen^ (perhapstwen- 
ty or thirty), said to be the adherents of Colonel Bnfr, were ar- 
rcstedi and put under guard. They irtre not in close confinement 
when 1 saw them, nor did I ever hear of their being in that situa* 
tion. They were Only guarded *till the alarm was ovci^. 1 sav^ scve* 
ral df ttieiii gofng to their lodgings to dinner ; and, as I under- 
stood, they were usually put oh their honor to return at a particu- 
lar ^me and place. 

^ LEMUEL HENRY, 

Henrico O^untt/i b^c, 

fiworn to befuxe mei in due fornl, agreeable to law> 14>th Octo^ .. 
ber;i807. 

• - DANIJEL L. IHYLTON. 

fUESDAY/mobprk. 

JVfajot Sf^ wils offeried as a witness in behalf of th^ accused* 

Mr. Martin. Relate to tlie Court if you had any conversation ' 
tvith General Wilkinson about the time and circumstances, of his 
return to St. Louis. 

Mr. Ha^f interrupted, by wishing the object of the questions 
to be known,^!^ had been so frequently asked of hioi, respecting 
witnesses wmch he introduced* . . '^ 

Mr. MartifL The object is to prove similar conversations ad 
those stated by Kibby, as to the great schemes^ and making for- ^ 
tunes, proposed by Wilkinson. 

Mr. Ua^ denied any knowledge of what Kibby could relate of 
him, although he had seen an affidavit of Kibby 's in the paper. 
But what could be the object of Major B ruff's testimony ? It 
might be to prove that General Wilkinson had, in some period 
or other of his life, formed some schemes similar to what wad 
now charged to Burr. If that wasthe case^ cOuld there be any 
propriety m bringing forward conversations held with one i?in- 
gle witness: a principle which was before refused .> , 

When the evidence of a witness is to be impeached, it is to be 

on his general character ; or upon the ground of his having been 

formerly convicted of some ofience, so as to render himincom- 

jf^etent as a witnesa in law. A man n)U9t, to be sure, m j|^ h«^ 

Vol. 4. . U u '^ 






'4 



(338 ) 

Uvedlong ia society^ have some, who will disapprove of his o^ix^. 
duct^, and» perhaps, from in id liad erst an diog his actions and mo- 
tives, might have ,a number of enemies ; and that, often for 
wanjt of a due explanation and appreciation of that character : 
for no plan could be prepared to explaiil evertf action of his lifel 
Besides, there was another^ and. material objection, which 
Was, that it was not in the least connected with the question be- 
fore , the Court. Burr is charged with treason, in levying war 
iaigainst the l/nited States ; and with misdemeanor, in forming 
designs to invade the Spanish provinces. A defence is set up, 
among the rest, by the introduction of the present witness, who 
is produced to prove, that a similar attempt was intended to be 
made against the Spanish provinces at some Ume passed. Could 
*this be counter eviacfnce .^ 

'Mr. Martin, I had supposed, that, by the argument which the 
•gentleman formerly used,'(" this Court being only an examining 
Court,") anything might go to the Judge: but I trust that we 
shalj be able to shew this to be ^oorf evidence. General Wilkin- 
son has declared, that he had no knowledge of Burr's designs, 
until that oyphered letter was known : now, a part of Bruflfs 
testimony is, ^hat Wilkinson had a knowledge of Kis views, and 
<€i participation (in part) with them. 

Again, Sir, we shall prove that he turned traitor to Colonel 
Burr, and violated his ehgagenient with him, by endeavoring to 
sacrifice jfim to the governnjent. Sir, we mean to contradict 
General Wilkinson's own testimony by the introduction of this, 
and to prove, that not only Colonel Burros conduct was perfectly 
innocent, but that, if h^ was guilty. General Wilkinson was ^1- 
so guilty. But, in any conversations of secret expeditionp be<- 
, iween them, they were both perfectly innoceut. 

^Mr. Wickham proceeded in comparing the ideas supported hy 

the prosecution, and now denied 'bytheni as to the applieability 

iof testimony, it was a little singular that the rule should so 

suddenly differ. "He really could not think the gel^leman tobe. 

serious in hisdiversificatious : for surely any evidenee might be 

brought to shew the inconsistency of a witness. 

He went on in some severe strictures on the truth of General 

Wilkinson's testimony ; and ^insisted upon his coincidence in 
'the primeva,!, and some of the subsequent transactions, as would 
"be proved by the witness now offered . ' 

(jGnGTvi Wilkinson. May 1 be -permitted to make one 6bserva« 

tio^ } I am hot in the.smallest degree surprized at theianguage 

which has upon this, and several other occasions been used hy 

the counsel of ColonelBurr ; men who are hired to misrepre> 

sent. , 

Mr. )FF7cHa>re. IvH^il^ jiot sdbmH to -such language from any 

man in Court. /' 

^he Chief Justice declare 4' the style of General Wilkinson to 

be improper, and that he had heard too much of such language 

in Court. 

General Wilkinson apologized. Tie said that it was impossible 

he could offer any intentional disrespect to the Court, \>uthe 

<;ould not remain silent when he heard himself called a traitor. 

Gea^r^W^ilkinsonprooeed^d. I ftm ^stofljiislied at the e^cplana- 
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l>on of the objects for which this witiie?s is called. Had Iknowxi 
the purpose for which he t>olunlecred his services/ (for he was 
not; summoned), 1 should have been ^ble to produce documents to 
shew the long, the implacable hatred which he has borne towards 

me. " .*'.." 

Mr. Wickham said that Major Bruff was uijdex the protection 
of the Court. / ^ " * - / 

Getieral Wilkinson, I pray that his testimony may be introdu- 
•ced. , •• - ' ' '^ ■^: - -'.: -^ ^ , 

Mr. ^<i5( observed, that he had no^doubt of the. law, as to the 
right to impeaeh the credibility of V witness,' by shewing an in- 
consistency in his testimony. He adnjitted that, if Maj; Bruff'^ 
evidence w^re introduced for that purpose, it was proper r but if 
for any other purpiosc, it was improper. ^ They had no i^ight to, 
interrogate him, for Ithe purpose avowed Tby Mr. Martin ; to^ 
shew tnat General Wilkinson entertained the same views as 
Colonel Burr, However, as (Jeneral Wilkinson wals content 
that Major Bruff should proceed, he wbqld not object. ^ 

The Chief Justice declared that he would not hear the witness 
as to any j)arif2*cM/flfr allegations against General Wilkinson ; but ' 
with respect, to any inconsistenby in his testimony,' he musthe9.t 
him.' '^ ' ' '"' ■ " •' ■-■''■-■■■ 

MajafBri0 proceeded. 

My tcstifnony will arise from a number of conversations with . 
General Wilkinson. ' 

In, four of these conversatioi^b General, Wilkinson took me a- 
side; in three of which lie lockea me up in his room. The first 
hinii had gf a connexion between General Wilkinson and Col. 
Burr, was dra5^n from two paragraphs in Kentucky* new spapers^ 
intbesprinff 1805, befbre General Wilkinson reached St. Louisa 
The firstaliude^ to the old plan tg form a separate government 
west of the Alleghany, and ascribed it to General Wilkinson and 
his associates, and doubting whether that scheme^ had yet been 
abandoned. The next was an extract of a letter fVom fort Mas- 
sao, published in the papers, which stated that Colonel Burr had 
been several days there with General .Wilkinson, probably giv- 
ing the^ Qeneral lessons on government, o# digesting a new cod^ 
or constitution fo^ the government of I^ouisiana. These hints, 
/with information received froin Captain Stoddard immediately: 
from fort Massac, and who ^s&ured me that Colonel Bui:r was,, 
or had been there, closely engaged with General Wilkinson, and 
that he had or was about to furnish him with a barge and scow, 
to descend the river into New Orleans. ' , 

\ : ^rJVirt. You have not said when. A. In June, 1805. These 
circumstances put me on my. guard, and determined me to watch. 
♦he motions of General Wilkinson and Burr. 

As the General approaehed St., Louis, ascending the Mis- 
sissippi from fort MassaLc, he dispatched a light baree ahead 
with directions for me to meet him six or eight miles below. I 
obeyed. We met, landed a^d ascended the bank. The General 
took me into the woods. As we walked on, the General observ- 
ed, that he had been informed the territory was divid^dliy 
jgarties^ (I me s^i upper Louisiana) wfaicjh he attributed tpthi^ 
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Americ|«ni, and said he would crush party^ or p^nsKin the z,U 
tempt. I ohsenred^ that th^re had been some party ^hiuuMaessiir 
f)aut the time of the convention and these .jnemorinlfi ^ Cqz|'> 
gross/ but none sinoe^ exoept an aversion the l^ench Jiad to the 
fjjxppnce, delay and; uncertainty of our layr8,^and the introduc- 
tion of l^^^yers. He then asked ^e how I stood with the French 
inhal^itants ; for he had heard there was some* misunderst^ading 
pi:, cQoiness between us^ qeci|iioned by. my observations about 
AUtj^dated concessiqns , and fraudulent: debts. >i I observed, thai 
^fne MQeasiQes^ had been exoited by a report I had made tath^ 
-JSeiteiary at war, respectitfg private fiurv^ys .which. r were JUk. 
{)|ub1feprop<^i*ty ; but:! believe they were then satisfied I baMl 
jn^rely done my duty.. He observed /that he bad witueaiaed theip 
many attempts Jn th^iJoWer: country to defraud <thiBt4>ub]ic i (t^e 
0rle|uis and Mississippi territories) but he kuew theai'land man* 
kind generally, and ii I would plaee mydep^denoe upon \ma, 
^e woidd masage th^m. for me; J r ■_. . i 
; Mf. /fay He would manage them for you? A. Yeaj it allud^ 
ed. to the French, .About tlris time some F^achmen; from St. 
liOuis hi^d found us out, and were rushing through the bushes 
on us. j. He. damned ,ihen^ for their intrusion. . . :. 

Mr. Ha;if, To their faces ? A. No; to me -, said he had some? 
thing of importance to ^communicate ^ hoped to have had an op? 
portunity. th0re5 but that he would take the i^rst opportuni ty 
ftfter he had got settled, i v * 

, A day or two after his arrival at St. Louis, his orderly eaiB& 
to me. / 1 atteuded. I was takeninto his parlour^ andhe looked 
the door. . * yi 

' Mr; M'Eae, What time .? A. About iJielast of June, or &:st 
pr second day pf July. Mr. JirfRae^ Can you nanjie^the day f 
A. I cannot. ; v ^ - ' ^ ^ 

\ General ffzlkimon. Can you come within five days I A. No, I 
cannot. We commenced walking. The G«^neral appeared to 
be ruminating, and, after two or three turns, he asked me what^ 
sort of government would Suit Louisiana.. Without hesitation I 
replied, ^a repr.escntati*^e i^epublic would meet both the wish^f 
and expectations qf the people-' He answered that he; was sur* 
prized to hear me say^is6si lor the French could ^ not understand 
its principle, or;be brought to attend ejections j that the Ameari^ 
can inhabitants were, a turbulcfnt set, the Uiere empt^^ings oi* 
jails, or fugitives froh? justice, van d did ^t deserve a free gov* 
ernment ; that a militaiY gpvernrnent was best for. these peoplcj^ 
and no other was corkempfated lor themt* ' > v - 

Here Mr 7/(3y, observing th^t jMiajor Bruif retired to a table 
on whJoh .several papers were laid,, asked ^him when he had madt^ 
the statement 0^ his testimotiy; which he wa^ then giving. Oi 
being agswered, that it was j^eccntly^one, and sinc^ his arriyal 
here. Mr/ Hay requested that he would not a^ain look at it;^ 
Major Brdff said, that his statement Was drawn from a number 
of letters which he had written ,io his fVieinds about the time ei* 
the transactions alluded to ; and from an intended publicatioii 
agai nst the General . That th e pol itics of the U nited S iates h«d 
undergone a great change y that the honest and wise had united 
^^ave the federal oonfttitution^ and prevent a division of pr^ 
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f^fiiy^ Vihicb tbe d^mdcrats mimed at \ that; the decntoci'atie partj 
|n<;oiigrefi|B IumI 91>lit and dwindled ^ and that John Raiido)pfa> 
liKicholson^^nd Leib^ ^ad lost their ipfluenc^ both in Cohgress 
and with the jexecntivei | observed that he attributed prmci- 
pies and mativ^s to the reptiblicans which thej abhorred. 
\ Mr. /fojjr. To >viiich party.did y^u belong f A. To the demo* 
bratic.'^ - 'sf* •■ ■'■''" '■■ «" • ■ /' ' V- 

V Mr. Mar4in. Werisyounot thenademoerat, a«d did not Oen.^ 
WilkiDflonkriow>yoa to belong to that party? A. Yes. On thin 
jiitbjcctw* had a gwd deal of fconver 1 remarked on the 

irdly/Jfco siippose that John Randolph would eonaeat to throw hi« 
propert;^ iuio^ tiie publie^tock, in ord^r to haye a. scramble for a 
partofit. ^ Howeyer, the Gea^jralobseTved^ that the object of 
. the demo-or^tswas to produce a state of anarohy astd ooni'usioa^ 
ta sefze en the property of the federalists, and divide it among 
themselr^s ; and this-todhetold hie with a very, serions face, i 
will,mai&e one observation here : it is, that these, o^nversationft 
which t had with the ^neral^^were at difiereut times^ aiid it is 
possihie that J m?iy not have classed them precisely in point of 
time ; bni I am oertai« that they did happen, and nearly as I 
iiave stated ; aitd if the <}caeral will foe candid, he will acknow* 

ledgeit* / > 

\ General Wf^i^Wrt. Indeed I will not. 

\ Wkmsg^. He said that Pennsylvania was Qonvulsed by tbe^e*, 
mocrats ; yet they would not «iucceed in turning out M'Kean» . 
#rintri?dncing th^ir arbitrary system. I think that ibis. aaded 
ifaecomrersationr ' We got warm; and the General threw open 
^he door, and 1 walked put. v 

-.After dinner/ his orderly came for me again. 't.at<»ndedf 
wastaken into^his jroom, and the dnor fastened. He assurned a 
milder manner, and^assured roe that the polities not only of the 
United States; but of the executive^ had changed ; that the dif« 
ference>betweeiir ihe pT'^'Sent and former administration was 
merely iri name ; that parties were kept alive by the cunnings' 
in order to help them to office, or to keep them in ; that the peo- 
ple mistook the charaeter of Mr Jefferson ; that a want of en€r> 
gy wa& n6 pa^rt of it, but rather obstinacy. Here he ohservea 
Ihat the French had not been enough attended to lathe territo-' 
Hal appointments ; that they were tixc natives, and the Aitieri* 
cans were ungrateful intruders i and now railed against a king 
lind governnient which had raised them from ashes. 
.0 Mr. Wiri, To whom did he allude ? A. I considered that he 
pointed his remarks to Mr. Austin particularly. It was the 
Spanish Idngaiad government to which I alluded. He then ob* 
served that Governor Glaiborne, a miserable thing pr tool, had 
iiistributed tne appointments in the lower country among his A- 
meriean followers and dependents, and had neglected the 
t French ; for which he was execrated, despised und forsaken by 
eyery person of talents and honor, except by a Dr* Watkins^ who 
[ Ho doubt had some personal views. 1 observed that in the low- 
j fr country the great body of the people wete French j but that 
^ Ui the tipper country, there were more than two Amorioans for 
t pne Frenchman ; and that the disproportion enereascd daily by 
emigr^lion, and would soon entitle m to ol«otionj»> Ho replied^ 
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<!}63 forbid that you should ever see an election in Louisiana^ 
and then observed that it was th« intention of the government 
to depopulate thatconntry, except the village^ of St: Louis, St. 
Geneva, and St. Charles, and a snaall district of country around 
each, merely sufficient to support them ; the land would be ofter- 
ed to the inhabitants on the east side ol the Mississippir, which 
if they refused to remove to, they would be pushed over on the 
point of the bayonet, and that I should be employed in thatbusi* 
ness. As I found that my repiieys only irritated the General, 
and. kept back the important eommunications, I thereibre deter^ 
mined when I could not acquiesce in sentiment with the Qene* 
ral, I would endeavor te be silent till I got the important secret. 
' But I found I had already gone too far. The General appeared 

to be vexed and disappointed; threw open the door, and I walk- 
ed out, 

, The next morning his orderly came fbr me again. I attended y 
and we had •mother parlor conversation with closed doors. He' 
assumed a friendly manner and begged me to recollect that it was 
some time since I left the Atlantic States, and assured roe that 
public opinion had undergone a great change in favor of energe- 
tic governments and measures; that if I persisted in exploded no- 
tions, they would injure me with my government; that democra- 
tic notioos produced licentiousness ; and that the very existence 
of an army and democracy were incompatible ; that' republics 
were . ungrateful ; jealous of armies and military merit.; and 
made no provision for the superanuated and worn out officers, 
but who were left to starve. In these latter opinions I agreed with 
. him. The General seemed pleased that I should assent to one oF 
hisopinions. He was now silent. While we walked the floor one or 
two turns, with his eyes down on the lloor and seemed to be mus- 
ings he then observed^ that he was fertile in schemes, had made 
fortunes for many who did not then thank him for it; 1 smiled. He. 
said, "perhaps yeu think I had better have made my own for- 
tune — True; but I have now a, grand scheme in contemplation, 
^ that will not only make my fortune, but the fortunes of all con- 

cemed*/' he paused as if waiting for my answer. 1 was silent^ 
had nothing to say ; but wanted him to explain and go into the 
detail. After walking the floor several tirae^, during which he 
appeared much agitated and vexed> he thrtw open the door and 
1 walked out, witj* only this glimpse of the secret, which he haA 
so. Jong been preparing me for. 

As f attended daily for orders until the arrival of Colonel 
Gushing; the next morning I found the General rather distant 
and reserved. He observed, that he had yet enemies in the ar- 
my, and among them some from his own State ; that he either 
hated or loved Atarylanders more than others. Presuming this 
intended for me^ 1 replied, I suppose you take me fbr a Mary- 
lander. '^ Why, are you not ?" I ausweied no, I was bom in Jer- 
ft ^ fiey, but had the good luck to be brought young to Maryland, of 

which State my father, grand father, and great grand father Were' 
natives. "Born in Jersey, (replied the General,) a second cou» 
sin to a yankee and a damned cunning fellow I suspect/' This wa^ 
the first rude thing he had said to me ; for before this I was treat- 
ed with respect, and had received many friendly letters from 
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him i t , thtidrefore aitrilmte^ this to my dcolining to join him iu 
his scheme to mak;e fortunes. Some time after the troops moved', 
to Cold Water, an oflScer informed me, that they were encamp- 
0d on alow damp bottom, subject to be overflowed. 

Mr. //fly objj&cted to the course of the testimonj pursued by 
the witness. 

Col. Burr said, that he did not* know the whole extent of bis 
testimony, but that he had been introduced to shew palpable 
contradictions in the evideiKse of General Wilkinson; 

Witness, The Missouri was on . the ox^ side, and a marsh or 
hQg on tlie other, and the whole cantonment coram anded by a 
high second bank, or hill in i^s rear. I observed the situation was 
not only unmilitary^ but would probably become the grave of the 
troops, if they wete not removed. At that time I did not know 
the General had contracted for the ground" as private proper- 
ty— "a snug fixture where Jie might hang up his swor.d/' .The 
in^rning after this conversation I wa§ sent for by the Greneral, 
and. severely. and rudely reprimanded before two strangers, and 
forbid to interfere with his plans sLixd measures, I replied it was 
my duty and inclination to obey his military arrangements,^ 
'but should I discover 9,\iy plans or measures which put to hassard 
the peace and safety of the United States I would not keen silence,, 
be the consequences yvhat they might. Pe. understood me, and 
from that moment I believe my ruin was determined on, 

Colonpl Burr arrived a little while after this at St. Louis. 

Mr. W^eW. At what time ? 
^ J. J believe in August, 31805 . A Judge Easton who appeared 
'to think very highly of Colopel Buri*, and boasted of possessing 
a part of his confidence, ii^formed me, that Colonel Burr had en- 
quired of him^ ;Whetber there was an 'ofiicer. of experience and 
enterprizC;,, who could be trusted witli the oomraand of ah cxpe- 
dition to Santa Fee, and ga.ve me a very in(|uisitiv.e look. J de- 
manded by what authority Colon^lBurr made the enquiry, or in 
what lieht 1 was to view it. He replied^ that Colonel Burr at that 
iinie held no public office, but ^hat he had powerful friends, and 
would probably be in a very exalted situation before long ? that 
I had been wefl spoken of to Colonel Burr, (I suppose by him- 
self) and he advised me to make him my friend. 1 answered, that 
the enquiry was a suspicious one ; for if government chose 
to employ me in that or any other way, it had a right to command 
my services, for I was in service at that time. We dropt the 
smbject. , 

Mr. Martin, Was Easton at St. Louis? A. Yes. Q. Was he 
ii^ great hajbits of intinaacy with General Wilkinson. A. Yes, 
.there appeared to be a good understanding between the three. 

Witness. But as General Wilkinson some time before had ivrote 
to me that " every information of the road to Santa Fee would 
' be highly acceptable/' and recently sounded my inclination to- 
wards energetic governments, and his grand, scheme to make for-- 
tunes. 1 no longer doubted of their connection. . 

Mr. itfar^jn.THow long was Colonel Burr at St, Louis ; how 
was he treated by General Wilkinson, and how was he scjnt a 
eross the. river? Ar When he arrived I was not in town, but un- 
derstood that tji^ Gen. had rode out with him to the c^ataament 
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io vttw ibe troops, ts^w the Cdonelon the eremne be retuni<^ 
'^— The Colonel strictored the situatioa/ and laughed at the Gene* 
ral's militarj itotioDS. 

Mr.H^irt AtCold Water? , , r f > ■ 

A. Y6& at €old Water, aad cbristened afterwards Bdle Fon- 
taine. . . . . v 

Mr. Wiri. ijow far from St. Louis ? A. Tirclvc or fourteen 
miles. i. I . f 

Mr, Martin, Whe» Colotr^l Burr was there, hW was he tresit- 
ed ? A. The General made a dinner, it was uiidersjiood for Od^ 
Burr. \ w<as inv^ited, the Colonel did not attend, hut wa^ said ta 
be siefc. When Colonel Burr was leaving St. LouW I was aheut 
to cross the river to* my plantation on th^ opposite side. The 
bl^gage was brought ta the ferry boat, when I saw the Geoerars 
barge getting ready ^^ with colors, and a complete crew in uni- 
ibrm I afterwards saw the Colonel pass my farm on his journey 
in company with Doctor Brown only j JSaston was- not with 
him. , ... 

Some time after Colonel Burr left St. Louis, General Wiflcin- 
son and Easton fell out. Baston complained the General persecut- 
ed him, and ofteii talked in a dark: mysterious manner about a 
western empire. Captain Stoddart also hinted to mev after ^ns 
rcturjii from fort Massac, that some great scheme was in s^itatioJi 
between Colonel Burr and General Wilkinson^ but did flOt say 
what. Easton positively stated that there Was a coimectioi^ be- 
tween General Wilkinson and Colonel Burr. He complained thit^ 
the General persecuted him. I observed, that it Was very strange 
that he should bethe common friend of Colonel Burr and General 
Wilkinson, and yet they should misunderstand one another about 
him ; that 1 rather{su8peeted the General, finding him unpopular 
with the French, and that he would not answer their purpose, had 
persuaded Colonel Burr to shake him off Easton replied, that Co' 
ionel Burr was in his power, and that he dared not to treat hi(Tt 
in a deceitful manner. 1 replied, that 1 did not know Col. B. but 
that his enemies represented him as an artful iatriguer. Some 
time afterwards Mr. Easton came to me and observed, that he 
believed my conjectures about Colonel Burr were true, and that 
he was to be made a sacrifice of; .that he should go on to the 
seat of government and try w^athe could *do for himself. Easton 
was theft a Judge appointed by the President, but not confirmed 
by the Senate, and'hc was apprehensive-it would not ; that Gene-' 
ral Wilkinson was usinghis influence to prevent the confirmation^ 
BuiJ; observed. Colonel Burr was much in his power, for that ho 
had made him proposals which made the hair rise upon his headr 
ji^stonished and confounded him so that he was struck dumb. 

(^/u!r0/ ffV/Armon.. Were these his very word*? A. Yes; that 
Colonel Burr observing this, would have retracted, but it wa^ 
too late; I urged him to explain the nature pf the proposals. He 
said he was under an obligation of secrecy, but no obligation 
should hold Bm if he found Cpionel Burr false to him. 1 observed 
that he well knew that any obligation which led him to conceal 
or commit a crime, could not be bindinc. He observed, he was 
going on to the seat of government, and should see Qolt>nel Burr, 
and then be should take his measures. 1 naw Easton after his re- 
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turn t urged him to explain the basiness which he had men^ 
tinned before \ but he pretended to have forgot that such a 
conversation had ever passed between us. [Mr. Hay.. Was his 
appointment confirmed ? A. No. h4 lost his appointment and 
had seen Colonel Burr.] About this time apkper called the Wes- 
tern World made itis appearance, one of wliich was, I believe di- 
rected to the <^eneraJ, weekly. 

Mr, Hay. After the return of Easton ? A. Yes. It roundly "ac- 
cuse^d General Wilkinson of the old plan, of being concerned 
with Miranda, aud connected with Colonel Burr. 1 observed to 
Baston, ti^at h believed I should get the whole story from the 
Western World without being under any obligations to him ; 
that if he had done his duty, h^ might have served^ himself and 
'hi» coantry, and perhaps prevented th^ eifusion of blood. He ob- 
servedj that he had once attempted to make a disclosure to go- 
vernment, but instead of l^ingcountenanceid hegota reprimand* 
I dema^nded the instance. He said, that he had wrote to a Sena- 
tor in Congress, either from Vermont or New York, that he 
could prove General Wilkinson to be the projector of Miranda's 
expedition. The gentleman acknowledged the receipt of his let- 
ter, but informed him he had burnt it, and advised him to mind 
his own business, and take care how he meddled with men high 
in power and office < 

Mr. Martin, Had General Wilkinson any conversation with 
yott with respect to the appointment of a certain John Smith of 
Louisiana? A. t had a conversation ^th him about John Smith; 
] remember going into the GeneraPs office, when he handed me 
two letters, one from Major Hunt, - the civil and military eom- 
mandant, and the other from Smith, who oom plained that the . 
Commandant h^ ordered him olf the mineral lands. The Gene ^ 
rad censured the order> and he asked me if 1 knew who John Smith 
was. I replied no, but had been informed he was one of Cox'ji 
Captains. So Maj. Hunt insiduously observe^, repUed the Gene- 
Herat ; but that does not Usun him in my esteem. Ha added, that 
-Smith was brother-in-law to Mr: Early, la member of Con- 
gre$d, who had brought forwa,rd a resolution to reduce the army, 
and dit^pense with his services as General ;- that there were^auy 
of his stamp in Congress — therefore they must be attended to and 
kept in eood hilmour, or we shall be turned to t;he right about. 

Mrv. Martin. Uid you appetur before- the Secretary at war, in 
orderto make a statement as to the conduct of General Wilkin- 
son, which you considered endangered the United States, and 
what was his reply ? 



subject. 

Mr. Wickham sard^ that General Wilkinson had been intjsrrp* 
gated by them, and required to 8ay> whether his conduct was 
approved or disapproved by thevgovernmeat ; that the govern* 
Aient Bad taken the most active part in this prosecution, and it 
Was right and pl'oper that the ^ntiments of tHb government 
should be known. 

The Chief Justice said, the difTerence iis this. The evidence of 
Oeneiral Wilkinson arose from communications officially made 
directly franx the goyemment. This is a different case. The cyi* 
VoL 3. X X 
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cfjenoe htre ofTcredj consiists of coffveisatioas with ih6 dffieer? of 
ifhe government. 

Mr. Martin sa-id, that the Secretary at war was applied to m hl8« 
official character; and iu his oiMcial character, he had said^ that 
General Wiikinson must and would be suppor^fed ;'th<at hehad 
stood 4ow m the esti«iatix)n of government before his energetic 
measures at New Orleans, bninow he stood very high. 

Mr. //b^ was about to mafce^ some observations in opposition 
to the introduction of snob evidence, Wben GeJi-. Wilkinson con-^ 
sented that the witness should go oir. 

In March, 1807, a few day^befortf the ristiflg of Congress, I 
was tu the c i ty of Washiii^on and waited on the iSecretary of war, 
and the subject wtich gave rise to thrs visit and ci^aveirsiitLOD be- 
tween the Secretary at war, the Attorney General and myself,, 
was an ap}>ea4 froni iihe sentence of a gen cfal Court Martial,/whQse 
proceedrngs, I contended, had- been arbitrary and oppressive, and 
sentence ill egJil and unjust. 

' Mr. Wirt. Against whom? A. Myself, and tSat I was not ar^ 
rested till after Generai Wilkinson had sounded, and fo^d I 
would riot answer his purpose; and I believed for f^ar I might 
peneti'ate his plans,, and be a spy on his actions, he determined to* 
put liie aside. The Secretary at war replied , that there had heea 
a time when General Wilkinson did not stand weU with the exe-; 
(putive,; but his energetic measares a?t New Orleaii&had regained 
iiim his confidence, and he would support him% 

Mr. ^^W. ^Who > A, Tmean the President. I a^eidif an en- 
-^uiry into the conduct of General Wiikins^, his appressiops,. and 
illegal acts, and his con/iection with Colonel, Burr, might be ex- 
pected? He answered there might be an enquiry after th«. present 
bustle was over, but at present, he must atid woiild be supported. 
T iftcn observed, that, if an inquiry might be expected mi a rear. 
sonable time, I would ask a furlough and wait;, but if not^ I 
should resign imraediately. He observed^ that f m%ist not <?alcu-- 
Tate on a speedy enquify ?b«t if 1 was determined not to serve 
Under General Wilk4n6Gn, ray only resort was to resign irainedir 

ately. ' ' ' ' 

Mr, Ma f tin. Who^said so— GeneraJBearfetirh.* A- Yes,; Gene- 
ral Dearborn. H|^ however recommended tn'^tio draw up« short 
statement of fact! for the Presideut, respecting my trial and sen'- 
tence. I replied, that if F did, I sboifld certainly charge General 
Wilkiti son with having been connected with Colonel Burr, and 
with having made attempts to. bring me over to bis grand schem« 
of making fortunes. He replied^ if these are your impressioniS 
you will be correct in stating the^. This* was the first conversa- 
tion 1 had with the Secretary at war. 

1 had a second Conversation witii the Sedi'Ctary at war> in 
which 1 insisted that Genera?! Wilkinson was acquainted witk 
Burr'splans; that 1 would produce prool*, that he had been oon- 
rerned, and djj.d not ceccde, till he found thatColoniel JBurr had 
commenced the enterprise witii a handful of men j that thecoun« 
try was alarmed, and the project was a desperate one. 1 then had 
^ conversation With the Attorney General on the legality of re- 
storing my pay and emoluments, which had been suspended b^ 
theisentence of the Court Martial. I informed him that a coQ- 
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fjection between Geaeral Wilkinson and Colonel Burr coulfl cer- 
tainly be proved. He observed, that the General had been low 
with the Preaidewt, but at that time stood high, an4 would be 
supported. He observed however, tliat there was a great deal «f 
mystery in the allusions of Calonel Burr's letter to General Wil- 
kinson, as well a8 their making use of a cypher. He advised m« 
not to resign, but to wait events, for the Secretary at war had in- 
formed him, that 1 was the only republican field officer in the 
service, and that public opinion was very fluctuating and whim* 
«ical. ^ ■ . 

After this, I had a co^iversation with ihe Secretary a^ war and 
^he Att<)rney General together, I think that Captain Clark, tht 
•companion of Lewis, was also present. The Secretary at war 
«))ut the doors. We had some previous conversation, as after 
the Attorney General came in, the Secretary at War introduced 
it again; by observing, that be had been informed. Colonel Burr 
Jiad accompanied General Wilkinson to the western country^ 
spent several days with him at Massac, and then furnished the 
Colonel with a barge and men to descend .the Mississippi to New 
Oiieans. I replied, that this was one among many reasons td 
suspect a good understanding, connection and eo-operation be- 
' iweea the General and Colonel : that 1 imagined both of them 
were well informed of the old plan attributed to the General and 
his associates, to form a separate government west of the Al- 
legany, under thc^auspicesof Spain or England ^ of bis famous 
meaidrial, which it is said procured him exclusive privileges 
from the Spanish government, and the extraordinarj^ visit CoJo- 
-nei Connelly from Canada paid fai-m in Kentucky; but there 
were recent events which were not withoui suspicion : Such as 
his having spent the last winter of Colonel Burr's vice presiden- 
cy at Washington; their great intimacy^ the interest made to 
get Gfeneral Wilkinson appointed and confirmed Governor of 
Cpper Louisiana, with Burr's brother-in-law Secretary to the 
territery \ and many of his friends to {>1 aces of trust and influ- 
ence. General Wilkinson's drawing s*?vcral hundred troops into 
a cantonment near the mouth of the Missouri .; his -connections 
with Coionel Burr, General Adair, John Brown ©f Kentucky, 
John Smith of Ohio> ajid several others, since implicated or sus-' 
pected of being coUccrned with Colonel Burr, to procure a char- 
ter foi" cutting a canal on the Indiana side of Ohio, on which 
charter a bank *vas ingrafted, Arid would have produced ihese 
funds, the want of which. Seems first to hav^made the General 
to hesitate— alluding to ^ paragraph in the cyphered iettef f 
then- stated Colonel Burr's visit to New Orleans, in a barge fur- 
nished by General Wilkinson ; aud that after visiting the lower 
country, he came to St. Louis. I then stated the conversation 
with Judge Easton, as before mentioned, and the intimacy of 
those three persons, and that when Colonel Burr was about leav- 
ing St. Lours, the General bad a barge got ready^with much pa- 
rade to put him over the Mississippi ; tJiat some time after CoK 
Burr's return to the Atlantic states, Miranda's expedition got 
ready and sailed, which a geritlenian promised, if called on, to 
eome forward and prove General Wilkinson to he the projector 
»f; (that gentleman is Judge Easton.) 1 then observed, that it 
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Was not easy to suppose, tbat Colonel Barr^ who knew Wilkin- 
son's cjiaracter, bis former attempts and desperate fortune^siiould 
spend so much t^me with him at Washington^ where the scheme 
seems to have been Arst projected ; pass through the country 
where Colonel Burr must commence his enterprize, where Wil- 
kinson was well acquainted^ and where Burr wanted agents (al- 
luding to the Ohio) and parti^ans^ yet never fonnd him to make 
proposals, but wait till all was ready, and then make his first 
overtures in a letter; and before he knew the success of that 
letter in converting a patriot General into a traitor, should throw 
himself and his best friends, his choice spirits, into the power of a 
General, he had so much insulted ; that the General*s measur>e» 
in Upper Louisiana certainly had a tendency to disgust the peo- 
ple with the change of government, and to prepare \hem for a re- 
volt ; that ! did not know the General's attempts npon other offi- 
cers, but he certainly had tried me ; but if, on the contrary, CoL 
Burr did communicatehis plans to the General; either at Wash- 
ington, at Massac, or at SI. Louis, and th« General did not im- 
mediately inform his govei'nment, he has not only grossly imi)o- 
•sed on them, and the public at large ; but has been guiltyrof mis- 
prision of treason, and perjury. The Attorney General, after I 
had gone through my statement and information, in substance^ 
and order, nearlv as related, asked me what would be the result 
if all this shoulci be proven ? — why just what the federalists and 
the enemies of the present administration wish— ^it would turn 
the indignation of the people from Burr on Wilkinson j Borr ' 
' would escape, and Wilkinson take his place. I observed,. that it 
possibly might be the eventi but justice and honor required that 
the whole truth should be known, let it operate as it might. 

I th6n left the Attorney General and Secretary at war together ; 
^nd stepping down- to the Post-Office, found letters from St. Lou* 
is, detailing the operations of Colonel ^Burr ; and of a party from 
St. Louis, and St. Geneva^ the common friends of Wilkinson and 
Burr, who attempted to join him with twelve thousand weight 
of lead. 

[Mr. JViri, Who was the letter from > A. Samuel Hammond.] 
That letter offered proof, that the^ party, sent by General Wil- 
kinson to Santa Fee, was conne(;ted with, and a part of Colonel 
Burr's plans. As that tetter related to the subject which we bad 
been tatkine on, I sent it to the Secretary at war and the Attor- 
ney General 5 an 4 another letter to the satne point which came on* 
with it from Judge Easton. They wrote, thatMajor Westeott and 
Dr. SteU had left St. Louis, and were joined by a Mr. Smith, 
Dodge, &c. from Si, Geneva,-— who attempted to join Colonel 
Burr near the mouth of the Qhio. The Secretary at war returned 
the letters, and thanked me j but I have been surprized, that, af- 
ter offbring proof, that none of them were summoned before the 
Grand Jury. Major BruiT was here ^asked who tho^e gentlemen 
n^'cre. He mentioned General Adair, Judge Easton, and Ma^r 
Kibby, who would prove the objeet of the expedition to Santa Fee ; 
also Mr. Provinchiere.' He then stated, that be bad seen b letter 
from General Wilkinson to General Adair, in which Genernl 
Wilkinson urged him to come on ;■' said that hp could natgo with- 
out him ; and then asked if he wufi ashamed to serve under aSpa* 
nish consoirator. • , 
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General Wilkinson, When was that. letter dated ? A. I do not 
recollect when. General Adair read it to me, and he offered me 
a copy, which made me the less particular about its date. Q. 
Where was the letter received? Was it at Washington in March 
last ^ A. It was the letter, whieh, as he said,, induced General 
Adair toco to New-Orleans. 

General Wilkinson pressed him to come on j said that thirty 
thousand troop.Sc would be sufficient to effect their purpo$e, as 
thej would have little more to do thati to take possession of the 
country : that they were to dlride them into three columns, and 
General, Adair was to have the command of one of them. 

JVtr. M'Jiae, What country were they to take possession of? 
A- I canndt say, but my impression was, the Spanish country.^. 

The General then chided him for the caution he used in writ- 
ing ; asked him if he was afraid, to truat his ftiend, or, ashamed 
to serve under a Spanish conspirator. At the bottom of the letter 
M^.ere these words.-T-'* VVe shall certainly have a Spanish war/' 

Chief Juslice, Do you know the hand writing of General Wil- 
kinson } A. I do, very. well. I sit by General Adair when he read 
the letter, and it appeared to be the hand writing of General Wil- 
kinson, — But I did not take it up to compare it. 

Mr. Martin. Do you remember the date ? A. I cannot tell the 
date, or the place from which it was written, 

Mr. //"«?/. Did it appear to be of a recent date ? A. Yes. Gen-, 
Adair complained bitterly; ie said that this- letter had induced 
him to go to New Orleans, ^^here he was seized by General Wil- 
kinson. 

Mr. Wirt. Will you name all the witnesses who could giye evi- 
dence of the co«ineetion between Burr and Wilkinson I A. Judge 
£aston, to prove that General Wilkinson Was th^ projector of Mi- 
randa's expedition, and to prove his connection with Colonel Burr ; 
Major Timothy Kibby, the person whose deposition has been cir 
Gulated, and Pierre Provinchi.erc, who Could prove the connection 
between General Wilkinson and Colonel Burr, and who was the 
common friend of both ; Colonel Samuel Hammond, with whom 
General Wilkinson had a con versati on nearly similar with the 
one held with me, and Samuel Hammond jun. 

I believe I did not mention Colonel Dupiester, to prove the de- 
si^sof the party as to the establishment of a western empire. I 
think Colonel Dupiester was mentioned as the friend of Colonel 
Burr ; and, as 1 am informed, came to St. Louis as his agent, and 
brptight with him commissions and proclamations. 

Mr, M'Bae, Did you see him at St. Louis ? A. A Colonel's 
commission it wa^ said was offered to Colonel Chouteau, who at- 
tempted to throw it into the fire. ^ . 

Mr. Hay. From whom did* the proclamations and commissiong 
co.me .?, A. They were said to be from Colenel Burr. Q. VVho was 
to have commanded the horse .^ A. Mr. Delany, who had been an 
oiiicer of the horse in the French service (it was said) was offered 
a distinguished command in Colonel Burr's army. A Colonel Du- 
piestre, it jvas said, brought on letters, — one to Pl*oviochierc, and 
another to Timothy Kibby, the-common.friend of Colonel Burr and 
General Wilkinson. 

Chief Justice. Did ydu see these letters ? A. We bad a little de- 
mocratic club, intended to counteract thoise gentlemen, A Mr^ 
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Wherry, to whom Pro Vcnfehiere shewed the letter/took k copy, 
au J brought it down to us. 

Mr. fFiri, What was in the letter ? A. Somcthbg to this pur- 
port. ** He was ready; hoped they would he ready ; and hoped 
the expedition would begin to moveabout the 15th ef November. '' 
, Mr. Ilartin. How long have you been in th« American service > 
A. 1 bore arms in J 775^ against the tories -, had a second Lieute- 
nancy in *76, and continued in service throughout the war. Q. 
Have you been in the service ever since ? A. f entered the service 
again in '94, under an expectation of bearing arms against the ' 
British ; for 1 had been taken a prisoner during the war, and had i 
not beeii well treated by them. Q. What was your grade when you 
left the army ? A'. Major of artillery. 

Mr.fftckham. Did you see such a depositioa as that of Timothy 
Ki bby, in the hands, oi the Attorney General or Secretary at war > ; 
A. No. I gave them the letter already spoken of ; and 1 expected \ 
that all the gentlemen whose names 1 have mentioned would have j 
been summoned. It has been said, that I came on here as a volun- 
teer. I certainly should have came on in any event ; but I was siir- : 
prissed that those geutlemen were not summoned, and that the en* 1 
quiry was to he on one side only. , i 

Mr.JFirt, Is the Samuel Hammond you have mentioned, ^e ] 
s^ipe person who had acoinmission in the tiifleof Genet ? vA. The 
very samei 

Mr. /fey. I think you said it was in June, 1805, that General 
Wilkinson disclosed tbyou this important secret ? A. Not in June. 
Sometime in tho summer : I think in July. Q. What was the im- 
pression on your mind at the time ? Did you suppose it was a pro 
ject hostile tb the United States ? A. Idid suspct'i thathe had some 
gr^nd proj<5ct in view. 1 expected that.hc woijd have made the 
cii.sclosure withoutmysaying I wished him to make my fortune ; f 
did not intend to come under any obligation^ or to commit inyself 
Q. When was the first time yon made any communication to the 
government or any of its officers, with respect to these projects? 
"A. I have a letter here, dated Jannary'8th, 1806, in which 1 saj% i 
*'. 1 havtJ no confidence iu the patriotism of General Wilkinscftij 
*^ and, as a man,! think of him with horror/* 

Mr. IFiri. To whom is that letter addrcsaed? A. To the Sec- ; 
retary at war. ^ ^ . ; 

Geu. Wilkinson, Were you under arrest at that time ? A. ^o 
— I was not [looking at his papers.J It does not'-appear from tliis \ 
letter that I was mid er arrest at that, time- \ ' "* 

Mjr, Ilaij. 1 want to knn^w the fact, whether you were then un- 
der arrest or n< t .^ A. I was not. Q. What M''as the interv^ 
between your arrest, and the trial by Court Mai'tial ? A. Ih^v 
lieve eight or ten days, but am not certain. 

Mr. M'Mac. Hud you not been in expectation of an arrest } A. 
I had expected it for sonie time. In a conversation with the gen- 
eral, alfrout niy^ajifig he would not be in office siit nmnths, he got 
very warm, and said-—" This is sedition/" I replied — ^*' then ar- 
rest me.*' . ' . 

Mr. Ha^. At what time 5fHd this conversation take place about 
Cold Water, when you stated in your evidence your ruin was 
decided 6n ? A. 1 think in September, 1805. llicn coanmeiiced 
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« system of persecution which terminated in my arrest. I was 
charged^ among other things, with contempt to the General : that 
I never denied. I, was Ibund not guilty of ail the other charges, 
except that one. M^jor Bruft' then said, that the sentence ot the 
Court Martial had been reversed by the President of the United 
States and his pay and enialuments, which had been suspended 
by the sentence restored. 

Gen^ JVilkinson. I understood that was by stipulation. What 
is the date of the Presideiit'&reversaJ ? A. 1 believe it was on the 
twelilh of March last ? and my pay and emoluments being resto- 
red, is equivalent to a reversal. 

Major Bruff proceeded. The Secretary at war, observed, 
that the President was disposed to do me justice? but it was a 
delicate point, and there was no precedent, where a sentence 
had been confirmed by a commander in chief, and afterwards, 
reversed by the President. I answered, I thought it was not ve- 
ry delicate in General Wilkinson to approve a sentence which 
was a mere personal thing between us. I understood it was a* 
bout the ^rteentb of November, the expedition was to have com- 
menced, and the Mexican jr^an^arJ, [an emblem of the sun,] to 
have been rawerf. This delayed my departure from St. Louis. 
I expected to have seen knights of the sun, and lords of Mexico 
among the chiefs of those cAo^^n j-jE)2ri^^. 

Mr. Martin. Whose property is the place called Cold Water ! 
A. 1 understand the greater part belongs to Gen. Wilkinson. 
About ibur acres of it, is deeded to the United States for a fac- 
tory. He wrote on for me to purchase such a place. It was a- 
bout this place that Gen. Wilkinson made the rude attack upon 
me, which I have before mentioned ; but, I believe^ the true 
source was, that 1 had said to an Officer in the confidence of 
Gen. Wilkinson that he would »ot be in office six months. 1 knew 
that Congress was about to meets and that it was contrary to 
the genius of our government that he should hold the two offices' 
of General and Governor of Louisiana. 

.General Wilkinson, When did you receive the first intimation 
of ray intention to retire from service > A. This is intimated in 
a letter from you, dated April 5ih, 1805. [See Note ./^.3 Q, 
Bid 1 not reiterate this intention aiW 1 came to St. Louis ? A. 
I believe you did. Q, Do yo^ recollect at what period at'ter I 
got to St. Louii^ ; whether late or early ? A. I cannot recollect. 
You often mentioned the subject: Q. Were you subpcenaed to 
attend thi^ place } A. I was. I saw a subpcena u\ the handi^ of 
a gentleman for me *, and Mr. Martin had told me in Baltimore 
there was one ordered ; and, therefore, I considered myself as 
subpoenaed from Queen J* Ann's county, in Maryland. Q. Then 
you had a conference with Mr. Martin ? A. I had. Q. Do you 
recollect to have said that you were reluctant to come, but Mr. 
Martin bad promised to lash me into tortures ? A. I have said, 
that from a conversation of Mr. Martin's, 1 had reason to believe 
that your letter post-marked " 13th May,'* woiild be produced ; 
but, that I should have came in any event. [See Note B-^ The 
first intimation i had of this, was from a letter written by a gen- 
tleman of the Grand Jury to a friend of mine, stricturine the 
testimony of General Wilkinson eiven before that body. That 
P«rt of the letter was corafidentiilliy read to me. 
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{Major Bruffwas about to state a conversation with Mr. Mar- 
tin, when he was interrupted by Colonel Burr^ who said he could 
not consent to a narration of iiie conversations which had been 
held with his counsel.] 

Genersil Wiikinson. Did jou not say that you believed Burr was 
guilty ; but that \ had done you a serious injury, and you thought 
this a good time to seek: redress? A. I have said, that I believed 
Colonel Burr concerned in that expedition with you. 1 have said 
so, and 1 think so still. 

Mr. M*Eae. Will you state the character of Judge Easton ? 
A. I have accused him of endeavoring to cheat out of half the 
land we purchased in common, on which an arbitration is now 
depending. 

General Wilkinson. Had you no land speculations with Eas- 
, ton ^ A. No ; 1 had no speculations, but we made a purchase of 
a single tract of land together. Perhaps you call that land spe* 
culations. Q. You said, that when Colonel Burr arrived at St. 
/Louis, Eastori and myself were intimate ? A. 1 thought so. Q. 
Did you not know, that about that time, I did not sujHTef him to 
come into my h6use ? A. 1 heard him say, after Colonel Biirr 
had left St. Louis sohie little time^; that you were persecuting 
him. 

General Wilkinson. I hope I may be allowed until to-morro^ 
morning to select the letters of this gentleman, which 1 shall of- 
fer in opposition to some small matters which the Court have 
'heard. 1 have also some testimony to ofier, which may go to 
invalidate the credibility of this witness, I have many question? 
to propose to him. 

Commodore Shaw was again called. 
* 

Mr. Ha^. Jy'ii you travel in the stage with Major Bruffas he 
was coming to this place ? A^ 1 did. Q. Will you state the con- 
versation which passed ? 

General Wilkinson, Be so good as to say what impression the 
conversation had on you, respecting myself, 

Mf. Burr, No, Sir; state facts, and not conversations. The 
witness mea^ relate /ac?j. - i 

Witness. The conversations were between this place and Fre- 
dericksburg, and were addressed to Captain Gaines and Lieute- 
nant Swearingen, and not to me *, but 1 understood, as Major 
Bruff stated, that he was convinced of this plot in the western 
country, and that he had kept a watchful eye over them for a 
considerable time. I recollect his saying, that he was coming on 
without being siibpoenaed, except from what he undei'stood from 
Mr. Martin •, and that be iras come on to tell a long story. 

Major Bruff. Do you recollect I sat still a great while. A. 
Yes. It wai^ after we dined. _ 

Mr: M*Rae You cannot give a detail pf the conversiition .? A* 
No, Sir 5 but I thought he intended to injure General Wilkin- 
son ; as he said, that the General done him serious injury be- 
fore. . . 

Major Bruff. Injube; says the witness ? A. That was the 
Itopressiim that Lhad. t did not know at ^at time that you 'o^ert^ 
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in the army, or had been at alt. f strpposed that he h^d done 
you aa injury-Nj and that ypu were fjome forward to retaliate. 

'^e Chief Justice, on sonie ebjectioa being made to the relation 
of '* impressions/' obacrved, timt if a witHOSB, could not recolleet 
the exact words, he might state their import as near as he oouM ; 
but.not strictly to call them impressions* 

Mr. M'Rae, Stat^i as nearly as you Gan^ the substanCd of the 
words. 

Witness. . 1 hare stated what I understood to be rfieir sub- 
stance. Major BrufF said, that the subp<ena wa» in Baltimore; 
that he was come on to tell a long story ; that he had a good 
right to know that such a conspiracy existed \ and that he had 
beeri lodkin^^ out for it a long time. 

Mr. M'Rae to Major Bruff, I understood you to ha^ said^ 
that you were fiummoned iftom Queen Ann's county, in .Mary- 
land ; did yoit ever see the subpoena there > A. No, Q* What 
Induced you then to think, that you wQve summoned there ? - A. *^, 

I own property in Queei^ Ann's county^ where I had been, 
making arrangements for my return from the western country., 
I went to Baltimore to transact dome business, where I met with 
Mr. Martin. He told me. that if I had not come to Baltimore, 
he should have gone to see me. i asked himiif the letter post* 
Biarked *' 15th of May," w^uld be produced. He said, he believ- 
ed it would ; and informed me that I might Consider myself sum* 
hioned, for that he should order a subpcena for me. 

Colonel, Burr: \ desired that no conversations with any of my 
(Counsel niight be mentioned. ' . 

Major 2>r«j(f* When I came here, about the lOth, the gentle* 
man who was included with me in the sumraons> shewed me a 
copy pf my subpoena, but it was^not served. 

^ Mr. //rty. You said, that you saw what kind of a Court Mar-' 
tifil there was in that part of the coujitry ? A. My impression 
was, that my trial was notales;al one. I challenged some of the 
members of the Court, and offered to prove that they were pre^ 
judiced. As to the §tage : 1 did not ride /a the stage with the 
gentleman from Fredericksburg to this place. He must be mistak- 
eo ; for we left him at Fredericksburg. Fronj Alexandria to 
Fredericksburg he did ride with us. 

Comrriodore Shaw. I possibly might have been in an error as 
to the place when the conversation took place. 

, ^ Captain Daniel Bissell w^as SL^zinhMeit 

General Pf^ilkinson. Were you a member of the Cdilrt Martial 
that sat on the trial of Major Bruf!\> A. i was, ^. By whom . 
WasMajorBruff arrested ? A. By Captain Richmond. He pre- 
ferred the charges, and solicited the arrest. Q. How many 
tnfembers composed the Court, tjieir names, and rank? A/ Col. 
Thomas Hunt, President •, Colonels Cushing and . Kingsbury j 
Captains Lockwood, Bisselt, Strong, and Many •, Lieutenants 
Peters, Mulfor^, Carson.. VVhitlock, Richardson and Kimble. 
Q. Was the Court unanimous in their sentence? [Soirie doubt 
arose about the propriety of answering this question consistently 
with the art ix; led of war. It wa6 waved for the p^-eisent.} 
Vol. ,1 Y t , ' 
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Mr. Mariih, Was it not some short time hefore the Court Mar* 
tial, that an address was banded about^ and signed by most of the 
officers ? A. 1 believe it was. d. Did Major firuff sign Jt ? A. I 
do not know that be did. I did not see his name to it. ' Q. Did 
not the officers impugn the honor of the members who did not 
sign it ? ' A. It has been more than two years since the address 
Was'eircnlated^ and I cannot recollect what were the impressions 
of the moment.' Major Bruff said, he had seen a mutilated copy 
of the address published in the papers. The address was to the 
President: the object of which, was to continue General Wilkin- 
son in the office or commander in chief, while he was GoVcmor 
of Louisiana. It says a great many handsome things about his 
services from Canada to Florida, and the sufferings which he had 
undergone in the cause of his country. 

- \ "* 

- ' * _ * V 

The following i> the address referred to in Capt, BitselVs testimontj : 

To his Excellency, - 
THOMAS JEFFERSON, 

President of the United jStates. 

v Sir, 
- It does not comport with the pride of a soldier, tacitly to b«" 
Ihold his General assailed by unmerited slanders, or to suffer the 
Veteran, with whom we have run a fe«^ course of hardships and 
perils, to fall a sacrifice to untdeserved calumnies. The spirit «f 
a soldier revolts against such apathy, and every man of sensibili- 
ty would condemn such cold-he artedness. . . 

We mean not to oi!end, by this oficring of a just tribute to 
;merit 5 nor to derogate from the Worth of the living or dead by 
those expressions of our sentiments. 

We have seen with horror, and have felt with indifgnation, the 
various attempts which have been made to blast the character ef 
General James Wilkinson. Some of us have served under his 
command twelve years, and have followed him from Canada to 
Florida, and all have been habituated to his command for many 
years ; during which period, we have seeii him encountering al- 
most overy vicissitude to which military life is incident. Geflc- 
rous, benevoient and humane— his hearty his hand and his purse, : 
arc ever open and ready to succor distress and relieve misfor- 
tune : Hardy, enterprizin^, daring and brave, he encounters ok- 
stacles with aracrity, and is most exalted when pressed by diffi- ■ 
eulties. The ice, snow, and wintry blasts of the "North ; ihe 
arid sands and burning sun of the South, wild mountains and ! 
morasses, present no impediments to his course,, when duty calls. 
Reacjy to take the lead in erery extremity, he never exacts from 
others what' he is not willing himself to perform. Daring, ^«t 
vigilant and cautious, he is provident in warding dangers, and 
resourceful in mastering thexa. 

Let him be judged by his orders and arrangements, and mili- 
tary men will honor his principles and practices. Rigid in his 
discipline, exact in his policy, and indefatigable in every branch, 
of service ; he delights to comfort and cherish the sick soldier, 
and pays a sacred respect to the laws of his.country, and the 
lights of his fellow citizens^ of which numerous instances could 
be given. ' . 
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With him for a Teadcf, we shall fteithor fear danger sor Jbre- 
see difficulty^ but shall march t^ battle with the as8uranc?» o( 
victory. ^ 

The subscribers^ 'composii)^. .the whole, of the officers present at 
the cantonment^ and St. Louis> would suffisr martyrdom soonefi 
than profess what <3iey do not believe, or proffer homage where 
it is not due ; and with the^Q sientiments, they hesitate not to de^ 
darei that they have offered the opinions of every man of honojQ 
ijrho carries the sword of the. ^oited States. , 

Signed by^ 

Thomas Hwnt, Colonel^ l^t^Vnited ^regiment In&ntry. 

Thomas Cushing, Lt.Cot.^ Adj. and Inspector Army. 

jAdoB Kingsbury* Lt. Colonel 1 at Regin^ent Infantry. 

B. LoGKWQon^ Captain 1st Regiment Infantry. 

Elijah Strong^ Captain l^t Regiment Infantry. 

Daniel Bissell, Captain Ist Regiment {nfantry. 

J A M BS R I c H M ON D, Captain Ist Regiment Infantry. 

Jambs B. Many, Captain "Artillerists. 

6borgb Pbtbrs, 1st X«ieutenant Regiment Artillery . 

Clarbncb Mulford^ Lieutenant Regiment Artillery. 

W I Lii I AM Cars on, . Lieutenant Vst Regiment I nfantry^ 

A» Whiti>ock, Lieutenant Xst Regiment. la&jitry. 

William Richardson/ 2d Lt. and Adj. 1st Reg. Infantry] * 

Joseph Kimble, Lieutehant A. djutant. 

William KiNGj SurgebhV Mate. 

A. SangrAin Surgeori's Mate, 

Jonathan M. Robinso^j, Acting Surgeon's Mate., 
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Confipbntial. 

I am desirous like youriself, to make a snug fixture, and hang^ 
up my sword. Our soil, we may thank God, is not favorable to^ 
military pursuits ; and the profession of arms has become disr^- 
{mutable in our free and peaceful country. Will you look out for 
a handsome spot for ihe^ iiv^ or siii: miles from St. Louis of one^ 
thousand acres more or less > rich, well timbered, and lying well 
for cultivation, witli excellent water and and a mill-seat. I want, 
such* a spot. Will you have t^e goodness to look for one without, 
speaking r sixid, if a bargain presents, you make in your own name 
a provisional contract, to be off, or on« in six months. Pardon tbe^ 
freedom I take with, and the trouble I offer you. 

With esteem and respect. 
Your obedient servant, 

JAMES WILKINSON. 
Major Brttff'. v • 

April bth, 180r. 

Colonel Meig'i Ceriificdie. 

HjcHMovx), Sefiemier^Sd,lS07, 
I certify, l^at at Richmond, during the trial of Colonel Burr, 
fer treason/ Major James Brv^j^origi^si ff« thnt j|ie Fas attend- 



iii^Ma irfinesB for Colonel BuVr^ for wbtch lie wtik sorrj. T^at 
l^tiifaer Martki Add promUed him> that if he would ^ttetid as a 
witness, he (Martin) would expose the character of General \\ il-^ 
JlIhsob, by iBtr^ducing into Court a eertain letter written faj Gen* 
eral Witkinson to Aaron Burr : which letter Colonel Burr had 
deefined sul^niitting: to ihu Gra«d Jury : aird that Mr. Martin de^ 
elared thatfte wonld lash General WilkinsonLiBtotortareB \ an4 
lipoii thone proxnise* ke cafne. - ^ 

RETURN J. MEIGS, jun. 

' ' ' 

Mr. M^Rae requested, that oh a6coubt of theextrirhe indispo- 
fRtiOO of biie of Mr. Wirt's children, which mevehted him froin. 
itttending^ the 'Court might he adjourned' fill to-morrow. Inde- 
pendent of this circumstance. General M ilkinson, i^libse feclirgs 
had beeniseverely wounded by the testimony of a witness yester- 
day, was in the course of preparations to remove those unjust 
imputations. - He hoped that no objections would be made to the 
ndfoutnment. ■ ' 

' Mr jfifev said, that by an arrangemient of the counsel of th^ 
TJnitey StateSi ihci principal part oF the reply would devolve up- 
on Mr. Wirt. -It was, therefore, important that he should be pre- 
sent to know what ground had been occupied by ihe counsel who 
preceded him. He did not expect any inconveniences would re- 
sult from the proposed adjournment, and hoped it would not bci 
opposed. 

The adjournment wa4 opposed by Colonel Burr, who stated 
that one of his counsel had been placed in the same situation as 
Mr Wirt, and no i)idulgence Was asked of the Court on that ac- 
count. He also mentioned, that the Cootl had, at his own requnst, 
proceeded with the examination, when he wa« too much indis- 
posed to attend. 
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ter his remarU about Cold Water, and his saying that '* should he 
^ discover plans and measurejs which put to risk the peace and 
*' ^ietj of the tJnited States, he would not keep silence, be ihe 
** consequences what it might/' Generkl Wilkinson was not visi- 
ble to him for several day*. Other officers attended, suid Major 
Bruff; but Iwas not permitted to his presence, I wrote to the 
General, and 1 received an answer which I have not got here. If 
however stated, that 1 should receive such attention as my con^ 
fluct and ^ank entitled me to. 

John Brokenhrovgh and Joseph CI Cabell^ members of the Grand 
Jury, were called by Colonel Burr, 

Colonel Burr, I will ask you both, gentlemen, whether General 
Wilkinson before the Gland Juiy acknowledged that in any of 
his lettf ra he had made ujbc of the words^ *' he was ready. '^ 

Mr. B^ohehhr^ugh. I yecollept that General Wilkinson aeknow- 
ledgedMihat in the winter IW, (5, he had written to you seyerai 
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')etter«; ia onfe of which he uScd the expreas^ion ** Trbat' ha^ibe-* 
*f conie of the grattd expedition. I fear Miranda has takeu^thc* 
<* bread out of your m^uth. 1 shall 1>e ready l>efore you/' He alsc;! 
assigned as a rfeaJ46n for writing such Ji letter, that he had done i'c 
with a view itf drawing from you a f*dJ disclosure of your project ; 
jfit fl^onLd be dotlrett and patriotic, that he inight unite in it ; ii* 
improper, that he might reject it. i i^siced GeneifaJ Wilkinsoii 
Hrhether he had written the letter pdst'inaYked, /* )3th 6f May.^' 
He 9aid, that he did not recollect. 

Colonel Burr, What period was assipied to that letter just quo t-* 
cd ? A. Tlic winter of 1805, 6. " 

Mr: C(ibeU beiojg requested by Colonel Burr to state his reccd- 
lection of the evidence of General Wilkiason as to the 'poi ills 
above pi«ntion«li proceeded in substance as follows : Genei^al 
Wilkinson had stated, that he had an interview witli you at St. l 

Louis, at which, you mentioned a grand project ; but that yoii ti id 
hot enter into particulars. He renTarked that he had made ^ome . 
enquiries as to the nature of the enterprise ; but, you observed, 
it was unnecessary to enter into particulars, for it Was possiible 
it might never be carried into effect. After Colonel Burr left ibt. ^ 

Louis, General Wilkinson remarked, that he had revolved in his 
inind ^he conversation which had passed between him and Col. 
Burr, when he spoke of a western eaterprize, and concludedi that 
ka attack on I^exico was conteip plated ; which was to be carried 
onby the aid of i British fleet through i}ic Gqlpli of Mexico., 
That ht had written severaUetters or notes to Colonel Burr, with 
a view to ascei^tain his real design, between the time of their in 
tervie^w at St. Louis, and the commencement of the following sum 
nier ; but did not q.ppear to be positive as tp the jiumber-or na- 
ture of those letters. But he remarked^ that his object was to 
dratir from Colonel Burr a disclosure of the nature d' the enter- ^ v 

prize ; if it. wore proper, that he might participate in it ; if not, 
that he might make a disclosure to the government. General NVilk- 
i«8on on being interrogaied as to the contents of his letters, au- 
Bwered, that he could not recollect precisely the terms, and but . ' 
onljr these expressions, which he used in ^ne of 'them ; " 1 iear 
^^ Miranda hSis taken the bread out of your mouth j I shall be rea- , 
" dy for the'grand expedition before ypu are."** I must repeat, 
that Generai Wilkiiisen did not appear positive as to the dates, 
ifeuiuter, or contents of these letters, but only these expressions. 
With respect to the letter post-marked ** 15th May," General 
WilkinsoB on being interrogated, was not positive of hav ing writ- 
ten it ; but, said, he believed he had. ^ 
' Mv . WickhdtA. Do you recollect whether General Wilkinson 
produced a eopy6f the cypberied letter, which, he said, was a true 
eopy ? A; 1 do not recoiled. I recollect General Wilkinsbn ten- 
flered a copy. Q. f o Mr. Broekenbrough,- D6 you recollect whe- 
ther General Wilkinson produced any fair copy of the cyphered 
letter to the Gf'and Jury ? A. 1 recollect we had a newspaper in 
Wiieh it was published ; and as we decyphered the original, we 
^ten compared our translation with that copy, and found some 
Variations. - "^ 
, ♦Mr. Hay. Have you a copy of the cyphered letter as translat- 
ed by the Grand Jury ? A. 1 bare. 
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litr.'JVickhftm. State that there wer^ material aiid essential va- 
riations between ^he translation made by the Grand Jury and thai 
published. 

Mr. Cahell ssLi^, he f)egged leave to observe, that Gen. Wilkin- 
iBon was one out of;fifty witnesses examined by the Grand Jury; 
that his examination took up four days; and that such circum- 
stances were treasured up, as were deemed material. 

Mr. ^I'Eae. Have you attended to the, examination of Gen. 
Wilkinson before the Judge? will you state whether his testi- 
jnooy correspond with that before the Grand Jury? A. That is 
a very extensive one, and which it is impossible tp answer. Du-r 
iilg the examination of Gen. Wilkinson before the Judge, my 
attention was often called off; and therefore I cannot pretend to 
say, whether his testimony corresponded throughout, with that 
before the Jury, If you will i^tate any part of his testimony, I 
will endeavor to state whether it corresponded. 

in general, as far as I have attended to the evidence of Genc- 
i:al W ilkinson given before the Judge, the na4rrative is very much 
the same with that given before the Grand Jury, with some 
slight variations. For instance^ I understood that General Wilk- 
ihson ^aid before the Court, that hni one letter passed betwecu 
Jiim and Colonel Burr, from their interview at St. Louis to the 
corametacement of the next summer, before the Grand Jury ; I 
understood him to have said some letters or notes. 

Tie circurhstancefij of ihe packet being slipped from the side 
jocliget of JVIr. Swartwout, and thrust into the hands of General 
Wilkinson, in the absence of Colonel Cushing, at the. interview 
at N^chitoohos, was mentioned to the Grartd Jury ; if it wa§ not^ 
jaentioned in Court, that makes another variation, .. 

Mrv M'Rae^ It was mentioned. 

Mr. Cabell. Then, Sir, 1 stand corrected, 1 have already stated, 
that 1 could not recollect aceurately all G^n, Wilkinson's testi- 
mony befo**e the Court. 

Mr. Wickham ta Mr. Brokenhvpugh. J)o you recollect any vari- 
atum between the evidence of Mr, Swartwoiit andGeneral Wilk- 
inson ? A. As to the delivery flif the letter there was no differ^ 
ence ; but/ in tjie details of their conversations, there was a very- 
important one. 

Here some desultory conversation took prace,bef ween the coan- 
gel on both sides, and the Court, on tlie subject of Mr. Taze weirs 
icply to the question propounded to Dr. Brokenbrough, The 
Counsel for the prosecution and the Chief Justice disagreed ia 
their notes. ' . 

, Mr. Wickham asked Mr, Cabell the same general questfo^. Mr. 
Cabell answered, that the statement of Mr. Tazewell had ap- 
peared to hifn very plain and correct, anJhad been delivered 
with his usual ability. , , 

Being called on to state how far Gen. Wilkinson and 3\Jr. 
Swartvout agreed in their testimony before the Grand Jury, in 
lelation to their conversations atNachitoches, answered, I xhust 
say, that they coincided in some respects and differed in others,- 
The material variance is this : S wartwout most positively denied 
that he bad made any criminal communications M'hatever ; a^id 
denied his haying said any thing about seizing. According to 
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General Wilkin«on the communications of Swartwout,>Ferp:c*-i*- 
minal^ according tD Mr. Swartwout they w^re .^ei^ctl^ inn^-^' 
cent and honorable. -'V>\-, 

As I have spoken in such high terms of Mr. Tnzewel^B state-* 
ment, I must beg leave to except from that sentiment, the inferences 
which he drew from the manner in which Mr. Swartwput deliv- 
ered his testimony before the Grand Jury. The manner of Mr. 
S wartwout, was certainly that of Conscious innocence. But thcrer 
is other testimony in the case. I ehuse to suspend my opintoa olf 
characters till this investigation shall have terminated. 



THURSDAY, October^, 

. Mr. B^dle^ was called^ and asked whether there was any con- 
•tract in the deed to send a number of settlers to the ianci^? 

He answered;, that there Vas not in the deed ; he never saw Hits 
original contract between Colonel Burr and Colonel Lynch. He 
had the memorandum on which thedeed was to be drawn, bnf; 
there was no such thing in it. He stated the terms of the meni j- 
randum, as much as beiore recited. 

Questions by Mr. Martin and Mr. Burr were asked, as to la is 
having seen or known any thine of the original contractor agnse- 
ment. He answered that he had not — he had heard them speak ol* 
. a former contract and agreement, but had never seen it. He had 
heard both of therti speak of a settlement on the Washita grunt, 
but whether it was a stipulation between them or not, he coiild 
riot say ; but there was no such thing in the deed, 

Mt,Hay. Do you know Ephraim Kibby. A. 1 do. Q. Tnwhaf; 
capacity did he serve under GenerarWayne and at what period > 
A. He had the command of a party of spies or /^angers in the 
year 1703; and in 1794^ he had the command of another par- 
ity. ■'.,-■■ / ' • • ' . ■ ^ ■ 

Some questions were here asked by Mr. M'JRae, as to the as- 
sistance that was to be afforded by him to Burr, in his ihtendeiij 
enterprize. 

The W^iV^ejr* declared, that there, were no measures taken by 
him, or intended towards the enlistment of men» but what niusi 
proceed under the sanction of the government of the United 
States. 

After some desultory conversation, Mr. Haj^ said, that he w'a.h 
ready to go on with the argument of the'cause, but he would not; 
do it unless directed by the Court. An attack had been made o^j 
General Wilkinson by Major Bruif, Which it was the right ani 
the duty of General Wilkinson to explain Not a word in thi 
long and labored narrative of Major Brufl^wa8|estimony appli- 
cable to the case before the Court. But having ma.de such serioui 
charges against General WUkinson — justice requires that thft Gc» 
ncral should be heard in explanation. 

Oen. Wilkinson. I have several matters to submit to the Court, 
which have been brought to my recollection by the occurrences ol* 
yesterday and the day before. 
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^, O Graiid Jurors have been brought forward to contrast my evi* 

i ^«ncc before that butiy, with what I have said herein the wi^ie 

t . range of testimoiTy, which has lieeii permitted •, a witness inay be 

■readily rni^jconceived by others, x>r misunderstand himself. In 
^ t^e case of Mr. Tazewell, your honors sense of his iestiniony^ 

was in ^lirect opposiHon to tifat of Mr. Burr's counfid*, and in the . 
case of Mr. Cubel); one of the mogt correct mem in the world, be, 
had misconceived or did not lintlerstand me, respecting the mode 
in which Swartwout delivered Mr. Burr's letter to me. It is 
with deep regret I trespass on the time of the Court; feut, when 
every art is employed, and evidence Js drawn from every quarter, 
to rip up the remotest transactions of my life, t'-effect my crcdi-^ 
bill fey ; to wound my fame, and rob me of my reputation., : 

Here Mr. Wickkam interrupted General Wilkinson, and saidj 

^ t'lic must object to the course which he was a;bout to pursue. Gen. 

*AViP-vinsoii stands her6 on the same ground at^ any other witness, 

Xet his explanations apply to his evidence, but let h'lm not go intof 

lother subjects. " -. ; . 

Mr. M'Ro.e hoped, that the same indulgence which had been 
granted to others, would be extended to General Wilkinson. It 
w ill be recolleeted with what patience their witness, Maj. Bruff, 
• hiid been heard for six hours, while he was merely indulging 

hin^^clf in thie carnage of General Wilkinson's reputation. Gen. 
Wilkinson who had been listening with the most exemplary pa- 
tience, now comes forward to explain ; and in the midst of a vei^ 
short and respectful evidence, he is interrupted by the counsel 
on the other side. . - 

1-he Chief Justice said, there could be no doubt as to €b0 dis- 
position of the Court, to hear as full an explanation as General 
Wilkinsofi might please to make, but he being merely in the cha- 
racter of a witness, would confine himself to a narrative of fact«, 
and resort to arguments as little as possible. 

Mr. //^2j/ hoped that sumethtng of argument would be permit- 
ted. General VYUkinson had been assailed vitally, intentionally, 
and ddiberately by Major BrufT* and his explanations could not 
be so uell understood, unless he should, in some instances, resort 
to argument. 

Tlic General resumed. When I was first brought before the 
Court, it was my intention to haVe commenced with Colonel Burir 
at Washington, and tp have traced him, step by step, from his 
passage over the mountains, until his return. But I w^as confined 
to such facts as were deemed immediately relevant to the question 
before the Court, and therefore 1 commenced vi^ith the receipt of 
bis letter at Natchitoches. 

I Now. Sir,^nd myself obliged to adopt this course, in order ia 
iexplam certain observations, which have come from the Grand 
Jurors, and also, the inuendotis and insinuations of Major Brofl> 
who havingcharged me with a sinistei* connection w^jth Col. Burr, 
• has travelled from W ashington to St. Louis, in order to find mat- 
ter for the justification of the imputation. lie has laid some stress 
on the interest, which he said was made, (hy Mr. Burr and his 
friends,) toprocuic me the government of Louisiana, i arn under 
no obligation to explain how I procured tiiat government > if I 
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were, I coulA«a.y^ a tender was made to jme of it by the President, 
. before they had any idea oC the circumstance, ; ^ . 

I am charj^ed with having invited Col, Burr to the westcin 
ijountry. Herein I hare, been misunderstood ; for thp thing is not 
so. A few dayiS after Colonel Burr .descended from the Vice- 
Presidential c hair > an enquiry was made hf nie, as to the course 
he intended to puri^ue. He toJd me he intended to visit New Or- 
leans; I reuieraber his very words were^ ** I have a few thousand 
dollars left, and I will not go to work until they.are spent/^ I was 
fiolicitous io see hui^Tein stated in the councils of nis country; 
ind speaking to the honorable John Fowler, then a member ot 
Congress, on the subject, he informed me that Mr. M, Lyon had 
suggested to him the idea of, Mr Burr's going to T^nnessefe, to 
procure his election to a seat in Congress; ai? residence was not a 
necessary qualijficatip^ to election in that State, and requested 
pie^io speak to Burr on the subject. I did so : and J think he said* 
Jt was a luminous idea; /appeai^ed to be de]ighted with the plan>-; 
iLnd in concert with Mr. Fowler fa.nd Mr. Lyon, \ then understood^ 
and have since been assured by the former, who is now in town, 
the plan was digested without iny presence, or participation at 
any interview. ■ . , , 

Mr. Burr soori after proceeded to Philadelphia. He wrote me 
dn the 26th of March, rcguestin^ a letter of introduction te Ge- 
JQ^ral Adair, and informing m^ that he should set put for the 
irestern country about the tenth of April. The next letter 1 re- 
ceived from him was at Pittsburg, dated the 30th of April ; ia 
which he told me he was to sail that day for the lower country, 
and was sorry he could not see me. At Louisville 1 received a 
third letter, dated the 19th of Slay, in Which he deeply regrets 
he could not see me there ; and Jiegs me to forward the letters of 
introduction^ I had promised him for New Orleans, to that city. 
He proceeded from Louisville to Frankfort ; And 1 am autho- 
mea to say, did there apply to John Brown esq. to aid him in his 
proposed election in Tennessee, and to that end^ requested letters 
irom Mr. Brown to his friends tiere. He then proceeded to Nash- 
viile^ where it appears he. remained beyond his calculation. I fell 
down the river to Massac, whei^e Colonel Burr arrived on the Sth 
of June ; and instead of spending several dai/s in giving me lessons 
on government, and prepairinj^ a new code or constitution for 
Louisiana, he the nexi day prosecuted his voyage for New Or- 
leans, in company with several officers of the army, who had beea 
ordered to that city on a general Court Martial ; and it will 
be proven, that I fnrnished hjm with neither barge nor crew. 

1 heard no liiore from Mr. Burr until the 30th of July, when I 
received a letter from him dt the crossing of , the Tennessefr ri- 
ver \ in which, he informed me, he was on his way to Lexing^toil 
and hoped to be with me at St. Louis about the first of Septem- 
ber; He arrived at St. Louis on the 11th of that month, in th^ 
evening; expressed a wish to visit St. Charles j and I accom- 
panied him in his route \^ the oantonments of the troops, about 
eleven miles distant, from whence he proceeded without me, and 
crossed the Missouri to St. Charles ; from thence passed over the 
portage^des Seioux to ih^ Mississippi, and descended that river in 
a canoe to St. Louits. I thf nk it was m our ridf to the oantohment/ 
Vol. «. Z j& 
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tftat Sfr . Burr, spexiking of the imbecility of (lie goyemmcat, saiff 
it would moulder to pieces — die a natural death, or words to th'aJt 
•ffect ; adding, that the people of the western country were rea-- 
djr to revolt.' To this I recoll'ect replying, that if he had not pro- 
fited mor© by fiis journey in other respects, be had better haVe 
remained hi Washington or Philadelphia — for surely said I, my 
ff.iend^ no person^ Was ever mow mistaken ! Thfe^ western people- 
disalfeeted to the gov«rument ! They ai^ bigoted to Jefferson 
and democracy. And the conversatiDn dropt. Mr. Burr on the 
same ride^.! think, spoke to me of purchasing an estate rn tliat 
country*;* observing^ that he had received advice of a sura of 
money which he should receive on his returnto the eaistward; 
and asked me if I' Mould rcsijjn my government to him in the 
<ionrse of the winter if. he should desire it. This I rejected on 
account of the emoluments, which was two thousand dollars per 
annum : (for I was disgnsted with-tlie government,) aud he of- 
Ifered to indemnify me.. 

Nothing particular passed' between us after this, until the af-^ 
ternoon before hi'» departure, wiiich was on the TQth of Septem- 
ber in the mornirigv H^ informed me, that he wished to have 
some conversation witK me, and f invited hin> to my house for 
the purpose: Tn tlie course of thi& interview,, Ke asked me, 
**^ whether V cDulil be^ contenfr to vegitate or m«ulder in that 
'' d — r'd government?'** meaning the government of Louisiana^, 
J expressed my satisfa^Jtiou with the situatibn; observing, that 
^' I was making arrangements' to retire to private life ; that I: 
" was tired of the' erratic life II had longjed v nnd that the deli- 
*^ cate situatiioti of my wife,> to^whom C owed more than I coulcfc 
'^ render, miide it necessary. :*' Aftfer aome pause, he asked me^ 
if my energies or enterprise wfere lost or disad ;■ to which I re- 
plied, ^^ that my energies and enterprise' had profited me lit- 
'^ tie else through life, than to expos©*- me to perils and' hard- 
'^ ships.'^ He then observed, *^ but suppose some grand enter- 
'^ pri^e should^ present, which wquid lean direct to faime and fdr- 
^* tune/* To this freplied, with indifference atfirst, remarking, 
that *^ I had been so long under expectations for gomething of the* 
kind,^^that 1 had given them up as vain:"'butadd?8d',^ter ashort 
pause, " if the goyernment should think proper to direct anjr 
" thing of the kind^ it would not find that my energies or cntcr- 
*' priae were (bst'./'' '^Surely/' replied he, " under the authort- 
" ty of the governnient," and n^ing a minister,, asked me "if 
** an order from- him woukl satisfy me.'* I answered, that ** ab 
*•* prdei- from any' iV»inister was obligatory on me,, as tliey alf 
*' were the organs of the presidential will/' ^^^ Will !"' said he r 
'^ such a measure has been thought of, but it is unnecessary to ga 
" into the details- ef a project which may never be carried into* 

€i]eet ;'^ and 1 replied, that '' l had no curiosity to hear." And 
here y^u have a knowledge of as mutk of his designs as I pos- 
sess. 

It has iJeen obsert^ed, tria,t I Bad no it^ea of any project of Col ,. 
Burr before tb^ receipt of his letter by Mr. Swartwout. This-I 
deny, l have said, 1 had no idea, of Any illicit design, such aj». 
^\ nuld sTibject him to legal penalty, or legal obstruction. Be- 
tween the period, of Mr. Burr's leaving St. Louis^ and May,. 
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38^0^, i rjpceived six letter^ from him. I haVe Riiixtjial iho^ *^'^^^' ''' 

letters blended matters persona], with matters political. I have 

xonsidered those letters confidential ; they ,were so received vj 

and I will npt expose them, but iii the last extremity, without 

Colonel Burr's permission : but, if 1 have that permission, I will 

do it. now. 1 have asked it, and do again ask. it. Those letters 

ewe re of ian-ambigiiou^ aspect, speaking of some epterprize, with- 

"Out designating any.; and were calculated to ,i«euipate ni^, 

«Dhoufd,they be exposed, t have said, I made a communication to 

a public minister, (ihe Secretary of the navy) to IUg following 

effect ; ** Burr is about somethinsr ; but whether internal or ex,- 

*' ternaL I cannot discover/' ItTias b^en made aquestion^ how 

J could, feeling the friendship! professed for Colonfel Burr, make 

»uch a communication^ when unapprised, of any c/iminal inten- 

tion.4 and I reply, that I jnstify it from. a sense of public duty, 

,.|parainount to all other obligations.; from the consciousness, that 

if Burr intended no harm, the communication could dohim none, 

as it was coniidential, and on^the ground of «elf-seeurity against 

^future events. 

In the course of Wednesday, Thomas Bodlet^ was again called 
*nto Court ;at the request of the Attorney for'the prosecution. ' 

Question by Mr. M^Rae. You mentioned in your testimony an 
^Saturday last, that a mem,orandum was given you to write the 
'de^d by, from Colonel Lynch to ]Vir. Burr. Was there any thing 
in that nfiemorandum abontxorn, cutting roads, or making set- 
tlements ? A. There was not; it was simply a i^iemorandum stat- 
ing the quantity of jand^o bfe ♦conveyed, the description of it, 
and the consideration.: Ifcc deed was wiH)te agreeable to the me- 
morandum. -I noyer «aw the original contract, but was informed 
by the pariies,vthere Af er e other stipulations in their agreement. 
'Q. Was there any thing of corn, cutting roads, &:c', mentioned 
in the deed ? A. There was not. 

Mr. I/ay, •. Do yon know Ephraira Kibby^ A. 1 3o. Q. In 
what capacity didrJic act in General Wayne's army ?,A. In the 
prear I79S, he had command of a small party of spies or rangers ; 
•in 17QAj he had command sdf a Jailer jpari^^.j and<in bath years 
was called Captain Kibby. 

yit. Bodky. As 1 am again 'before the Court,! begleave to ob- 

»8erve on part of rtiy testimony more fully. :i stated, that'll 

made a conditional contract wUh Colonel Burr for flour/" I did 

•engage two boat -loads of Hour with a view of letting hrm have 

j|t ; but before the boats were sent off, the t^i-esident's proclama- 

'tion came to hand, and no part of it was ever delivered to Col. 

Burr, or i& any per^ion for him, WhenColwiel Burr enquired of 

me if men could be got to go to Mexico irt case of a war, 1 gave 

it as my opinion, they could, l guve him.tiie names of a number 

of young men, who 1 ^thought would 'probably engage, and made 

/him acquainted vvith some of them. Havingiheard it remarked 

-since I gave my tefitimoay,'tkat4 must have had some knowledge 

.of Colonel Burr'^ plans, J think it ray duty to state, that in every 

conversation 1 had with Colonel Burr, his remarks relative to an 

«nterprisse against Mexico^ were predicated on a war with Spain ; 

and never did 1 hear him or any other person with whom he had 

comiversed iii Kentucky, intimate that be bad any thing in view 
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JBimlcal to the United States^ or that his views were in any re&r 
]^ct ^tre^isonablB. 

i hope that the Court will indulge me with one further obser- , 
vatioB. I have been charged by the editors of the We stem World, 
(which paper I consider one of the rnost scurrilous, abusive and 
iinprincipled ever published) with being & partizanof Colonel 
Burr. 1 have been represented in that paper in different capaci- 
Cies^from the footpad to the aid of Colonel Burr. 1 avail myself 
of this opportunity, under the solemnity of an oath in the pfc* 
€^nce of this Court and before the whole world, to declare, that 
I never have, either directly, or indirectly, been engaged in any 
act of treason against my country, or in i»ny misdemeanor in 
violation of the laws^of the United States. 1 am firmly attached 
to the federal government, and will do my utmost to support it 
Ivhenever my services may be required. ^ 

General Wilkinson's evidence continued, 

I had formed several opinions of Mr. Burr's views : some^ 
times I thought them chimerical, and the most definite idea 1 had 
bver attached to them was, that he had formpd spme connection 
■with the British govemineati that ht was to opei'aie with an ex- 
pedition by the Gulph against the Mexican provinces, and thai 
the United States were, in case of a war, which was every where 
expected, to co*operate by the Mississippi. \ recollect well this 
impression* from the circumstance of my having mentioned to 
several persons, that if they would shew me the embarkat^'on of 
any army in England 4 equiptfopa southern climate, 1 would tell 
them we «hpukl have a war with the Spanish pi-ovince^, and 
from this impressipn, my idea respecting Miraiida's ''talcing 
the thread out of his mouth/* must have sprung.* I beg it may 
i?e remembered- at this time, that Colonel Burrdescen^d frona 
the vice-presidential chair with great eclat, and 1 did believe he 
was not only re-ascending in the public cpniidenoei hut in the 
confidence .of the executive— and for these reasons:- JJis- step- 
son, Jusdge .Prevost, had been appointed district Judge to the 
territory orOrlcaris, :The republican body of the Senate had 
addressed Governor Bloomfield to enter a nqlle prosequi on h\% 
behalf, in » case of great hardship and delicacy. The Senate 
bad addressed him in the most flattering terms, and Dr. Browne^ 
the gentleman who had married' his wife's sister, had Ijeen ap- 
pointed (solely pn the recommendation of Colonel Bnrr) Secre- 
tary to the territory of which I had been appointed Governor. 

Frequent reference has been ma<le tp the letter said to be 
" post-marked 13th of M^j." I have said/ 1 do, not recollect 
whether I wrote Colonel Burr such a letter or not, and of course 
I can have no recollection of the contents-, but J have said, I 
believed 1 had written him three letters after he left St. Louis; 
and this was m^ idea ; hut I recollect no particulars, except th© 
expression relating to Miranda, though I remember perfectly 
the motives with ,which I did write him. I now find from hia , 
letter of the 15th of April, that he had received no letter frorti 
me after October or November 1805, and therefore I conclude I 
wrote him but two letters, from the period he left fiie at St; 
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Louis io the present day. I ag^n require that the teiter ioipat- 
ed to ttie, '^ pbfit-marked l§th of May/^ should l)e produced. | 
think it was in the letter I wrote in October or NoVcnaber 1805, 
that Imakemention otf Miriinda, and 1 now believe i^ was after 
the receipt of a letter from him of the 24th of P* ember 1805, 
that I warne4 the Secretary' of the navy against him It has 
been said" by one of the Grand Jhry, that 1 declared I bad em- 
ptoyed language in my notes or letters, to draw from Gol. Burr 
nis real pbjeots^ that I might, incase they were commendable; 
partake of them, and if otlierwiae; report him to government, I 
acknowledge the first motive, but i do not recollect the alteJ^na- 
tivfe. ' If his plans had been yiciou$, I should have done my d.u*. 
ty ; if they had been innocent, i should not have repoi'ted him. 
) find by reference t6 iny correspondence, that I received no or- 
ders to leave St. Louis until the nth bf June 1806 5 the troops 
had sailed the Sth of Ma^, and 1 vi^as left to exercise the func- 
tions of civil Governor, God knoWs without any idea of leaving 
the country, until the order arrived, and the much talked of 
letter, bears '^ post-mark 13th May,*'1ai month before I received 
nay orders, ' 

Mr. /Jav. Will you state what passed between yourself and 
Major B ruff when he descended the river to meet you on your ap- 
proach to St» Louis ? A. I will. But I can state bcftJre you. Sir, 
taddressing the Judge,) and before G,od, (turning up his eyessto 
Heaven', anH placing^his hands oh his heart,) that his whole nai- 
rative is either a vile fabrication, or a distortion of facts; and t 
trill shew why this man above all others in the world, should not 
be in myjconfidehce. On my arrival at fort Massac, I met a num- > 
ber of officers lirjder (Orders to attend a general Court Martial at 
New'Orlean^, among whpm, was Captain Stoddart, who had taken 
posses8iont)f Louisiana on the part of the United States and prece- 
ded Maj .*^ BruflT in the ct)mn^and of St. Louis, and had acted as civil 
Comniandant of the CoUritryi 'till he had been superceded by the 
sippointment of Gov. Harrison, Who had acted as Gov. of In-^ 
dianaand also' of Lonisiana, until I was appointed to that territo- 
ry. In the course of my enquiries of Captain Stoddart relative to 
the state of the territory j he intbrmed me that M?ijor Brutf had 
^ his conduct made himself very unpopular with the inhabitants. 
In ascending the Mississippi 1 halted at Kaskaskias, where I re- 
ceived a letter from Gove mo r Harrison by tbeJiands of af Mr. 
W^lace, or a Captain Pricice, who were in company ; of which 
letter i hold an ex:tract in my hand, [The reading of this- e^ttract 
ivas opposed by the counsel of Colon fel Burr: The 67m>/ Jasiice 
declared tliat General Wilkinson might either read the e:xtract 
6r state its contents. General Pffilkinso7irea.d the extract. See Note 
jjfb. D.3 The letter is dated the 7th of June 1805, and was rc^ 
ceived the 39th or SOjth pf the saime rtionth, and l^xiet Major BrulF 
tothe Sdof Jiily. At the same place 1 received by a dispatch boat 
4q invitation- to dine on the day of my ai'rival at St. Louis, with 
Mr. Augustus Chouteau, who I understood was the^nior mag is- 
• trate of the district, attd as good a man as there, is in that or an j 
other country. A s 1 approached St. Louis I sent a light barge 
ihead and requested Major Bruffto meet me, for he a.lso had in- 
vited in e to dine witlj him on the day of nfy arrival. Knowing the 
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Jfcalousy of his disposition and being desirous to conciliate and , 
prevent exception, 1 wished to explain to him my motives lor giv- 
ing a preference to Mr, Chouteau's invitation ; which 1 did when, 
we met, by stating to him that approaching the territory in my 
capacity of Governor, the first respect was due to the Civil Mstgis- 
trate 9 that I gave Mr. Chouteau the preference on this ground 
and hoped he would excuse it. 1 met Major Br uff on the heack 
under k steep bank. 1 did not take him into tlie woods, nor had I 
any conversation with him of the import he has stated. We as- 
4;ended th& river about a mile, and were hailed fiXMn tlie shore. 
The boats landed, and I was mot, I think, by three gentlemen, 
Mt. Augustus ChoAit-eau, Mr. Anthony S6uland, and Mr Charles 
Ct'atiot, who were introduced to me on board my barge and in^ 
vited me toland and take horse toBt. Louis : to which i consent- 
e^, and debarking I was received hy a troop consisting of fiity or 
«ixty dragoons, commanded by Captain P. Chouteau, the brother 
of Mr. Augustus Cliouteau. These, 1 presume, were the French- 
inen who huh^d us up in the woods. I mounted a horse which had 
been provided for me, and was escorted to St. Louis. These are 
the facts so far as they related to the interview with Major Brufil 
i dined with Mr. Chouteau, but found that Major Bruif bad anti- 
cipated Mr.thouteau, ^und hadtjugaged every officer to dine witli 
3iim. I waslefl al-one. 

Mr, //(Si/. Had you A ose other conversations mentioned by Ma- 
jor Brtiff, in which he states you to have been ruminating about a 
grand project, wjbich was to make the fortunes of all concerned? 
A. It is iiU possible lor me to say what conversations I had witk 
th6^ ofScers of ithe garrison, especially the one whom! found in 
eoramand ; but from the.ei re urh stances already stated, it is im- 
ixlssibie r shaiald have hud those conversations with Major Bruff 
mentioned by him. Thu Major, in order to substantiate his tale, 
tas alfected an airofmy>;tery, and his ima^gination has furnishetl 
the riccnery ; for tliin f)tirpose he takes me into the woods, has us 
hunted np by Freijcbineii, then locks a door where there was no 
lock, it beu>g fastened by hooks and sla[>3«s y nor was it necessary 
to shut it at ail^ ils the ord4n;iry ^uiard at head quarters gave two 
ser.thicis lor its ph)tection. 'This locking of i lie door betrayed 
some conct'rt ; for 1 well rein einhcr that a Jew dayiS ago, one of the 
coiin^clof Colonel Burr (Mr. Martin) dematulcd of me emphati- 
Giilly, whellrcr I did not n. col! oct being locked u|>1n a room, with 
a. cmitlernan and havini:' a iorifi: cbnversatiOn witb him. 

Mr. Jla*/.. l^id you evec select Major B rju ft Ibi' tlve purpose of 
rnaking confidential <corh/nunieatipns 4 or state to bim any thing 
ab:int the prospect of n^<^tkii!^'fortuf*f s .? A. "No,. never.' .. 

CoL B'lfr. Arc you ac(|uairLted vviilj a Mr. Bon Ami, a magis- 
trate 01' Is evv ()/lciiM8 ? A. I have no reooUection,oJ' any p<.Tson of 
that Jjame. {Mr'. XViokiKirn cuUc ilbr' t)ie prodncjkion of the p'i'i- 
ginal letter of (itjv'crnor Harris. )n to General \y,ilkinson drom 
wiii^rh an extract hiid been vculL The< ouii.sel of CoLv^Burr con- 
tended that as an extract had been read from it, th^y had a right 
to the whole letter, as the best evidenrp. They were answered 
by the couiiscTfor tiic United .Suites, tbat theie waa not a word 
in the letter vvhich hiidany relation to Major Brurt' except the i)i|.- 
ra^raph which had been read; an^ thiit the laiier v^^us entirci^ 
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yrtv;»fe and confidential. After some further debate the Ch\ef > 
Justice declared that he felt great repugnance at the idea of pre- 
ducing the letter, as it was entirely private and cooffdefitial, and 
he was certain that neither the fetter nor the extract could be 
evidence in the cause ; but it was a rule of law, that when an ex- 
tract was read, the whole paper jniist be read if demanded. In 
the present case the whole letter must be produced, or the ex- 
tract be withdrawn, 

Mr, Hay remarked,, that Gen, Wilkinson had heen drawn into 
the production of the extract by the opinion of the Court. 

Gen. W^ilkinson addressed the Judge, and declared that be had 
produced the extract by his permission, and that without that ^ 

permission he woipfd not have produced it ; that he held the letter 1 

sacredly confidential, and Would go to jail rather than produce it* '\ 

'V he Chief justice directed, that the extt'aetsbotild be with* | 

drawn, and requested that all those who too-k notes of the pro- '\ 

ceedings would erase every thing which had been said about the \ 

letter or the extract. ' ^ 

Mr. Martin hop^d. that they would erase the impression from '; 

the public mind. | 

Ml*, f^ickham. You have said somethine abotrt dining; did 
you not write to Major Bruft'from Kaskaskiaa excusing yourself 
for not dining with him? A. I cannot recollect. Mr TVickhani^ 
Are yoir certain the door bad no lock? A. 1 have my clerk here 
who can prove that it h«id no lock j it ^a» fastened with hooks 
and bolts after the French manner. > 

Mr. Wickhara. JRo you recollect what gentleman went down 
tti the barge with Major Bruff*? A. I cannot. 

Mr* Wickham. .Do ypu recollect whether Mr. Gratiot came 
with him? A. I have said that Mr. Gratiot, Mr. Chouteau and 
Mr. Soulard met me v but whether they eame with MajorBruff, 
I cannot say. 

Mr. Wickham. Will you say whether you first met. Mr. Choa- 
leau and Mr. Soulard in the? woods? A. I have already stated the 
circumstance of their going out of the boat with me^ and accOmr 
panying^ me to St. Louis. 

Major BrK^wagf called in andcro-^* eritmimdhy the prosecutfon. 

' Mr. Hee^. I ihink you said that you had taken up some impres- 
sion 8^ of Gen. Wilkinson's connexion with Col. Burr, previous to 
to his arrival at St. Louis? A. I had. Q. Do you recollect bar- 
ing any conversation with an officer, stating that your reasons 
for inviting Gen. Wilkinson to dine with yon,, were on account of 
the injuries which had been done to his eharacter ? A. No, but t 
have argued that the cropping order was perfectly a militaiy 
one, ajld that he had a right to issue it ; but I said nothing of his 
moral character. Nor have I justified bis persecution of Colonel 
Butler. 1 hai^c also said that he had some ^od military notions; 
though I do not know bow, or in wh^t service be acquired them. 
Q. Do you recollect bavin e any conversation with Gen. Wilkin- 
son in presence of Colonel Cashing? A. What conversation do 
jrou allude to.> 

/Mr. i/oy. There had been a coolness between you, long.antc- 
JHor to the arrival ttf Gen. Wilkinson ? A. Yes, I had long been 
pcraeoutcd hy the Generally but wished to bury the hatchet. I had 
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been confined to a garrison without the liberty of going out of it, 
except by ibe permission of a superior officer who was posted 
three hundred miles distance. Here is a postscript to a letter which 
proves an order to thiit efi^ct from Gen. Wilicinson. (See note £.) 
(Read it.) 

Mr. Martin. Wherte did tiiis superior officer live ? A. At Nor- 
folk, and I was stationed about thirty miles from Wilmington ia 
North Carolina. ^ . 

Mr. M*Rae. What was your Construction of that order; is it 
possible that you could take it literally and suppose that yoii were 
lobeconstantly confined within the waljs of the garrison. A. The 
oi'^er shews the intention-, but the place had nO walls — it was 
therefore nugatory — ^yet I considered the intention to confine me 
to the spot — -nor did I leave it til! I had permission. General 
Wilkinson ought to have known the situatio/i, but it appeared he 
did not. I w/ ote to the Secretary at war .or Colonel Bur beck, 
from whom I received orders that adinltted of ray occasionally 
leaving the works and place. 

*Mr. //ay. Will you state whether General Wilkinson wrote td^ 
you to purchase some land } A. I have a letter here of the 5th 
of April, 1805, which speaks of that subject. Q. When did Ge- 
neral Wilkinson speak to you about his intention to quit the army 
and retire to private life? A. I have had a number of conversa-* 
tions with General Wilkinson, and In my evidence, I have en- 
deavored to throw them iato as much order as possible, but it is 
difneuU to state any precise time when he mentioned to me that 
subject. Q. Was it at St. Louis .> A. Yes, but the letter before 
mentioned gives a full explanation of his intention. Q. Did he 
continue in this style oi conversation after his arrival at St. 
Louis? A. He did. Q: But your suspicions still coiitinued of 
his connections with Col. Burr ? A. I have stated that my suspi- 
cions arose from two paragraphs in'two separate^Kentuclcy p^>eri 

Mr, Haif, You stated in your evidence the other day^ that you 
tnkde a communication to the Secretary at war, and said^to hini 
that you could prove General Wilkinson's connexion with Col, 
Burr. Will you state why you said so ? A. In one of my conver- 
sations I named witnesses, who I believed could prove it, and 
insisted it was susceptible of proof.. I not only thought so then^ ^ 
but 1 think so still, and shall make it my duty to collect and ex- 
hibit proofs. 

Mr. M'Rae, Did you say that General Wilkinson's having din- 
ed with Mr. Chouteau filled you with indignation ? A. 1 havp 
said that I thought it an indignity offered me, and it was so. 
thought of by the officers. But let me here say, that Geixeral W. 
having denied our interviews in the woods and rooms, are incor- 
rect And I can completely prove it on my return to St. Louis. 
Q. Did you ^not recommend Cold Water as a suitable spot for a 
cantonment? A. While General Wilkinson was at Washinctoa I 
received several letters from him,, in one of which he, stated that 
a cantonment was wanting for five hundred men. He directed 
me to select a spot near Kahokia. He described the kind of posi- 
tion be wished. I reported several situations answering his in*- 
struetions, but I do not recollect that 1 mentioned Cold Water 
ajBong th^m— although I had viewed it and thought it ofiered 
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k kood military poaition, (but not ii^ the bottom} ,wh}eh the (Scndr 
rai fixed on---nor did I conceive it was contemplated to have a 
cantonment in the mid^t of the isettleinents.. 

Mr. M'Mae, Were you not in treat/ for ityoursejf ? A. I was. 
I wanted it for a farm and mill seat and not for a military poj^t. Q. 
Do you know whetjher thai place is occupied as a military post* or * 

used merely f<)r the convenience of the soldiers while stationed 
there? A. I think i^ayeryunniilitairy position, 'the troops wert 
posted in a thick wood, which they had to cut down, dig up by 
the roots, and grub up the bushes for a parade. It may hereafter 
make a good meadow or iield, when they are ordered on. Q, Is 
there' a factory there f A. Yes. Q. Good water? A. There is a | 

good spring and a handsonie marsh next to the second bank.^ ,: 

There is also a comrr/ahding situation for a cantonment within J 

the purchase, but not at that s|)ot.; Q. Are, you certain that '. 

there wis a good , understanding between General Wilki&^ori; ^ '.i 

Colonel Barr and Judge Easton ? A. I believe there was. pastoa 
often visited him, and endeavored to reconcile us after wie fell . 7 

ont, and the (jreneral has sometimes read to ihe paragraphs from 
letters he received from Colonel Burr, about the probability of a 
war with Spaiii, and a change of politics in the United States.—^ 
He has also read others from Dayton and John Smith of Obia> 
&o. Q; Have you any reason to believe there was an intimacy b6-\ 
twcen General Wilkinson and judge Easton ? A. I have said I # 

believed there was— Easton has told me so. Q. fiavc you any 
other reason ? A. Easton was almost every day with the General. 
Q. At what period ? A. On General Wilkinson's arrival previ- 
ous to the fourth of July and for somq time after ^ Easton watf 
frequently in the General's office, and spoke of him in the hi^he^c ^ 
terms. Q. Was there any intimacy previdu^ to the Gene- 
ral's arriral ? A. I never saw them together previous to the Ge- 
iieraPs arrival. Q. Did Mdjor Kibby reside on the frontiers pre- 
vious to the arrival of General Wilkinson? A. 1 believe h6 did. 
I have secii htm, and understood he lived near St. Charles. ! es- * ^ 

teemed him as a man of honor; whose word and oath would be ; 
taken, where perhaps General Wilkinson's would be shakep. Q. 
'When Major £ibby made the deposition which has been men- 
tioned ; was it not reported and believed, that Lieu tenstut Pike 
and his party had been destroyed ? A. 1 caanbt tell when he made 
the deposition. Q.' When you heard of the deposition was it not 
reported that Pike and his party were killed ? A. On recollec- 
tion I think I have seen an account In some pfswspapers of their 
having been destroy ed, but the only report which I deeihed cor- 
rect was, that they were taken by the Spaniards and conducted 
to Santa Fee. Q. Did not Major Kibby quit our government and 
beooine a subject of the king of Spain ? A^ Thmt is my p^esMinp- 
tion. I found him in that territory when I arrived there •, byt ud 
I did not'review the possession, it is mere conjecture. Q. Wh^ii 
Judge Easton mentioned to you that Cplohei Burr had ixsai^^ 
bim pertain proposals ; did he speak of any particular fiewspapeir ? 
A. Not that I recollect. Q. You have said tjiere once seemed 
to be a good understanding between Gen, Wilkinson and Burr -, 
why should Borr apply t&rough Easton foe a man of enterprize* 
and sot immediately to General Wilkinson him»€lf ? Ai T^e Ce* 
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lonel caB best an8>ireF; this quesliov ; but if* I may be allow^'d td 
C9i\ject'ure> it was because the General had tried me befare, and 
jTotmd I wa9 too mueh of a democrat to belbade a traitor of. Q^ 
But will you say how came Burr to apply to Easton I A. Yoix had 
better ask Colonel Burr that question, he may answer it. Q. 
Were you and General Wilkinson about thairtime at variance f 
!Ar Ye#. He had before reprimanded me about the freedom with 
which I spoke of hvs military "position at. Cold Water, mta* 
sures SLXid plans /^. Did iBaston Know it > A. I presume he did. 
'Q- You said that you hadiliformc^d some of the heads of depart*- 
ments> that Judge £aston could prove General Wilkinson to be 
the projector of Miranda^s expeditipm will you state when you 
eave that information > A. Tn March last?Q. When did you 
firdt obtain it? A. Just before I left St. Louis, in November 
last. ■ ■ "- ■ -■ ^ , 

Mr. M'Sa^. iThen you received it in November and commu- 
nicated it in March .> . . 
Major Bruff. I left St. Louis in November^ for the seat of go- 
vernment, bitt was detained on the way, so that i did not arriye 
till about February, : ,. 
Mr; M^Eae. Did 1 understand you that in August 1 8&5, you 
suspected an improper oonnection between Burr and V^ilkinson ? 
A. 1 havei said that the first hint I had^ was from two paragraphs 
%VL two separate newspapers. This was afterwards^trengthened 
by th^ information 6i Citptain Stoddart, of Borr'sTjeiiig at fort 
Massac, and the attempt of General W. toso^nd me. Q, I ^sf eak 
%f the tim'^ when the impressions were formed; Did thatauspicion 
^exist in August 1805. > A. Yea. That they were, connected in 
isome plah ? Q* Believing as you did> why did you not communi- 
cate your isuspicious to. some of the officers of the government > 
A. 1 do^ot always communicate my suspicions ; 1 was. waiting 
foT acts. My letter's wil^ show thenature of the communications 
I ma^de. I Have a copy of onic with me.Q. Whenis tbefirstletter 
■dated which communicates those hints ? A, The one 1 have with 
•me is dated eh6 8th of January, isde. ^ 

Mr^ M*Rae. Did you state in that letter all the various ^ir- 
tjumstanoes you have ^mentioned j* sdch as Ceneral Wilkinson *s 
taking you into the bushes, your being surprized % «^ party of 
¥ren<3imen, and his having mentioned to you the pla^ of a gt'andl 
project, by which all Concerned tvelrc to make their fortunes ? 

Major B ruff^. Whsd will be the consequence if 1 read a part of 
'that letttir-^will the letter i tseirbie dem ^dcd t ; . 

C%»r/ J^M#*icg certainly, but you may^^ 

Mr, ^"ffat/. You said, that it was your Intention tQst^te/ac^i 
tmd I wish to know whether these facts were stated. Now here 
are important facts. 

Major Bruff. Hints were thrbwn out in the letter of t^e 8th 
of January, 1806; but nothing communicated till March 1807, 
that can be regarded as a statement of facts.. I however think I 
had given hints before^ but have not' the letters with me to re^ 
fresh my memory-^nor cati I read what I intended as faints^ from 
the I one have \vith me. 

Mr. Hm. I assiire you that I sliall not call for it if you say ii 
is a cojafideuti^ tetter, "* 
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Major JBruff. Tb^a I wiH sajr generally, that I did give hii|te» 
about M^hich> i expected^ the Seoretary at war ^ould have called 
for explafiations and demanded proofs. J also made a coinmuni* 
^aMon to Captain Lewisj, immediately after hia return^ and relat- 
ed to him the conversations between Judge Easton and myself. 
f Q. What Captain l^ewis ?— the on^ who explored the watery of 
the Missouri and Columbia rivers^ add the we^stern part of the 
continent as far as the Pacific :Pcean> A, The s^me'.] 

Mr. Hat^. ^ut did you tell him of the conversations whie]i pass- 
ed between General Wilkinson and yourself i dtci. you inform him 
ihat General Wilkinson had mentioned to you tj^e grand expedi*' 
tion ? A. I believe that 1 hinted spmethijOLg of that nature. 

Mr. M*Rae, Will you say whether you made*a disclosure to 
the Secretary at w^r^ before the &th of Janua-ry 1806 ? A. I have 
said over and oyer, that 1 believe I had hinted suspicions of Wil- 
lunson's ineasures m previous letters; but have not those lettei'S 
-with^me. I did, think that Wilkihson and BuVr were c<>nnccted, 
and acting in concert, and under this impression remained in that 
country till the 15th of November, 1805. In order to counteract 
and oppose their attempts, and pull down their standard. 

Mr. M'Bae. Did you write prior to the 8th of January^ 1806 f 
A. I' was in the habit of writing to Jk)se|^H. Nicholson and 
other public characters. Q. Had you written letters to them in- 
juriously to General Wilkin8on,-before the 8th of January, 1806^.? . 
A. My letters detailed Wilkinjsoii^s measures, which I consider-. 
. ed suspwjious and hostile to the interest of the United States and > 
of Louisiana. I also stated that Gen. Wilkinson appeared to con- 
sider me as a spy on his condiict, and had deprived me of all 
.command aiid iiitercourse with the troops, and had prejudiced ' 
the officers against me. Cf. But had you written to any^of the heads ', 
ofdepartments prior to the 8th of Jauuary^lSO^.^ A.^ How oflea 
^11 you ask me this question ? I have repeated over and over tha<^ 
1 have not the correspdiidence with me What do ybu wish m©^ 
to say ? l.will repeat that my impressions are, that I gave the 
government hints before that time, that Wilkinson's eonduot was 
suspiciousr. 

Mr. Hay, Did you ihtnk it was incumbent on you to,^ state to 
the Secretat'y at war your suspicions^ of the patriotism of Generai ' 
Wilkinson, if they had been well founded, and your ideas of tl|.e ' 
views of Ooi, Burr ? A. I was waiting for something unequivo- 
cal. I expected it to happen every day . 

Mr. M'Jiea% I)id you &ay the other day that the Secretary at 
war had declared that General Wilkinson would be supported by 
the g6vernra,ejit ? A, 1 did. The Secretary at war appeiared an- 
^ry and frowned wh^al denounced Wilkinson, and said, he must 
and would be supported. Q. At what time did Judge Eastoa 
leave the territory for the seat of government ? . A. i think in 
November 1805. 

Mr. M'Rae. Did you not give Easton (Special letters of intro- 
duction to your friends? A. 1 believe 1 did, or if 1 did not, I 
ought to have done so. He was then denouncing. Burr and Wil- 
kinson. Q. Was that after you suspected him of treasonable 
designs ? A.- It was after Ji'c mentioned the treasonable designs 
of Burr and Wilkinson. Q, Didyoulipt write to youir frienda^ 
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mr^n\$r)y reeotntneniing barton ? A. I wrote to Mr. Roberf 
Wright iahid GeherJal Samuel' Sinitb; as to the ^tate of the.ter^i'^ 
fory^ and that Judge EaBton, wa$ persecuted hy^ Wilkinaoii^ and 
was united with us to. peiietrate and defeat tbeir designs. Q. 
As far back as Noyen)jl>^r 1||05^ Wa^ there a public depunoiatioja? 
yA,. Tgare the convefsatioiis with Judge Easton the day before 
v^sterday. . .Q., When did Jiidge Eastqn «windl^you,? A. My 
information was long since that Conversation. Ci. Are youaa 
terms^.of. intimacy withi him poW ? A. Np j at variance. We 

have an arbitication depex^diiigv ; - A :. :^ 

'..■'..■■:''*■ 

Captain Edmund Pendleton Gaines, 

Mr. M^jRae, We wish Captain Gaines to state the convcrsa- 
|ion[$ of Major Bruff, as he came on to this place. in the stage, t . 
^ Captain Gainet,. tSomotimein the beginning of August, 1 pasa*- 
ed in the mail stage from, Alexandriii to this place ; and a little 
aftcfr day^light of. the first morning aft^r wii had left Alexandria^ 
I found. MajprBriiff, ai^d 'Lieutenant Swearingen, were passen- 
gers. They got into .conyersationr about Burr's;' trial: I paid 
very little attention to it ; for indeed/ 1 did. not calculate on its 
ever being itoticed again ; but my curiosity was at length excited ^ 
by. his saying^. that be was informed ;by Luther Martin of B alii- 
3nore, that a subpoena was out fbt bim\ and hearing of it, he had 
come on voluntariIy;for;the purpose of giving evidence againi^t 
General Wilkinson. 1 remiarked to him, that as hp bad volun- 
teered bis.servtoes, it was pr^esumabie he ; bad something Of im- 
portance- to .communicate,: and vcnquired what it was; He sien-. 
tioned several thiags* which be has already stated to the Court; 
and among others,; a communication from judge .£aston, in' 
which,- fae^Cfiaston) observed, that he liad written a letter to. a 
member of Congrcss.offbring. to prove Qcneral Wilkinson to he^ 
the projector of,' Miranda's expedition. ''. This 'appearing to be 
the principal evidence whidh be had to ofier against General 
Wilkinson, i expressed my surpme that he should come /or that 
purpose, as .it codld not J>o. considered legal evidence. It ap- 
peared to me from the whole tenor of his conversation, that be 
considered^biroaelf injured by 'General. Wilkinson, and spoke 
particularly of hia arrest.^ He stated, that General Wilkinso* 
bad done him a considerabla: injury, and that the communica- 
tions whiph be bad now; to make, would bear very heavily on the 
Genera,!, or would do him as great an injury. , . . y 

. Mr. il(^. Do yoh «:ecoUeat any particular expressions ? A. 
The substance of the conversation was us. I have already detail- 
ed it ; that General Wilkinson had done btm a serious injury ia 
the case, before the Court Martial, and now he would havP it ii^ 
hiR power to give evidence whiph would bear hard upon the 
Oeneral or do bim a0 serious an injury^ ^. 

Captain Dankl Biisett, 

' Mr, it' Mae. It Tfill be recollected that Captain BisseH was a 
lifiember of iht Court JVIartial which $at on the trial of Major 
Bruff, and ha3 been partly exaipined. , We wish now to ask some 
fiHTlb^r information from bim. ,„. • I 
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. Mf . M'Rae to Captain BhseU. Was the Court uaaniboiis in 
tlieVsentence parsed upon Major Bruff? A. There was a kgai 
^ajoriijr in favor of the sentence; some were fbr one niiore 
fSCvere,; but none for a milder one. Mi*. M'ftae. What was the 
character of Major Bruif among his brother oiBcsrs and the peo- 
jyle at large ? A. I have been -hui little acquainted with Major 
pBruff. I nad received letters irooi liint, and written in answer, , 
Dn public business, ^fore 1 became personally acquainted witli 
.Irim. On myrf/turn to St. I^ouisin 1805, 1 found Major Bruffiit 
great disrepdte among ^is brotiier officers. He had been charg- 
,ed with being . a pa^rtizad, and of b^ving excited^ jealousies 
among the officers. He did not visit GenersJ Wilkinson ; and a 
threat njuuiy things were said of him .; bu^t I did not enquire into 
the partioulars. i'had never spoken tb General Wilkinson about 
hini^ but made enquiriejs of Captain Richmond aud^nany others, 
and found tl^at thjey united in anopinipn rtyy unfavorable to the 
Major.. MKM'fiae. What is your^^ opinion of the cantonment 
of Cold Water^ as to healthiness^ and the opnvcnience of wood 
and water .> A. Thfp^re is a great abundance of Vdod, and the 
best Water in that part, of the couJOftry. • The cantonment is on 
the. first bank, ^^nd jn a sandy and dry situation. |t is not a eom- 
jnanding ..situation, l^ecause a hjll runsi par^U^I with the river^ 
about half a mile aistant fr9m tK^ cantonment. I was informed 
by my brother^ Captain Russel BisselU who was for some time 
^tationed^ there, that the troops were very healthy..- Tbey were 
very healthy wi^en - 1 waj| > there pn-tbe Court Martial, and have 
been reputed to be very Jjealthyj^ver siiM?eL Mr. M*Rac. Was 
that situation choi^enfQr a pl^cepf rendezvous or a pern) anent 
position ( ^. Lc'^jnot say wJltai Wa3 tbe object of th6 ^tatidn. It 
is very convenient^as'a place of. rendezvous, and also for the col* 
lection andtransportatipn pf provisions and military stores. ' Q. 
Wbat is the general ^har^^cier of ^udge Bas^on.? A. 1 have 
generally understood b& l^ore an infamous character^ Q. Did 
Major Bruff give Judge |laston a i*oom in the quarters furnished 
by the public to Major Bruff ?* A- That I know nothing of. 

Mr.Jtfar/2»/Is.that the judge Easton who wai^ commissioned 
by Mr. JelTerson ? . A. I suppose so, - ^ * , : 

; Mr. 3f'i?ae. Did General, Wilkinson furnish a barge to Col. 

Siirr when helefj^St. Louis? 4-; The barge and met which Col. 
urr had, we^e furnisjirdby myself. I received no orders from 
Gen. Wilkinson on the subject. It was my own private barge, 
and the men belonged to my company, who were going down the 
river on public duty abtjut t)ie same.time: It iDi^as- anaccdmmo- 
datioo to CoL Burr and no iiyury to myself. Qeneral Wilkinson 
never gave me either verbaj| or written orders, to my recollection, 
tofiixnishabarge andmen to CoK Burr. ' 

Mr. Randolph. \ arh requested to ask you whether on the Court 
Martial for the trial of Major Bruff, General Wilkinson was not 
a witness against him; and whether Major Bruff did not put a 
question to •him about the conversation in the woods below Co- 
rondelet? A., 1 have no recollection of any such question-, the 
affair lasted very long, and a number of questions were asked 
which I cannot possibly recollect. Q. During the Court Martial > 
9id not the officers invite Major Bruft*to dine with them ?. A. 1 re • 
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collect having dined with him at two places, perhaps niore. Q, 
jt)o you recollect General Wilkinson saying, in answer to some, 
question; that he did n,ot keep a memorandum of slnall conver- 
sations .> A. 1 recollect such an answer of General Wilkinson, but 
1 do not recollect the question. " 

'Major Britff'. As my character has been brought in quesUon^ 
1 t)eg leave to submit extracts of several letters from the General 
liJmself, who ought to know' more of me than any other office tr 
present. [Here Major Bruff read the extracts marked F&C] 
The proceedings of the Court Martial have been furnished mc, 
and amone the documents is note 3d of Octob^rj 1805, which he 
read. 

Ufr. M*Rae. Did you return an answer to that note? A. I had 
an interview with the Geiieral. 

M^jar bruff here read an extract of a letter from General 
Wilkinson, of tfee 4tfa of August 1797, G. and another shortly 
afler.the death of General Wayne, stricturxng the character of 
that officer, dated June 1,8th, 1797: 

JLieutcnant Colonel Mulford^ 

Mr. M'Rae, Are you well acquainted with Major J^ruflT? A. 
1 served under him. Q. W^hat was his genaral character ? A. Thai 
is a very delicate question. Unfortunately for Major Bruif he. 
had not many friends either among the citizens or officers. 

Chief Justice. . What Was the character of Major Bruff as a man 
of truth?. A. r never head it called in question. 

Mr M'Rae.' What was his general character before the arri;- 
val of Gen Wilkinson, as a man of integrity and truth. I sayhi^ 
general character , for 1 never will enquire as to eYery particular 
act of a mart's life? A. I Cr^nnot say. I do not know how he was. 
esteemed as a man of integrity and truth. 1 Bcver heard it im-* 
cached, but think the Gci;ier^{had more friends than he. I know 
e was not liked as the corainandant of the post. Q. What kin^' 
of a position is Cold VVater ; is it a desirable one.^ A. I thought 
it the most desirable one 1 ever saw, aSto healtyness, wood, water 
and the convenience with which provisions and militj^ry stores^ 
might be collected. Cl, Were yau placed there for the accommo-^ 
dation of the troops as for any military ope rations f A. that* 
place was selected for a cantonment,; and for that purpose ilk is!; 
the most eligible 1 ever saw. Q. What is Judge Easton's gene- 
ral character ? A . It is not good. Q. Did ^ajor Bruff accommo- 
date Judge Easton with quarters In the garrison, which had been 
furnished to theJVIajor by the public? A. He did. When I spes^k 
of IVIajor Bruif as not a good commandant of a post, i piean as to 
his not agreeing with the officers. As to his militiary skill I say. 
nought. / ' 

Colonel iJcnry G^ither wiis called in and interrogated as to the 
character and conduct of Major Bruff during the revolutionary. 

\ . war. ■ ' ■ '. 

\ Colonel Gaiiher, As to iVfajor Bruff^s standing in the continent- 

j al service, he was very young when he entered into it; he was 

a very active) brave enterprizing officer; he was sundry timeai 

I badly wt)unded, and as soon as he was able, always returned to 

duty ; he stood \ery high among the officers. ^ 
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Mr. Martin, Was his repn tation high among the,oi&Dcr8 ? A* : 
9Se stood high with the officers of ihe higher grades^ particularjjr 
with General Otho H. Williams, Colonel Smith and the rest; of 
the fi^ld officers. . 

Mr, Martin. As* to his character in private life ? A. T fre* 
-queatljr met with him in the society of Cincinnati ; and havo 
long known him in private life ; and never heard any thing illc^- 

fal against him. His charai^ter, as far as I have ever known o r 
efifd^has aliK^ ays stood fair. 

Major Bruff, I was never anrested, or even reprimanded, d' a- 
ring the. whole course of the revolutionary war, and servic e* 
ainee ; hut on the contrary have had many flattering things s« id 
to and of me throughout ray military life, till General Willcins on 
differed with me. Captain Richmond, the officer who signed ' tho 
charges and solicited my arrest, l considered as ray friend ; he 
was at my house almost every day before the troops movcc i to 
Cold Water, and on terms of intimacy ''till the moment of my 
arrest. As to any disagreement with the officers of the garri som 
at St. Louis> I had none, except about duty.' When I arrived, the? 
garrison was in the'^most wretched order. Kofc an officer un* ler i^ 
6tood the maaoel .or artillery exercise. They did not/eren ki \o^^fr 
how to post the nreo tothe pieces or the priming and loading m?^^ 
tions, J therefore kept tlie officers to close duly^ and it was fc Ir 
that cause, if any, that they complained and were dissatisfied \^ 
the inhabitants noticed and applauded the difference in the po lie pe 
an4 appearances of the men. Respecting the French, \ had i; jo 
personal difierence with, any one of them j nor did I ever injui je 
any in their person or property. If I was unpopular with then ji, 
it must have arose from loose. observations I may have mac ie 
about antedated concessions and surveys that took in the publ lc 
fraudolent grants works. The J udgcs, military commandan Its 
and Ijiwyers (except Donaldson) were opposed to the Genera! rs 
measures, and friendly to me ; and the bar volunteered their sc }r- 
vices in iny Court Martial,, and the principal part of the Amer ji- 
cs^ns wiere on my side of the question. But I did not visit the ca jn- 
tonment *, and on being upbraided with my unsociable diapo Ki< 
tion on th^ account, I observed that they did not want den U- 
c rats the re> alluding to General Wilkip so n^s arrangements \io 
keep me from it and mixing with tha officers. I 

jCicutenant Mulford bei;Dg asked whether a m^^ority of the p jeo^ 
pie were friends to. Major -BrufF or General Wilkinson, obse jrv- 
«d ; I fully believe that by far the greater part of the peof ;»le, 
^th Freneh..and Americans were the friends of Gen. Wilkins |on. 
JfaiorJBrtt^ replied^ that th6 President of the United Sti. jtes 
was theiest judge of that, the only instance in which we ti lied 
oar strength -, was in a petition respecting the removal of Gr 
ral Wilkinson from that government and the appointment o* 

sui&cessor. ■ — 

(D. Ko. i.) 

Ei^act of a kiier fromGov, Wm. Harrison to Gen. James Wilkiru jda. 

"" ViNCBNNBS, June 7th, 1^05 
". Receive I pray you no impressions relative to ih^ peopl> 5 of 
Sl^ Louis from Major BrufF for reasons that I will hereafter ex- 
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plairt. The bare idea of bis being in. your confidence, w6iAd 
h ighten some of them dtxi of their senses/' 

(B) ■ 

JExtract of a htUr from General JFilkinspn, dated 
\ '^ Head Quarters^ Cit^ of Washington^ 

Uth October y 1806. 
•'^ Your residence will necessarily be within the wallis of the 
plaice, and you are not to absent yourself from it, without per- 
mi^tiion from your superior officer, who ^nder such, indulgence 
mu%t be responsible for ednsequences. 

'* JAMES WILKINSON " 
*:' Captain Bruff" 



^Extract of a letter from General Jaunts Wilkimon^ dated 
i '* Dbtroit, August 4th, 1797, 

" If' our ideas touching the association of talents an d» da ty are 
familiar to me, and will always have influence on my conduct -, 
aiid fi^om the specimen^ of your intelligence \^bich have fjlen 
ui»dci''i my observation, it is but justice ior me to decjal'e, that \ 
take j^ride in such an otEcer^ and tiiat 1 shall feel pleasure in 
seji'vi^g and obliging the man. . 

r With much consideration, 

I am respectfully^ Sir. 
Yoiir roost obedient Servant, 
JAMES WILKINSON." 
*' Captain Brvffr 
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Extract of a letter from General Wilkinsofty dated 



" Head (Quarters, Fort fPla^ne^ 
June 18> 1797. 

**f Theneglect of whichyou comp]ain,and which I makeno doubt 
an: well founded, are by no means partial. The condition of that 
pai't of the army stationed in this quarter, is truly deplorable, 
aad at this moment • presents a frightful picture to the scientific 
soli iier. ignorance and licentiousness have been fostered, while 
iiituliigence and virtue havC been persecuted and exiled : the 
consequences were, that factions have been generated to sanc- 
tion enormity, and jt followed that all ideas of systenr, oeconoMy, 
ord($r, subordination and diacipliqe, were banished, and that 
disorder, vice, absurdi|y and abuse infected every member of 
the rorps militaire. To clear this Augean stable of' anarchy and 
con fusion ; to extJrAct order from chaos^ to incorporate the sfaat- 
"tertid parts of companies and of regimtnts, and to attach i*cs- 
pon sibility to its proper subjects, have employed my days and my 
nig' 'its for two months, and my work is not yet half fitiisheil, tho' 
wit b the. zealous Co-operation of the inteltigeht and b«»ioraWc 
par- 1 of my ofhcers, I despali* not of the final result. 

1 am. Sir, 
Your most obedient, servant, 

J AS, WILKINSON, ' 
'' Captain Bruf/^ ' ^ . / 
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^'^ Your request for per^nal accommodation,' as far z^ it Ae^ 
pends on me, shall be strictly respected. For 1 find no Jpleasur^ 
in life equal to that of servix^g an old j^eritorious soldier of the 
rerolution/^ ^ 

'' It is necessary' that ydii should descend the riyer and take 
the temporary command of ibrt Adams, on special service^ 
which have strong claims to your skill and experience." 

-,;'■ ■ ■ :^- ■" y ' (Q.y :\ ■■-[:: 

War Department, March l^,l%i^1. 

Your letter of the 17th instant has been received. It 1$ with 
regret that I find myself compelled by the principles e^iablished 
in this department, as well as by a sense of o^icial duty, to ac- 
cept your resignation ; and it is hereby accordingly accepted, to 
take effect on the 30th of June next. In the mean time, you are 
at liberty to attend fo your private affairs. That the remainder 
of your lifei a great part of which you have spent in the service 
of your country, maybe as happy as the lot or humanity admits^ 
ismy sincere wis;h. 

I arn rery respectfully. Sir, 
Your obedient servant, 

H- DEARBORN. ; 
Major Jarms Briiff,, » 

It was annnounced on botii sides that there was no other cvi- 
3'ence to produce. The ai'gumentou the evidence was theaopen- 
ed by yjs. Hay, who'moved the Court to commit Aa^on Burr, 
Herman Blapnerhasset, and Israel Smith to prison, on the charge 
of treason committed against the United States, in levying war 
against the same, at the oiouth of Cumberland. 

Upo.n thie first point, he contended that the intention of the lead- 
ers of the parties charged, was treason by the erectipn of a se- 
parate government at J^ew Orleans, and by the; division of the 
western country. He quoted Fries's Tr. 81, 172; 1 East. 131 ; 
M'NaMy 270, 361; and the opinion of the Supreme Court on the 
subject of dctual wwr. He pext proceeded to the examination of 
the true qualifications of a witness from the authorities, First 
abjeiction general bad character. Mr, M*Nally,S23,^g4;Pcake's. 
ev.idence 84> 2d (Objection conviction of an infamous crimc^ 
14'Nally, 258. Peake, 88. Sd. objection, difference of statements. 
He then" took a review of laws and precedents of the Engl isk 
Courts ; 25 Edward 3 ; 4 St. Tr. 80 ) M|KaHy 611 ; 1 East. 97, 
On the subject of iiccw*or*c#, he qiuoted the Earl of Southampton^ 
case, A. D. 1600. 1 St. Tr. 190 ; and as authority that ignorance 
was no excuse, read 5 East. 59, 70, 97^ 102. 

Mr. Randolph said, that he observed Air, Hay bad not tojuched 
the charge of misdemeanor. 

Mr. ifa^ said that he considered it of so little importance, as to 
be willing to believe the casd with theCoiirt. He would, hovreVer, 
on that stibject refer to the deposition of Capt. W albeck ; and 
the test imony of Judge Todd, jCol. Dibsmore, &c. &c. The whole 
testimony being gifeiijthere could be no doubt buttheCourtwould 
Yob, 3. BbV 
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from the voluminous notes it hatl taken^ be sufficiently able to 
designate the crinie^ and the place where it was committed. 
Mr. Randolph commenced m answer, and objection to the mo- 

. • tion for commitment; by urging the pica of former acquittal. He 
' ' spoke upon the four points which had been laid down, upon which 

tie prosecutor rested the conviction of Col. Burr, to wit ; The 
general theory or prediction that the western country would at 
so^ie time be seperated. 3dly, That it was indicated from Mr. 
Burros expressions that he had attempted to instigate and ac* 
con;ipiish in time this separation. 3diy It was supposed that his 
acts in thai country had a strong tendency to the accomplish- 
ment of this object. 4thly. It was supposed that he was implica- 
* ' ted by and in, whatever was spoken by others on the subject of 
a separation of the union. He took a review of the evidence con- 
i cernxng these points — the Morgan's, Oen. Easton's, Com, Trux- 
ton's, &;o. &c: Gen. Wilkinson's testimony, he denominated as 
interested, on account of his connection; the bias of whose situ- 
ation necessarily rendered his evidence weak. He read M'Nal- 
}y, 54. referring to Loft's Gilbert, 223. Mr. R. then went into 
a review of Gen, Wilkinson's testijnony, the cyphered letter, the 
introduction of Mr. S wart wout. Col. Cushine's testimony, &c. 
&c. during which he made some remarks on the conduct of the 
government, and of Gen. Wilkinson. He laid down some princi- 
ples and elucidations of law. What Mr. Hay had called "com- 
munications," he contended were to be viewed in the light of cfc- 
cldrations or confessions, which could only be received in open 
Court.-T-Foster 253; stat. Ed. 3d, and 5. Ed, 6; stat. 7. Wm. 
3; 1 M'Nally^ 373; Foster 244. Again: The private declara- 
tions of an individual, not appearing to have been communicated 

' to the bedy at large, or at all adopted by it, could not be^ received 

\ as evidence against the prisoner— 2 M^Nally, 025; Ridceway's 

report of- Leary's trial 105. This referred to what was called Mr. 
Blannerhasset's confessians ta the Hendersons, Wallaces, Gra- 

1 ham's, &c. 

/ He then enquired what was the conspiract^ f (so termed,) and 

referred to the evidence touching what passed at Cumberland. 
He concluded with some remarKs respecting the misdemeanor 
(as charged); and insisted that, there was, Irom evcfry account 
which had come td public knowledge, an invasion in our territo- 
ry by the iucursion of the Spanish troops across the Sabine--^ 
whether they again retreatedor not, and whatever might be the 
r cause of that retreat. 
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MONDAY, October U. 

Mr. Martin comiHenced an elaborate argument. He first drew 
d picture of the Evidence as exhibited hy the gentlemen who fa- 
vored the prosecution in the infancy of the transaction, in which 
lie spoke of the purchase of the Washita lands, and of thpse en- 
gaged to settle thereon> from the evidence produced upon that 
i^ubject. ile called the attentibn of the Court to the Pi*e8ident's 
message of the 2d December to Congress; referring to tbepro- 
(laniatidn, &c.— ^to the evidence of the Morgans, Eaton, Wilk- 
iusoii, Dunbaugh and Albright, As to the gerleral inappHcan- 
cy of convprsations> Mr, Martm read M'lS ally ♦ 518. 12 Vi« 
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ner's abridgeuicnt 68; Placita 46. On General Wflkinson^s its- 
titnony dompired with Mr. Duncan's affidavit, he quoted 2 Lof t^s 
Gilbert 661. 



TUESDAV, October IS, \ 

The deposition of Benjamin Sioddert was offered by. the proses 
cution, but was objected to by the defend ants: On wbicn.Mr. 
lla^ moved process to issue to bring Mr. Sioddert inj;o Court to 
give evidence. Some convet*sation ensued. Mr. Stoddert had at- 
tended the Court, and had returned to his home, (George Town, 
Columbia). The Court ordered the attachment to issue. * • 

Mr. Martin recommenced his argument by reading Mr. Du- 
piestre -s affidavit,and Mr. Burr*s letter of July 26, [p. 13> Appen^^ 
dix] upon which he made his inferences- He then referred ta 
the deposition of James L. Donaldson^ whom he called General 
Wilkinson's confidential friend. Some objection was made to its 
production ; but on explanation, it was agreed that it should be 
read. [It was introduced in the Supreme Court in the case of 
Bolman and Swa^twoutj. ' 

It was read. 
' ' ' •■■*■ 

Deposition of James L, Donaldson. 

In open Courts personally appears James Lo^y Donaldson, 
who being duly sworn, deposeth and saith> that ][]e was in the ci- 
ty of Nbw Orleans, in the Orleans territqry, an4 the • environs of^^ 
said city, from the 1 5th of October to the foth d?\y qf I^ecember, 
1806 ; that during the latter part of this tim^ he wa^ frequently 
in the company of General James Wilkin son, and visited tlie Ge- 
neral the day after his arrival at Kew Orleanp. Qn this occasion 
this deponent received in cdnfideiice from general Wilkinson,in- 
formation to the following purport : Thaf the General had un- 
doubted and indisputable evidence pf a ti^asonable design form- 
ed by Aaron Burr and others to dismerob^ the union^ by a sepa- 
ration of the western States and territo^iei^ from the Atlantic 
States ; that New Orleans was in immediate danger, ^na that h-e 
had concluded a hasty compromise with the Spanifirds, so as to 
be able to withdraw his troops instanftl/ tq tnis the immediate 
object, of 'attack and great vulnerable point. That he had receiv- 
ed alptterfrom Burr, holding forth great inducements to himto 
become a party ; of which he shawed me the original in cypher, 
and another written paper, purporting to be a decyphered copy" 
of the letter. He expressed great indignation at the plot, and sur- 
prise that one so well acquainted with him as Burr, should dare 
to make to him s& degrading a proposal ; and declared his deter- 
mtinaticm of defeating the enterprize, or perishing in the attempt. 
He observed in addition, that there were many agents of Mn 
Burr then in the town, whp had already been assiduous in their 
visits, and towards whom he was determined to act with cautious 
ambiguity ; so as at the same i\me torbecomepossessed of the whole 
extent of the plan, the persons engaged, and the time of its exe^ 
cution ; and also to prevent s^ny attempt on his person, of which 
he declared he had serious apprehensions. Of the number of these 
agents he was not aware, but inentioned the name of two of wjiom 
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he tras oertain, Messrs. BoUman and Alexander^ Fropi iimp if 
time/ as this deponent had interviews with Qeneral Wilkinson, 
he informed this deponent that he had received additional M^for- 
matioa respecting the movements and designs of Burr by means 
of these agents, of whom he considered Boll man as the principal. 
In the course of these transaotiipns^ this deponent wa^ ^emplpjed 
by General Wilkinson in thc^ copying of certain papers and do- 
cumentSi. ^nd preparing' certain dispatches for the general gov- 

' /eminent, which the General intended to forward by thfB brig 
Thetis. While thus employed at the Gcnerars lodgings, this de- 
ponent has remarked upon two different occasions, a person knock 
ibr admittance at a door with a window in it, opposite the table 
where this deponent was sitting -, who this deponent was inform- 

, ed by General Wilkinson was Dr. BoIImai>. Upon these occa- 
isions the General has suddenly risen from his scat, and accompa- 
nied this person in a number of turns up and down a balcony in 
the front of the hoiise, apparently engaged in deep conversatioii, 
lUpon the Jattbr of these occasions the General on his return in- 
to the chamber said to this deponent, '^ that is Dr. BoUman, h'i^ 
*^ infatuation is truly extraordinary, he persists in his belief that 
'* 1 aril with Burr,' and has this moment slieWn me a letter fronr^ 
'' the latter, in whieh he says that he is to be at Natchez on the 
^' ^th December with tWo thousand men ^ thai four thousand will 
'•follow in the course of a few days, and that he could with 'the 
*^ same case have procured double that number .*' General Wilk- 
inson then obserlred that he had obtained all the information be 
wanted, and that the aSair Would not be kept much longer a «$• 
ere t from the public* ;: ~. - 

When this depd9ent left the city of New Orleans, the infaabi- 
iants of that Qity were in a state of great alarm, and apprehended 
a serious attack from ])ln Burr and his confederates. This depo- 
nent iinderstood that mercantile business was muck lE^mbarraSsed^ 
land great fears were entertained of considerable commercial fail- 
ures in consequence of the embargo which had been imposed ; 
that General Wilkinson w^as taking strong measures of defbnce, 
and that four hundred persons were then actually engaged ip tibe 
foi^tifications of the city. . 
And further this depoUeiit sai tb not. " 

JAS. L.DONALDSON. ? 

. Sworn to in ope6 Court. 

Wm. BRENT, Cler^. 

Cit^ of Washmgtok/ 

Mr, Martin then prociseded to examine General Wilkinson^s 
deposition, tod the cyphered letter— also the communication to 
Congress^ IJL and /T Appendix], upon which he made some re- 
inarKfi. He afterwords took up pjunb:;ugh^8 tcistimony, and r^- 
m^rked on his suppo$ed variance with Captain Bisseirs respect- 
ing the gorget-— the cyphered letter-^the borrowed clothes— hi dj 
desertion, &c. [The public can judge from the. evidence}. This 
closed the day. 
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WEDNESDAY, Oetifhet \^ 

This day's prpqetrdings commenced with the evide&ec of Cap» 
tBxii Stephen Decatur ^ (of the navy of-the U. States.) He stated 
that m Dec. 1805, in Phrladelphia, a conversation occurred with 
Col. Burr, respecting the eert^iirty of a war with Spain v when 
Mr. Bttrr 6bserved, that the ;2at7y was not aplace for a ftiaa of 
enterprise to distinguish himself, but that an army Was ^ and that 
he would in confidence tell him, that he* ihtfeided to carry an ex^ 
petition into Mexico. He wanted sevbH thousand tnen'ior that 
jHiirpose, btit the princ ipal object Was to get oiScers. That thd 
government Icncw of the expedition, arid Geii. Wilfcirison Wa« 
concerned with hinj. 

' Mr. Hay. Were there ^y particular prdpOsitiond niade to yoii 
to join this plan, or did you only infer the object from what you 
heard? 

Witness. Yes. Mr. Burr proposed to me to join with his plan ; 
but I did ftot^ because I thought I Qouldbe more useful in the na- 
vy, in which i had been brodght up, and was acctistoined to;. Q. 
Did he offfer yoii aijy particular si tnation ? A. No, he did Jiot. 

Mr. Wirf. Did he offer ydii atiy inducement to engagfe in hiis 
plans? A. No other than his iinpressions that there would be ^ 
greater opportunity in the army to distinguish myself than I 
^ould have in the iiavy. 

■« * ' , *■ » ■ / ' - ' . 

Cross-examnation, 

Mr. Burr. Can yoti with any certainty say; whether I told you 
that government had been made acquainred with it ? 

Wiiness. I cannot at this tirne particularly recollect, but my 
impressions were, that government knew pf your plans 5 but I do \ 
not know that you stated how or when they knew of it: I do * 
not recollect your precise form of exprcssioii. Q. Then you do 
not know whether I said, that they were, or tyott/rf^e informed of 
it ? A. My inipressioHs were that the government knew it (from 
.what you* said.) I have no distinct recoTiection as to the means by 
which they became acquainted with it, or the precise object. 

Mr: Martin. Whattime was this ? A. In December 1805. This 
waisthe first time ever 1 had se^n Col. Burr. 

Mr. Hay. ' Do you know whether you put the question, whe- 
;Hier the government knew of it or not ? A. Ko. Vdo not ; but 
from the conversation, I understood that it did. 

Mr. SJartin tjien continued. ; He first examined the letter dat- 
ed, Sd Jatn;iary, jlS07— See Appendix £JB ^] after which he com- 
pared the, oral and communicated events from Blannerhasset'ii 
island, down the river. . 

He liext read the deposition of Lieutenant George Peters, 
J[Sec Appendix ?rl to prove that the oflScers who went in pursuit 
of Burr were'out of uniform^ and had received orders so to act' 
for the seizure of Burr: This he considered a most importaiit pa- 

Ser to clear Col. Btirr ft-om the character attributed to him, of 
«ving fliiiched from the examination into his fcondoct at \Vash- 
ington, Mississippi territory— and to prove the subserviency of 
the civil authority to the military, even in ilitit disguise. 
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Mr. Martin then referred to the testimony;. of Captain Shaw, 
respecting Lieutenant Jones^ who had nobly refused, he said, to 
e;ifecute the orders given to hin). He said he had sent a sum- 
mons for Lieutenant Jones^ but he had received no other retura 
to it than an answer that he was under arrest. He next quoted 
.Gov. Williams^s proclamation [Ap. EA respecting the seizure 
of Burr : but he asked^ what coula be the inference^ when it ap- 
peared indisputably^ that it was not to avoid any civil authority, 
but to avoid being seized by the, arbitrary power of a military ; 
and to avoid being placed where he had no reason to believe that 
his life would be sale, that he deemed it a proper step to put his 
safety out of their hands. And yet. Governor Williams had 
haizarded his character, by issuing this proclamation, which 
was not founded nor supported by facts or appearances. As long 
as the history of this transaction should remain, it must throw 
an indeliable reproach and infamy on him for his unjustiiiable 
conduct. 

The next evidence of note, was Mr. Ppindexter j and in it, the 
conduct of Judge Rodney ; whose situation, he said, was well 
known. [Here idr. Martin went into a very desultory review of 
the transactions of the Court and Grand Jury in that territory :3 

But it seems that we have, by that gentleman, a little bit of 
paper produced, in the hand-writing of somebody \ 1 cannot tell 
who, but he bdieves it to be the hand* writing of Colonel Bnrr. 
How he knew any thing of Oolonel Burr's hand-writing, how- 
ever, I cannot tell, nor is it of any consequence. However, the . 
history of this circumstance is, that a Negro boy had come with 
this billet pinndd, or sewed, or someway fastened to hi& great 
coat! How it came there, or how it came into the hanfls of the. 
government, I cannot tell ; but somehow or other it was brought 
into view, be it what it will. 

Here Mr. PoindexUr explained the circumstance. The papers 
was brought by the gentleman who took it out of the cape of the 
Negro's coat': I saw it in the hands of Governor Williams. The 
truth of it is, that it came from Colonel Burr, to the best of my 
belief, from what 1 know of his hand writing. 

Mr. Wirt. The boy did not know who it qame from, it ap- 
pears. 

4^r. Poindexter. It was from the hand- writing, and from the 
«tile, that we formed an opinion who wiis the writer ; indeed^ I' 
£ad no doubt on the subject. 

Some strictures from Mr. Martin on this note, drew forth 
from Mr. Poindexter some farther evidence, that he had seen 
his (Mr. Burr's) writing ; and^ he had no hesitation to express 
bis firm belief that the note was written by him. . 

' Mr. Martin, 1 have seen him wi'ite many times, but I do not 
^e the leasi similarity to his hand in this note. 

Some desultory conversation here ensued. 

Mr. Martin then drew some infercn/ce^ from the conduct of 
Cowles Meade, respecting the negpciation of Burr i. on the genii- 
ral state of the country, and on the presentment •, from which he 
drew a general inference, that there could nothing criminal be 
discovered in the whole transaction, as the Grand Jury had am- 
ply testified. There could be no other object than to prevent 
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persons who had not a legal authoritj, from exercisii^g a spirit 
of persecution aod assault^ under the impression of the laudabi^ 
lity of their measures, or else with a view to procure the faror 
of i;he government. Trusting to the honor of Mr. Meade, how- 
ever> Colonel Burr thought himself secure, but he afterwards 
found it to be otherwise ; lor the moment Governor Williams ar- 
rived, the honor of Meade was superceded by Williains's aU' 
thority $ for he united with Burr's enemies, and acted so ^s to 
. -. attempt (with Wilkinson) to take him out of the civil power! ' 
. Mr. Burr. As the gentleman has mentioned Cowles Meade^g 
Haine, it is but due to hiin to say;^that I shall never charge hini 
with a violation of the agreement made between us. This 
agreement was made by him in his capacity of Governor, but the 
ooligation must equally devolve on Williams, as to compliance. 
Governor Williams did actually agree to protect me from any: 
unlawful seizure, conibrmable to the former contract. But what 
occurred afterwards is well known. Governor Williams did ac? 
tually encourage a party to seiz^ ttie, and it would have been 
cxecutedif hehadhad his will. . 

Mr. Wtrt called Mr. Poindexter on this subject : of whom Mr. 
Martin made aJi enquiry, whether Mr. Meade had disavowed of 
the treaty made between him and Burr ? 

Mr. Poindejtter, Th.e Court will recollect my original testimo- 
ny ; I can only repeat it. 

Mr. Martin. But this Cowles Meade disavowed. 

Witness. I said that he came to CalviVs ; that the military 
were very much enraged ; and that, very probably, they would 
commit an outrage on Colonel Burr and others^, liwas undtr- 
fitood that many respectable , young men were engaged, but I 
never understood that those who were engaged to stop their in- 
tended progress (whatever it might be) would violate the iaivs 
of the nnion in their zeal. In conformity to this stipulation with 
Mr. Meade, he went to Mr. Calvit's/ It was understood between 
Mr. Mcadc and ihyself^ that this agreement should la^t no longer 
than the interview 5 but notwithstanding, when Colonel Burr ar- 
rived, he had several conversations with Mif". Meade and myself, 
separately. W&at advantage he got by it, I know not. 1 went 
to held ; but Colonel Burr came into my room with Major Shields, 
when it was expressly declared that the writing should be void. 
Major Shields proposed to destroy it, but 1 did not approve of it. 
* We went together after that to Washington. 

Mr.^wrr. Do you not know that i told Mr. Meade that I 
would go there with my own attendants ? t)o yoM consider your- 
self in aiiy respect a& my guard, or as any way' acting for my 
security in the Country ? A. 1 went with you to the towi^ of 
Washington in the character of aid-de<;amp to Mr. Meade ; and 
I did not not coBsider myself as divested of that station /Until [ 
had delivered you over to the civil authority. . Q,"ilow did yoa 
deliver me over? A-' Why, by informing the Judge; and I un- 
deri^tood you waited on the Judge to enter into recognizance.. 
Q. Did I enter into recognizance ? A. You did ; and the condi- 
tions were, that you should await.the pleasure of the Judge. Q* 
Do y0U recollect my asking you whether there was any civil au- 
fborltv in that district to issue ciyil process ? A. I do not know. 
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Q. Do you recollect Judge Rodney saying, that he could jQot ii^- 
sue? A. Np, I do not; but 1 believe that be said he bad many de- 
px)sitions in his possession^ sufficient to warrant your arrest, as 
well as some <>lbers. It was the determination oi* Judge Rodney 
to have the investigation before fai|i own Courts otherwise you 
would have been, sent off immediately/ It was a mere matter 
of opinion in the Judge whether there was probable cause^ in 
any matter that came before him, to commit you for trial. Mr. 
Ralstoil called and gave a voluntary deposition on the subject i 
' -my idea was, that he might then he at liberty to go round thro' 
the country, and sound the situation of the. country and the 
opinions of the people. 

Mr. Burr, If yousaw the deppsition> I would ask whether there 
was any thing in it which would tend to criminate any body. 
A, I do not. recoUect, *»nd cannot say. Q. Do you recoUect 
that it was ever asked of him ? A . I do not know'that> but 1 know 
it was declared in your presence to have been done with your 
consent. 

Q- Were there not tvya copies of the agreement with C. Meade ? 
A. There were. Q. Was the copy ever asked for ? A* I do not 
recollect that it was. Q. Did not Mr. Meade frequently pledge 
himself to protect me against the military authority under Wilk- 
• inson ? A. I do not know that I was present at any such pledge 
being expressed; but I do recollect his saying that he wouW pro- 
tect you against any military force being sent into the. ttexritory. 
Q, Was it not a protectioi^fronx-r n. Wiltinson? A. Vv hy it was 
understood so. Q."*Db:^oK'not- t ect my remonstrating strong-* 
ly against a guard that came into the town ? A. 1 do not. Q. But do 
you hot recollect his saying to me, by way of apology, that the 
guard was come there merely to keep the peace. A. So. Q. But 
what did you hear hipi say : wa^ there not an ^ology communi- 
cated to me.? A. Not to my knowledge. The guard was plsujed 
there, and kept in order to be in readiness to transport you to the. 
city of Washin^on, in case the civil authority could not. Qi Did 
you see the venire? A. Nol didnot. I know that I issued aforeign 
warrant to get you to ^ome place, where fyou ought to be tried. I 
thought Kentucky ; and I advised the Ju^ga hot to have a Jury on 
you there, Q. Is your name to the venire? A. No. Q. Is it sign* 
ed by both the Judges? A. I believe it was. 

Mr. Burr, I refer your honnr to that sentence in the agreement 
with Cowles Meade^ that the military should not come nearer 
than Coles Creek but you will observe. Sir, what this gentleinau 
says. ■ , ^• 

Mr. Martin iheti recommenced |iis speech by attacking the pro* 
deed Ings at the Mississippi territory. E(e referred to the aerec- 
ment, with some, strictures and on the subsequent proceedings 
related by Mr. Poindexter. Re scimtlnized the conduct of J^dge 
Rodney, who he said well knew the will of the governn>enl, and 
Was answerable for his aequiescence thereto. He did nothlameJtfr, 
Meade for any violation of plighted iaith. His honor was liberal- 
ly pledged by Mr, Potindexter and M». Shields. Had they power 
to pledge his honor? If they Ixad not, why did they do, it ? if they 
had, audit was violated, it was no longer binding, ^is honor was 
fledged, that whilst they remained OA the territory, .Col. Burr, 
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the ]^opIe who were with him^ and his boats &c. should remaia 
unnaolested ; but there was not an act of power to commit any of 
them there. 

Mr. Martin went on to the testimony 6f Silas Dinsmore, who 
was at New Orleans before, and after the aTai*m and the arrival 
of Gen, Wilkinson, in which examinatioii he rlrfcrred to what 
Capt. Shaw said about the letter of Gen. ^Wilkinson of Kpv* 42. 
ThijB Was merely a recital and comparison of the testimony qf 
these two gentlemen. He called to view the letter of White to 
Burke, in order with the others, to compare dates, so as to know 
what mi^ht have influenced Gen. Wilkinson's return so rapidly. 
Mr, Martin next referred to the offer made to Col. Dinsmore 
of five hundred dollars to take Burr^ and to the encouraging let- 
ters held outto, Colonel M'Kee of February 8, 1807. He next c^lU 
ed the attention of the Court to the evidence of the two Hender- 
sons respecting the **^ Querist/^ under which head he drew the 
eridenee of Mr. D.C. Wallace, Mr. Graham and Mr. Henry, re- 
specting the origin and progress of the expedition, and made 
suitable inferences : at the same time taking in all other relative 
evidence, so as to prove the expedition nierely (Speculative, which 
character he incessantly attached to it ; and upon the plausibili- 
ty of which, he asforcibly reasoned^ under all the c out r acts and 
engagements that had been entered into, whether for men or foi: 
land. ^ . i 

Here he commenced his observations on Major Bruff's testirao- 
ity, and remarked on the closettingof the Major with General 
Wilk:in8oi &e. &c. Mr . Martin tnen reviewed Mi*- Hay^s opi- 
nion, that a combination of thif' sort/ W«.s to be considered in the 
light of a conspiracy* in whr * ,it; luc cuuversations and acts 
or others were to be brought against Colonel Burr. Upon which 
some copversation occurred, and Mr. Hay explained, that amaa 
may be indicted for conspiring and acting in levying war in the 
same count. Mr. Martin said, that there must be proof that the 
person himself was engaged with the conspirators, and to the 
extent of that conspiracy, beftre the declarations or acts Of 
others could be testimony in Court.— M'N ally, 6X2, on H^rdy^s 
trijd, 1 vol. p. 345, 246, 347. He then went into a review of 
Southampton's case, 1 St. Tr. 19?, as to the intention o{ injuring 
the queen. / 

He then contended that the most favorable intei"pretation was 
to be given, where the charge was of such immense magnitude. 
He quoted Captain Blade's case, 'S St. Tr. 759, and mentioned 
the expressions attriButed of driving the President into the Po- 
tomac , &c . in Mr. Batou's teitim ony . The cases of Dcane and 
Wedderburn, .and Fries, he said were quite different, because 
they were found with the party and assisting in the transactions^ 
which Colonel Burr never was. In cases where declarations 
were made, as in the case of Demarree and Purchase, they ac- 
companied the criminal acts themselves. Now whether as to iiz- 
tehtion or action^ for ought which had appeared, he contended 
that nothing eould be proved against the defendant. 

He couclii ded with some severe reflections on the conduct of 
the President in his communication' to (/On^ress, upon the barp 
eyidence of the letters |i'om Geher^ Wilkinson:, the informn^titfll 
Yot. S. C cc 
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given by the Mor|;an family^ and General Eaton^a disclosure, 
[owfar he had a right to call Col. Burr a suspicious character, 
he knew not, unless it was his determination to view every thing 
in its worst light, and at the same time approve and applaud 
General Wilkinson as the saviour of his country. Yes, be said 
1^ had made a hasty peace on the Sabine, to signalise his pajtri- 
otism I Mr. Martin made some concluding remarks on the con- 
duct of the administration in its measures m searching for facts 
to establish the charge now made ; and, as he said, to screen Gen. 
Wilkinson. 

He said he had examined into the case nf Cochrane, who was a 
Romish priest at Lisbon, and had declared there, that he would 
kill the king of Great Britain if ever he met wjtK hini. This 
was in July. In August he was found in England and taken dp. 
The declaration was the treason, and the coming into England 
was the overt act laid. This was in 9 Ch. 1 Keyling, p. IS. This 
relates to where words, alone are sufficient to be denominated 
imagining, the king's death. Hale and Foster however think 
thai words alone cannot be treason. 

A^ain, as to war. Is a declaration of war necessary to be de- 
nominated war, if, de facto y there is war } Upon this he read 1 
Hale, P. C. 160,163, 164, Tooke^lO, Vattel B. 3, Ch^ 4, sect. 57, 
Puffendorif, Ch. 6, Grotius, B\ S,^ Ch. S, sect. 6, p. 553, Patter- 
son's opinion in Smith and O^den's trial, 84, 85, 86. Theopi^ 
nions he read to shew the constituent parts of war, and in illus- 
tration of the arguments he had used to prove the position that 
in this case there was no war, and consequently no war under 
our constitution. He also contended upon tliese premises, that 
the Spanisjji incursions on this side of the Sabine was war de fac- 
to ^ though no blow was strack, . 

Mr. //<3[y denied this last position. There was an essential 
difference between invasion and actual war. The merely occu- 
pying land claimed by anqtheir party is not invasion^ i^incc they 
may do it under the impression that it is their own property. 
When hostility commences, then there is war de facto. 
\. Mr. Burr l}ere read the proceedings of the Superior Court at 
New Orleans, which he presented merely to read the return 
made by General Wilkinson as to, the itrrest of Dr^^Bollman. 
Three days after this. General Wilkinson sent off Dr. Bollman, 
The object in this reference was to prove to the Court, that the 
city of New Orleans was un"3er the exclusive and entire dircc- 
tion and control of General Wilkinson. 

Mr. Wickkam commence his observations by declaring that 
he should not trouble the Court much, with the Van; on this case i 
but he shpuld go largely into the evidence. Equivocal acts and 
open acts of war, however, he declared to be materially different. 
On this ground, he pjesumed the intention must b^ plainly prov- 
ed, which jonly could he inferred from the action of the body at 
the timr -Thu», an act apparently lawful^ never could be made 
crimiiia nless the principal act charged wa^ proved to be^un- 
lawful. *a the presence or sight of 6^o£/ an act might be criminal 
in thought* but a Court of Justice requires the mil and the act 
to constitute a crime. He enlarged on this position, and took a 
Xpyi&w of the evidence of Dunbaugh and Captain Bissell upon 
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the ground of opposition of testimony, [The tcsfefmony can be 
^ijompared]. Then he took up Geoefal Eaton's, Commodore Trux- 
I :. ton's, the Morgar^^s and the Hendersons. In his inferences he 
guoted the opinion of the Court September 14, Captain Blssell 
m opposition to Dunbaugh ; the cyphered letter, &c! which fee 
dwelt upon to'some length. He still contended that Burr h^d no 
j; other project in view than the invasion of Mexico in the case of 
f M, war, and endeavored to square all his positions and arguments 
j to support that point : and to bring every piece of testimony thi- 
iher, by arguing that nothing was said or done to the contrary ; 
And that his declarations was^ conditionally directed to that point 
wherever he went, under the idea, at least, that encroachments 
^were made and measures were t4ken by the Spaniards tending 
±0 promote a war ;— indeed every body expected a war with Spain j 
uxid without it, he contended not fifty men could have been got- 
ten on any account to appear in hostility. War or peace, howc- 
ver, depended on General Wilkinson ; and all the witnesses prov- 
ed that Colonel Burr did expect a war. 

Mr. Wickham then made a few concluding remarks on the 
part the government had taken in the prosecution of this case. 
He hoped it was now closed forever. 

FRIDAY, bcieber 16. 

, Mr. M'Rae ipade reply to the charges made by the counsel 

^ of Colonel Burr respecting the measures of the government, 
. the conduct and character'of the witnesess (as charged) and 
1^ particularly the measures of Gen. Wilkinson in producing the 
{ witnesses at New Orleans to the Court. He contended for the 
^^ principle that y probable cause'* was sufiicient to govern an 
^ exiamining magistrate in his deterfflination on commitment. 
; He then called the attention of the Court to the nature of 
i 4;he proof wherever the motion was founded. First. The proof 
I consists of acts done by Aaron Burr himself Secondly. It con- 
sists of his declarations, made at various times and places. Third- 
I ly. f he acts and declarations of others, his accomplices. 

To support the first, he referred tp the evidence respecting the 
arms, which the nature of the evidence. would prove to have been 
possessed at Cumberland, by the party of whom Aaron Burr was 
head: and there the overt act was laid against him. Deacon's 
Wedderburn 'a, Roach's, La^'er^s and other eases in state trials he 
proved would fully amplify this doctrine ; and that, after proof 
pf the overt aet, they might travel wRy where to shew the com- 

{dexion of the aict. On the second point he reasoned at some 
ength and with much perspicuity, after wjiich, he quoted 1 East 
133 to 155. M'Nally 377. 1 H^ll P. C.^6 and 114, to Xld. 1 DaK 
Jaiss S9. ^ Dallas S6, 87. These authorities, to be sure, related 
to confession fMrhich. was an acknowledgement of guir -^r some- 
thing done ; but here nothing was done as to the r^ ^closures 
made to General Eaton. It must be rather the nature of an act 
jthan of a confession, because it was an attempt Iol excite and pre* 
pare towards the doing of an act. ^ - ' 

On the third species of evidence Mr. M'Rae read 1 East 96 t« 
1 00^ wiich, upon ^n extimination of the light in which Mr, Burr 
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B^d viewed Uiese persons as " his people'^ he eontentled was not 
ahsw^er^d by Mr. Randolph's quotation from M'Nally 625. The 
coincidence and connexion were .too striking to be afieeted by any 
ru]es ^contained in the books. 

Mr. ^'jRae then comoienced his review of the evidence, and 
first as to the iniention of the accused. He first critically review- 
ed General Eaton's testimony, in which hp vindicated the 
Ceneral against the attempt . to charge him with fraud &c. 
under the Evidence of Colonel Gaithcr. But, however it might 
be supposed by others who had not received it, he .contended 
that, in its principal parts it was suppbHed (under all its pres- 
sures) by t|ie Morgans, the Hendersons, and even by Commodore 
Truxton, however much pf the marvellous might be attributed 
to it. Captain Decatur indeed had received communications nojt 
very dissimilar. After some observations on which he remarked 
on Mr. Weodbridge's, Taylors, DuvaFs, Wallace's, Gilmore's 
and Graham's principally to prove, that from the declarations of 
Mr. Blannerhasset it was uhder,st6od that the a.ccused was tp 
cdpmand the expedition, to grove the measures they took, and 
the object they had in view : all which, instead of proving tbaJ; 
they awaited the movetnentA of foverniment to go against Spain^ 
proved that they would oppose ^nd resist the eovernment, if 
there should be any attempt to check tbeblf . He tSen made some 
observations on the enlisting of men for 6 months, which he said 
-was iio proof that they were to dear the land. He also i^eler- 
. red to tho evidence of Mr; Henry, and Mr. Poindexter, as to 
what passed in the Mississippi territory. Next he took up the 
acts and the misans at the mouth of Cumberland upon the evi- 
dence of Mr. ]?isk. Love and others, upon which be made some 
remarks, as well as to display the feasibility of taking Orleans; 
even with one hundred men/ftom the state of military opposi- 
tion in that quarter atj that time. He reviewed the pro^res^ 
of the party down the river, their military 2^>pe'arance ana ihi 
command which Burr had of them, by the evidence of Welsh, 
Love, Moxley, Allen, Fisk, Lindsley, M' Dowel and Dunbaugh, 
aU of whom were of the party.' '* 

As to the evidence of Gen. Wilkinson, although it would 
otherwise be all--impprtant,' yet, as it had been so strongly at* 
tacked; and as there must evidently appear to be sufficient testi- 
mony to support the motion without it, he could not deem it of 
vast importance to enter into it.' The character and politeness 
however of that gentlemaq before the Court, and his willingness 
to open a disclosure of coertf thing, ought not to be disregarded; 
notwithstanding Miijor Bruffs most ardent attempts to invalidate 
it. Indeed, from the unprecedented and unprovoked attacks 
which the general had ' been doomed to receive, he antj every 
one must consider him as a persecuted mali. On the vindication 
of General Wilkinson, Mr. M'Rae continued at some length|» 
and as to his measures in New Orleans, under the general reporf 
that was circulated in all quarters, no' doubt could oe entertamed 
of their efficacious and useful promptitude: 'Approbation and ad^ 
vice was given by men of rectitude and qharaeter, such as Com* 
modore Shaw, and Mr. DinsmOre, and indeed every goodcitia^n. 
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Mr. M*Rae conduded^, by assigning the itne mdtives for en- 
caging in this prosecution to be patriotism ; and a desire^ hum- 
Wfi and we^k. as hia talents were, to exert them in th e cause of 
justice and his country's good. Jf the defendant was innocent, be 
hoped he would be acquitted ; but, if guilty, he thought the in- 
terest of society demand!ed a conviction. At all events, he wished 
him to enjoy a fair trial. ^ 

■ ■ ■■ ' ' .,— 1- 

SAfURDAY, October 17. 

Mr. Lemuel Henry was again called. 

Mr. Burr observed, that wben Mr. Poindexter was under exa- 
mination, there was something spoken of respecting an armistice 
or . agreement between Mr. Meade and himself, which might re- 
ceive some light by this witness. He wished therefore to ask. him 
9 few questions. 

Mr. Burr. IVJr. Henry, were you at the town of Washington 
when 1 came there ? A, Yes. Q. Was there a guard established 
in the street, and about the house in which I lodged ? What mes- 
sage did I send to Cowles Meade concerning it ? And what was 
his answer I A. There was a guard stationed, as you mentioned ; 
but Mr. Meade said it was intended us much for the protection 
Qf your person as for the pub|ic safety Q. Did [ desire you to 
xemonstrate with Mr. Meadp against the establishment of that 
guard as a violation of our treaty or ag> eemefit ? A. You desired 
me to remonstrate with him iibout it, and 1 undeistood you to 
complain of it as a violation of his agreement with you. 1 men- 
tioned thi^ to him, and he said that tne guard was necessary for 
-your protection, as well as for the public safety. 

Mr. M'^I^ae. Do you know any thing ^ibout that armistice ? A. 
iOalyfrora report. Q. Any th ing fro iij Cowles Meade? A. Not at all* 

Mr. Power was then introduced. 

Mr. Burr» This witness is to be examined for two purposes.^ 
First, to verify certain papers. Secondly, to prove that General 
Wilkinson was at a certain period in the pay of the Spanish gor- 
ernment % and then, by other witnesses^ we shall prove that hjs 
-pay has continued ; and that he has frequently been in the habit 
of receiving large sums of Spanish silver. The object is to im* 
peach his credibility, by proving the falshood of his declaration 
that he had i>ot corresponded with the Baron de Carondelet. 

Mx. M'Rae said it was not regular to offer proof of any parti- 
cular crime to impeach the credibility of a witness. No rule of 
evidence is more clear, than that the general character of the 
witness is all that should be investigated for that purpose ; since 
every man ought to have notice to enable him to defend himself 
against any specific charge. He observed that General Wilkin- 
son had heretofore been slanderously accused of being a pension- 
er of Spain; that being clesirous of giving his calumniators an 
opportunity of proving their charges against him, he had once 
requested General Washington, when he was President, and af- 
^ terwards Mr. Adams, to direct a Court Martial for his trial ; 
but they (satisfied of his innocence) refused his request. General 
Hamilton also declared that he thought the charge a slander, and 
4 trial unnecessary. 
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[r. iVickham, S.eceiving moaey from the king of Spain is net 
jan indictable oJSencje. Our ground of defence is^ that Mr. ^Purr's 
expedition W9^ in concujrrence with General WillcinsOn^ against 
ihe dominions of .the king of Spain^ in case of a war.. If we prove, 
ithat at the time Wilkinson was pretending to favor Burros expe- 
dition^ and secretly determined to defeat it^ he was receiving a 
Spanish pension, tiiis will explain his conduct. He defeated the 
enterprise of Burr by hatchiitg a charge of treason against the 
United States, pn purpose to seryethe ki|3g whose money he was 
receiving. . 

Mr. MarUn, I am not surprised that cent] emen should have 
BO much feeiiog on this subject ; especially the gentleman who 
made this objection. There can be no prose^pution against a man 
for receiving Spanish money. Mr. Benjamin Sebastian^ in Ken- 
iucky, was indeed accused of -this as an offence ; and it was prov- 
ed upon him ; but \ hs^ve not heard, .though he voluntarily resign- 
isd his office , of Judge, that any prosecution was instituted against 
jhim For my part / xokh there vxu a little more Spanish money 
4xnumg Its, I should like to have some of it myself. We wish io shew 
that General Wilkinson is interested in ttie destruction of Mr. 
jBurr; that he h^s placed himself in such a situation, he must 
liang Mr. Burr, or be himself eternally detested. He oflered to 
h^ tried by a Court Martial, because he knew that the only wit- 
ness against him was out of the power of the process of the Uni- 
ied States — being in the dominions of the king of Spain. 

Mr. M^Hae. The gentlemen have heretofore been arguing that 
ihe United States were in fact at war with Spain. If so, it would 
have been a great crime in Wilkinson, an officer in the United 
states, to receive a pension ft^om the king of Spain. 

Mr. M'Rae also read apart of the dth section -of article I. of 
the Constitution of the United States, which declares that " ne 
" person, holding apy office of profit or trust under them, shall, 
*' without the consent of Congress, accept of any present, emolu- 
" ment, office^ or title of any kind whatever, Irom any king, 
•' prince or foreign state.'' Would it not then, said Mr. M'Rae, 
be a crime in .General Wilkinson, holding a commission under 
the Government of the United States, to violate the eonstituHo9 
by receiving a present from the king of Spain ? Being admitted 
to be a criine, it cannot, under the rule of law which 1 mention' 
ed,be offered in evidence. If, in fact, any money was received by 
him, it mi^ht have been in commercial intercourse with some 
Spanish officer ; and, if he had been informed in time of the ac* 
cusation against him, he might have explainjed the circumstance, 
and shown that such was the case, 

Mr. M'Rea also remarked the IncenBistency of the arguments 
of the counsel for Mr. Burr; their insisting that Im intention* 
were perfectly innocent, (being merely the settlement of Washi- 
ta lands,) and yet attempting to brand General W ilkinson wili 
fuilt, for being a. participator in those intentions. Jf V)ey were 
oth equally guilty, this wquld not render jVjarpn Purr lesscrimr 
inal. \ 

Mr. Wickham. We never said that General Wilkinson and Mr, 
Burr were equally guilty. What I said was, that both were enr 
gaged in an honorable enterprjize in the event of 9, vf9t witji 
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Spaid . Whai we charge^ Ceneral Wilkinson witfa^ Is having vtt&t-' 
edi with Mr. Burr, and then deserting him^-turning traitor-*s#d, 
representing the case quite differently from the truth. 

The Chief Justice, It is absolutely necessary tobe^r the testi- 
mony to judge of the fact. The only diHiculty is, that it does not 
appear, under the impressions I now have, what efic^it can have^ 
\i ft was proved that General Wilkinson haKi been a pensioner , 
of the Court 'of Spain, it could have no influence on the case. 

Mr. fVickham. We say that G^en. Wilkinson had an ititereBt with 
the kine of Spain ; and in order to preserve the dominions of that 
monarchy which he knew were aSout to be attacked, he withdrew ' 
from Burr, and represented an enterpriz^ which was perfectly in- 
nocent sfnd eventual, as one highly criminal. 

Mr. Martin, General Wilkinson by betraying Colonel Burr had 
a double motive ; the one was to acquire favor wi^i his own go^ 
f ernment, the o^er with the kingoi Spain. 

The Chief Justice. I do not understand it to be your object ttf . 
prove a continuing pension. 

Mr. Burr. Our object is to prove the receipt of fourteen thou- 
aand and odd dollars at onetime, and some knowledge of the 
payment of other sums of money to General Wilkinson. * 

J^r. Burr to Mr. Power. Are you acquainted with Alexis Bon 
Ami } A. Yes. Q> Do you know his signature ? A. I think 1 dd. 
Q. Is he a Justice of the peace in New Orleans? A. Yes. [Here 
Mr. Burr produced a certificate from the office of the Secretary 
of State, shewing that Mr. Bon Ami was a Justice of the peace 
for New Orleans.] 

Mr. Burr. Are you acquainted with the signatures of Messrs. 
Derbiguy and Mei*cier ? A. With bpth very well. 

Mr. Burr. Will you look at those papers^ (-shewing, him their 
depositions, signed by them respectively, and attested by Boa 
Ami, a Justice of the peace for New Orleans?) 

Mr. Fowir said, he believed the signatures to those depositions, 
were in the hand writing .of the persons whose names' were an- . 
nexed to them. ^ , 

- ^r. Biirr. Do you know whether M. Mercier was subpoenaed 
to attend here ? A. I believe he was. I heard him say he was 
siihpQBneBd ; but the afflictions of his family were- sueh> arising 
from the death of his father-in-law, that he could not possibly 
attend. 

Mr. Burr. Do yen k«bw why M.. Derbigny is not bere-^da 
?you know whether he was subpcena&d I A. I heard him say he 
was. Q, W'liy did .henot attend ? A. Iheard him say it woij-ld 
be the utter ruin of his family, if he were to take such alonK and '" 
'expensive journey, and in the meantime neglect his busi- 
ness. 

Mr. Bui^r. Is he a man upon whose personal exertions his &- 
mily depend for a subsistence ? A. I believe so. 

Mr. Burr. Do you know of any correspondence in cypher by 
^General Wilkinson with Baron Carondelet ? 

Mr, Hay objected to the question on the erounds before stated ; 
and because the answ'er, whether it be in the ncgative> or afBrm* 
ative, could have no iitijfluence on the case. 
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Mr. Wickham said, tlint Generiil Wilkinson in the course of hin 
•xlinisation had been asked^ whether he had been in the habit of 
corresponding v^ith thci Baron Carondelet in cypher, and had an- 
swered " No, but immediately after he said " he did not recol- 
lect-^' He admitted that the answer of General Wilkinson was 
hastily eiven; but still if we are able to prove, that he had been 
in the nabit of corresponding with the Baron Carondelet incy* 
pher> his saying that he did not recollect such a correspondence, 
-will have a direct tendency to weaken his testimony. If a witness 
has sworn to a particular fact, although immaterial to the cause, 
the opposite party may falsify that part for the purpose' of im- 
peaching the credibility of the witness. 

Mr. Burr repeated the last question to Mr. Power, lyo you 
know of any correspondence in cypher by Gen. Wilkinson with 
the Baron.Carondelet ? 

Mr. Power ^ (addressing the Judge.) I beg the Court will in- 
dulge me with the liberty of making a l)rief statement of certain 
circumstances, that will shew the peculiar delicacy and and hard- 
ship of my situation. I shall begin by observing, that I have to 
boast of being a Spanish born suhject, and that for several years 
past^ 1 have had the honor to be, and still am an officer in the ser- 
vice of his catholic majesty. It is true that ray domicile is, and 
has been in New Orleans, ever since the cession of Louisiana to 
the United States. But I have resided there in the character of a 
Spaniard, under sanction of a stipulation in one of the articles 
01 the treaty, by which the full enjoyment of all the civilization, 
end privileges of an American citizen is guaranteed and secured 
to tvtry and iall Spanish subjects, for the space of twelve years.— 
Under this safe-guard I was living in peace and perfect security, 
little dreaming, that so long as I did not violate the laws of the j 
land, I should ever be. disturbed or molested for doings^ to which 
I wail a perfect stranger. 

On the sixteenth of August, being Sunday, a Subpoena wast 
handed to me by the attorney or agent of Mr. Burr, by which 
I was cited to appear before this Court, to give testimony 

on behalf of said Mr. Burros in the present trial. 1 made 

some objections to receiving the subpsena, alledging that it 
was irreeular and illegal, for the>6e two reasons : — the first, 
that I had always understood that no writ could be served on a 
citizen on a Sunday ; the second, that the proper channel through 
which it ought to have come, was through the hands of the Mar- 
shal of the district. But I was soon convinced that my objections 
were nugatory and of no weight— a few days after 1 was inform- 
ed th«.t several other gentlemen were subpoensd as well as my- 
self; but that they were dispensed from appearing before this 
Coi^rt, by giving their affidavits. 1 immediately offered to do the 
same, and declare that 1 knew nothing of Colonel Burr's projects. 
This was not admitted, and on my manifesting some relactance, 
and a disposition not to obey the silimmofi, I was given to under<* 
stand, that the same authority by which^ in similar circumstances 
a certain Mr. Knox was committed to the corr>mon jail and con- 
fined amons malefactors ip Orleans, and from thence scandalously 
hurried on^ and put on board of ship, would be exercised a- 
|;ain8t m<^. I instantly submitted to th^s powerful aad irresisti* 
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ble arguti(i€nt, virhich moretl^an all their logia convinced m| of tlid 
propriety-arid justice of the measure. 

Mr. Burr, Are you about to object to answering the question ? 
A. I am. Sir. That I have been an agent of the Spanish goveirn'- 
nient in the western country, for several years prior*to the run- 
ning of the boundary line between the United States and the two I 
FJoridAs, IS a circumstance of such a notoriety, it is so well, so "^ 
generally known, that it would be idle and absurd, and altoge- 
ther useless for me to deny it. I do candidly confess, thit I have 
bean sent, on several occasionSi into that country, and employed 
there in negociations of importance, as an ofBcer possessing the 
-confidence of his sovereign >• I therefore, as such, consider my- 
self bound by the strongest tics that can fasteh on a man of prin- 
ciple and honor, not to answe^r any interrogatories that may* 
have any reJatton to any transactions or operations of the Spau'- 
ish government, that may be proposed to me by any tribnnal upon , 
eai*tii, except such, as may be duly established and authori;^ed to 
4hat efiect by the king my master. 

Mr. Hay. Are yoii going to answer the question as to the cor- 
respondence? A. J am about to shew my situation to be so deli- 
cate, that I cannot consistently with honor answer it, nor can I 
answer any question which may operate against the king my ' 

riB^kster. 

Mr. Burr. Had you any mercantile connexion with General 
Wilkinson ? A. I bad not. Mr. Burr said that he did not think 
there. had been any pretext offered which would justify an eva- 
sion of the question. 

Mr. Power. What would be the amount of the. deposition of a 
man, who in the very act of ^deposine, was breaking his most sa- 
cred cngagements,^and pronouncing himself a perjured villain > 

Mr. Bnrr. Are you under the obligation of an oath, as to the 
transaction ? A. I am under.the obligation of the honor of an of- 
ficer; an obligation of the highest dignity, which was imposed^ 
upon me when 1 accepted the badge of my office. . I never did 
repeat any set form of words ; the mere formulary of an oath 
was never proposed to me ; and my superior officer knew my 
sentiments too well -to ofier me such an insult. Such apropos!? 
tion 1 should have rejected with disdain and indignation. 

Mr. Wickham said, that however unpleasant it might be to Mr. 
Power to answer the question, or whatever his ideas might beas 
ip bis honorary engagements, still it was necessary, for the sake 
of justice, that the question should be answered. Mr. Power^s 
being an officer of the king of Spain, could not release him front 
the. obligation to give evidence in a Court of Justice. He was 
now here, within the power of the. Court,<*ind would be dealt 
with as any^ other citiBen of the United States. 

• The Chief Justice said, the question must be answered ; though 
be was very gorry that the necessity- existed^- The objection to 
answer was not a valid one. 

Mr. Power. I have already said, that -when the interest of the 
king my master is implicated, 1 wiil not answer. The Court may 
take what measures it pleases. (Addressing Mr. Burr) — Place 
yourself in my situation, Col<wael Burr y put your hand upon your 
own bosom, and say, what you would do yourself 
Vol. S, D Dd 
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JI''. Martin bogged Mr. Power.to recollect that the life of a 
inaa Was at stake ; a 01 an who was prosecuted with rigor by his 
bwn government. He must recollect the importance and neces- 
sity ol* calling in the aid of all the evidence which can be procur' 
♦ ed to exempt hini from unmerited punishmeht. 

Mr. Power. I feel full well the situation of Colonel Biirr. But 

I have more at stake than Colonel Burr. I have my honor, my 

^ reputation^ which are more dear to me than life or property. 

. What would my family^ my childreai, do with property, if these 

were violated } 

Mr. TVickham- said, he would not press the answer at that time, 
nor apply to the Court io take the necessary measures to enlbrce 
it ; but would give Mr. Power a fe^^hours to reflect. He will be 
expected to attend here at three ^'clock^ at which time the same 
question will be repeated. 

. Mr. Power attended a little after three o'elock, and remained 
for several minutes after. But Mr. , Wirt being then in the midst 
of his argument, he was not called till after he had left the Court 
room. He was again introduced on Monday. 

Mr, Burr ofiered to read the depositions of Messrs. Mercier 
andDerbi^ny. 
J Mr. //ay objected both, because it was improper to read depo- 

sitions wjiere the witnesses might be had 5 and because they con- 
^ tained matter improjper to be given in evidence. He instanced 
the deposition of Mr. S tod dart, which the Court would not suffer 
to be read *, although, besides beijp^ isubpoensed, he (Mr. Hay) had 
written him several letters pressing his attendance. He said 
that the absence of the witnesses could not bejusti/ied on the 

f rounds stated by them. The excuse offered by one was nothing 
ut the death of his father-in-law ; a,nd by the other was^ thsl-t the 
distance and expence attending the journey, and the' loss of his 
\ personal exertions for a subsistence to his family, would prodnce 

\ utter ruin to them, if he were to attend. Many other witnesses 

iTad attended under circumstances much more oppressive. 

The counsel for Mr. Burr contended, that there was 'a wide 
difference between the case of Mr. Stoddart and that of these 
witnesses. Mr. Stoddart was convenient to the Courts a.jad his 
attendance might be enforced. Besides, they did not understand 
the deposition of Mr* Stoddart to be absolutely, but only provi- 
sion ally rejected ; and that itinight be read, \f his attendance 
could not be procured. 

The Chief Justice decided that the depositions might be read, 
if they contained no matter which was improper to be given in 
evidence. It was finally agreed that the Judge should take the 
depositions and se^ct such parts; as were legal evidence. . 
' Mr. Wirt commenced an elaborate and elejgant speech upon 

the evidence, and in answer to the observations whrch had beeii 
made in opposition' to the motion. On the subject of locality. Mr. 
Wirt read Kelyng 15, Sir Henry Vane^s case. It was resolved. 



'^that in this case, the treason laid in the indictment, beinfic the 
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^ proved in another county. But if an indiciment he for let>yin^ 
** war, and that made the treason for xvhich the p<w:^y is indicted^ tn 
*' that case it is local, and must be laid in the county where in 
" truth it wa8,'^ Under" this restriction he said it W,a8, that Hawk;* 
ins 6, 2, chv35^ sect. 3^ laid down his doctrine. 

After some elucidatory remarks on the nature of the raotion^ 
Mr. Wirt observed that two questions arose which must be re- 
soived by the evidence, Ist. Was the assemblage in question a le- 
vying war against the United States? 2nd. Was it a prepara- 
tion against the provinces of Spain, then, and now, at peace 
with the United States? It would have been well if all the evi- 
dence and argument had been simply confined to these two ques- 
tions ; for these, and these only could affect the case. But a ia- 
brynth and thicket of briars had every where been opposed to 
smy thing like a str^iit course. 

The first question, Mr, WirtobserveJ, diverged itself into two 
subordinate ones. Was the assemblage in a warlike posture? 
Was it destined against the United States? The first question the 
Court has decided. " It is apparent that Judge Foster alludes to 
" an assemblage in force, or as Judge Hale terms it, in a warlike 
'•posture — that is in a condition to attempt or proceed in the treason 
'• VfMch had bden contemplated" He enquired into their condition^ 
means, and strength from the evidence, as well as the condition 
and strength of the forts down to New Orleans. ' On the subject 
of levying w;ar, which i^as declared to necessarily embrace 
<* actual force," he read and descanted on Vaughan's case The 
positions taken by the gcntlenlen, included tytry thing but ac- 
tual battljc; and yet they wanted to reduce the crime below a|eom- 
nion riot.^ Intimidation was not necessary : if it were, it was ex- 
hibited on the Ohio by the marching of the Wood county militia; 
the rapid movement of the troops from the Sabine to New Or- 
leans, &c This was not a secret but a public or open assemblage 
and undoubtedly an unlawful assembly; which is amply defined 
in 4 Blackstone, 140. Applying these rules to the position9 laid 
down, it would be only a riot to sei^e and hold New Orleans • hut 
applying, the evidence to the law, the Court would then ^udgc 
whether it was not treason. ^He proceeded in the definition at 
some length, and read Foster 219. He took a view of the design 
of the assemblage from the transactions, and from extensive cii - 
cumstances. He reviewed ih^ movements from Beaver downward, 
and the mantle of mystery which attended them. Four objects 
had been as^gned for the assemblage. The settlement of the 
Washita land, an3 the invasion [of the Spanish provinces in case 
of war. These two were innocent; but there were two otherd 
which would well account for Burr's silence ^at Cumberland &c. 
That invasion in time of peace, and the dismemberment of the un^on. 
Indeed the conduct of both Burr and the party with him evinced 
not only the design, but the act of treason ot misdemeanor, or both. 
He referred to p. 100, 101, 110, 148 of Frics's trial; where the 
very same objections now made by the counsel for the accused 
were then made by Fries's counsel, (Messrs. Dallas and"^ Lewis) 
but all which were over-ruled by the Court, p. 171, 174-.5. 

Oa the i>ointof confessions, Mr, Wirt read Judge Iredell's opi' 
pioD ia Fries^sTr. and 1 M*Nally S61, on the autl^ority of SH^wk, 
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P. (3. ch 40; % St. Tr. 105; 1 Hale P. C. U6. Fost 202; 1 Hale 

lU. 

As to th-e fe. \ire8 of the acts therhBelves, he contended that^ 
they werd not equiVocal, but evident acts of guilt. The rule frorn 
M'Nally was general : JF^attver a man has said at 6i?iy time reW 
tiirc'tdtbe matter in issue is admissible, without any discrimina- 
tion as to the prpma facin guilt, equivopality or innocence of the 
act to which ihey relate jjut an act even innocent upon the fa^e 
of it, has been converted into a guilty one by antecedent decla^ 
rations. Crohagan's casc^ Croke Charle's 821. He reatf 1 Hale 
p. C. lU to 116, with Sergeant Wilson's notes ; Kelyng 13, with 
Chief Justice Holt's notes ; and BroAvne's, and the review of th^ 
whole by Foster 200 to ^04, His coming to England was the act, 
arid his words M^ere received merely as ej^planatory of that act. 

He did not admit of that great distinction which had been 
contended for^ between the treasons of compassing the king's 
death and levying war, as described in the books. The act and 
ibe intention ar^ the component'parts of the crime, of whatever 
description it might be. Why then sHbuld it not apply to one 
species of treason as well as another ? id Chrohagan's case, hi* 
words might ha/e been the eilect of acrimany and hast Cj and 
they occurred upwards of two years before the overt act ; but 
Burr and his party,, instead of being under the direction of haste 
and passion, were calm, deliberate,^ and in the pronaotion of 
their plan But tjicre w^9 also a chain of conversations from 
1,SQ5 down to 1806. In Kelyng, he §aid, there was a case where 
wo^d&were admissible, pot merely in an act wfaicli was equivo- 
cal or innocent, but where no act at all was done by the accused. 
Iti Fries'a case also, the charge was '^ levying war /' but the 
Judge admitted the explanatory evidence of oonversatjpns. AJid 
yet, on this subject, gentlemen are continually holding up the 
idea of distinction between coiripassing the king's death and 
levying ^"^ar.' Such evidence was perpetually received in the 
case of Hardy and Tooke ; and the reason of the rule of law ap- 
plies it W-ith equal aptitude to levying war. 1 East, 96, 7, speaks 
of treason generally-— he read the rulcj &e, and observed, that 
there w^as nothing then to enquire, but to know whether the case 
was founded on conspiracy. He then proceeded to prove, that 
the conspirac/was proved in one of the ways atleaist laid down 
by East^irst, by the acts of Burr himself— or secondly, by 
his own acts an4 those of Blarinerhasset, cbncurring'at the same 
time and to the same purpose ; his domestication in the family 
of Blannerhasset ; his being with hini in the contract at Mariet- 
ta ; the letter that Taylor took to hihi at Lexington ; his recep- 
tion of Blannerhasset at the mouth of Cumberland ; and ^bove 
all, his referring his men to Blannerhasset for information of ib^ 
plan, were evidences of the act being his. Under the ^nd head, 
the connection and identity of the object was proved by the 
same scheme being known to both. Bead E^on^s and Hendcr- 
Bon's testimony ; compare the same, adding the Morons, with 
the numbers signed ''Querist," as to the separation of the west* 
em from the eastern country. Read the incentive held out by 
Burr to Truxtdn and others ; and that of Blannerhasset to Hen- 
defsons, Wallaces^ &c."^the reciprocity, and union of motive 
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and means. Burr spoke of turDing Congre^p OPt of dooYs^ &o. 
Blannerhassei did the eame. Their expressioii of the parties 
connected, &e, were the same. And lastly, the constant decla- 
rations of Blannerhasset that, he was embarked in Burr's enter- 
prize, and his joining him at Cumberland, all were demonstra- 
tive in the highest degree th;^t they were as one ; and that tlieir 
conversations on that subject were equally applicable to both. 

' So he sajd stood the case with Burr and Blannerhasset. As 
to Smith, he was at the mouth oC Ci^mberiland, and evidently one 
pf ti'ie principal meij in the plot. 
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MONDAY, Octabir W. 
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Mr. Wirt continued his. argument by vindicating the compe- 
tency oX the witnesses, whicli had so seriously ana so frequent- 
ly been attacked. First, General Eaton, as attacked by Colonel 
Gaither. ' He believed it was not expected that General Ear 
ton was so well prepared to " roll tne torrent back upon its 
source,^' as he did^to the utter confusion of the witness, and of 
those who brought him. He next spoke of the testimony of the 
Morgans, of Dunbaugh% of Capta^p Bissell's; and of the respect 
for, and confidence he reposed in Dunbaugh ; and of his situa- 
tion after his desertit)n. But who, he asked, committed the great- 
^st crime, the denunciator who caused it to becommitted, (Burr)^ 
or tl|e poor deluded instrilment ? But happily the evidence of 
this man, as to hiding the musquets, was corroborated by S. S. 
Welsh, who patchpcT the augur holes thrpugh which the ropes 
passed to suspend these giuis. In Burros acknowledgment of the 
s cyphered letter to him, he is supported/by Mr. Poindexter; And 
L', iii Burr's solicitude to get men to desert, &c. as related by Dun- 
[• baugh, he will be supported by Lieutenant Jackson. 

fr General Wilkinson, Mr, Wirt next proceeded to vindicate ; 

! next to which he spoke of the Washita lands, and of Mr. Blan.- 

[ nerhasset's great earnestness to go to the enjoyment of these 
^unpeopled woods from his terrestrial paradise on the island. He 
' then proceeded to enquire the natural Character of Col. Burr, 

I and traced his aspiring genius through life ; and his disappoint- 

\ ^d aim at the presidency ; his ambition mocked and baffled for- 

[ ever, *^ even in thc^t poini, in which he had treasured up his soul." 

t Would it be surprizing if a man Ijke him " liked the rpcking of 

I the battlements ?" Proud, bold an^ adventurous, what was not 

to be expected from him ? The '^ pride of atchleveraent ;" the 
blaze ajid roar of battle, and the shout of victory'; a diadem 
aketched in. bright perspective, and seen beyond the smoke of 
gloHous war, were his attractive oHj^jects, and not the dull settle- 
ment of Washita. 

Ai^to the witnesses — their testimony to difiercpt conversations 
-ftfae' only particular comiuunication of the prisoner to each — • 
their being stopt at every point of their narrations—enabled the 
gentlemen, despairing of the better ground, to rely on what they 
eajled contradictions. Doubtless Aaron 13 «rr knew too well to 
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make a disclosure of one kiad to any two witnesses. But Mr. 
Wirt said they had principally relied on one witness, {Commo- 
dore, Truxton, who was truly eulogized) but who stopped Burr, 
before he had |iatf disclosed hiipself, to prove that he meant no 
iTnore, or otherwise that he had spoken to his confident and friend. 
He quoted the principal features of the Commodore's testimony, 
and made several observations on it — comparing it with the cor- 
roborative of General Eaton's, and Blannerhasset's disclosure ^ 
to the Hendersons. From Eaton's he read at some length, and 
drew in the corroborative evidence of the Morgans, as to his at- 
tempts to execute th^ aforetoid project by exciting enlisting of j 
'* fine fellows,'' '' officers," &c. and inveigling the spirit of dis- | 
seation among them, (but generally in vain. ) During all this time . ? 
iowever, Mr. W. begged it to be remembered, that there was no 
sign of war. The " Querist," he said, breathed a separation of 
the^nion as desirable; but what were the moral causes suggest- 
ed by Mr. Blantierh asset as instruments ? The auspicies ol Col. 
Burr-^the park of artillery at New Orleans -, ten thousand sol- 
diers on the western waters— the plunder of thi? bank, and miii- 
iary stores, and the seiising of the shipping at New Orleans, and 
the violent obstruction oi the Mississippi by blocking up its 
mouth. This is the ti/Ztms ratio regtim ! 

True to his appointment, in December he attended at the ren- 
dezvous at Cumoerland, and descended the river with his men. 
From Thomas Hartley's testimony, it appeared, that two men 
were recruited at Madrid, who were to drop down with the boat 
tp be delivered to Aaron Burr, and to go to New Orleans on a 
service of six months, for which they were to receive the pay of 
twelve and a ha^ dollars per month, and one hundred acres of lond / 

In the interview with Mr. Poindexter, Mr. Wirt said, he con- 
sidered that a perfect acknowledgment of General Wilkinson's 
statement was made in these words; '' as to any project's or plans 
which may have been formed bejbween General Wilkinson and 
myself heretofore, they are now completely frustrated by the pcf^ 
fidiousconductof Wilkinson." This was after Gen. Wilkinson nad 
blown^the scheme by promulgating the cyphered letter, and was a 
plain acknowledgementtliat it wasAif. Assuming therefore the 
character of an independent pri«ce, he entered in|o forn^al cafi* 
^atozo» with Mr. Meade. 

As to the peaceable disposition of these men, of which so niucb 
had been said, Mr. Wirt referred to the evidence ot'Mr. Poindex- 
ter respecting Davis Floyd ; and tp the note found in the cape of 
the boy's coat in these words : " ifyou are yet together, keep to- 
gether, and I will join you to-morrow night ; in the mean time put 
all your arms in perfect order. Ask the bearer jio question^, but 
tell him all you may think 1 wish to know. He does not know that 
this is from roe, nor where lam/' This wa« directed to C. T. 
and D. F. and was said to be from Burr. He again contended 
that treason had been committed, although the party who were 
with Burr might not have known the precise object ; biit their ig- 
. xiorance did noi purge away the guilt of those who had treason- 
able designs^ nor did li^^.s^n exculpate those who were ijgnor^t 



. There had been for some time^ he said^ filed 19 the Courts 
three depositions made at Alexandria on the 28ih March last^ 
where General Eaton spoke of him in the highest terms of re-^ 
spect and confidence. One by Dr. Dick, another by Mr. Daltoo^ 
^nd another by his daughter Mrs. Debldis. He could wish them 
to be read. The professional engagements of one of the gentle- 
men, the age of another of the deponents and the sex of the other, 
he presumed, would be a sufficient apology to the Court for their 
not personally appearing in Court. 

Mr. Huf^ objected. If these depositions related to the conduct 
of the accused himself, he would not object -, but he did not wish 
the characters of others to be canvassed. 

Mr. Burr, There is not a single word of di$respect to tho cha- 
raotelr of General Eaton included in the whole of them. 

General EAton, If the object ofthese depositions is to prove that 
I have not spoken disrespectful of Colonel Burr, or that I have 
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of the design, much less their leaders. Although Mr. Martin had 
Said that the Eafl of Soiithampton knew of Essex's desigki, and ^ 

made inferences on it, yet by 1 St. Tr. p. 206, he expiicitjy avows ^ 

his ignorance of them ; and ^ Hale considered it. 1 Hale, p. ch. yj 

13S, 139, ; so Kelyng 17. Although these men knew not even the 
intention, they were tb,e victims of the imputed sin of the Earl of 
Essex. He insisted upon the similarity between the men of the 
Earl, who knew not his particular object, and those who follow- 
ed Burr in ignorance. But the guilt of Burr and the other lead- 
ers was now the subj<ict of investigation. 

In addition to the evidence produced Mr. Wirt called the at* 
tention of the Coiirt to the cyphered letter, [Appendix p. 13.] 
The authenticity of that letter did not rest on general Wilkin- 
son^ — it bore date ^dth July. During that month it would be ob* 
served^ that Burr announced to Commodore Truxton, that he was 
about dispatching two couriers to Wilkinson with letters. The 
two couriers, Boilman and Sw^rtwout, carried duplicates of this 
letter to Wilkinson; Jndeed Burr acknowledged this letter to, * 

Duubauffh and to Mr. Poindexter. Six months provisions ai'c spo- 
ken of there as contracted for — here is a key to the ^ix months en- 
gagement of the men. Mr. W. then appliedithis letter to the charge 
for misdemeanor, in which he was supported by the opinion of 
the Supreme Court. [Appendix p. 26.] Indeed there could be 
no doubt of probable cause upon that charge. 

Colonel Burr said that he did not like the character of his land, 
or his title to it to be impeached. He would therefore offer certi-^ 
ficates which Colonel Lynch had left, frorti several persons who > ' 

authenticated it. 

All the gentlemen had spoken of probabh cause as. the ground 
for commitment ii^ this case. He believed that not even probable 
I cause had been shewn. When gentlemen talked of what a Judge 
^ or a Court should think or feel^ he thought he. had aright to de- 
mand that nothing but legal evidence should be hjBard ; and that 
nothing but legal conclusions and inferences should be permitted 
to bias the mind of the Court. 
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spoken respectfully 6f*hirft after the communicatiou he made io 
me, I am ready to admit the fact. It never was my dii^position to 
hart Colonel Burr's character ; and perhaps in promiscuous con- 
Ter^ation I might have spoken well of him. 

Lieutenant J^cbs Jacki^on was then called and sworn> on the 
part of the prosecution. ^ 



Evidence of Lieutenant Jacob JAcKgy^N, delivered in Court, oft 
Monday, the 19th of October, 1807; which evidence was revised 
and again sworn to by him, on Tuesday, the SOth of the same 
month, in the form of a deposition. 

1, Jacob Jackson, a second Lieut, in the regiment of artillerists, 
do certify and say, that on the 3d or 4th day of Jan. l%07rJarorf 
Burr arrived at the Chickasaw Blufls in the night time, with one 
boat, and sent to the commanding officer of the garrison, wishing 
to know whether he could have quarters in the garrison du* 
ring the night. Being the commanding and only . officer there, 
1 informed the messenger that the said Bitrr could be accomoda- 
ted. Accordingly, he came to the gariison in company with seve- 
ral other gentlemen ; and the next morning he asked me whe^ 
ther I had heard of the attempts made in Kentucky to prosecute 
him, under sqi apprehension tnat he was' about to invade the Spa- 
nish dominions. I answered that I had not. He then went on to 
obserire, that he had beett prosecuted, but that nothing could be. 
made out agailisthim ; that he was ^oingfiin a j^roject which ma- 
ny wished to know ; but that from meir inquisitiveness, he ^as 
not disposed to gratify them. *^ It was a project, however; said 
'* he,' which jvas honorable to myself, and which would be the 
*' making of thojse who should follow me, provided they survived 
** the undertakingr" He continued to observe that the isubjetjts df 
Spain were; in a very distressed situation, and that his project 
would tend to relieve them from the tyranny of their government. 
I was tbeii asked by him, what Ithongbt the opinion of my bro- 
ther {a member of Congress*) was on the subject. Lannwercd 
that I did not know. He then asked what I thought of such a pro- 
ject mysislf? I answered, that if the United States were going to 
war with Sp^n, I should be very glad to embark in the edterpti^e: 
on which he remarked that the leading characters in the United 
States did not mean openly to carry^on ji war against the Spa- 
niards, but that they s^retly favored his views. I then told him 
that, if such was the case, I ^as willing to engage in the enter- 
prize ; and after telling me again that the leading jnen in the 
United States (by which I supposed he meant to include the heads 
of departments) approved his measures, he remarked that he 
V wished to engage young men ; that he wished me to go with hini 
(for one J and that in caso I complied, he would give me a C^p- 
tain^a commission. Fully believing fVom the conversation and 
high standing of Said Aaron Burr, that a' war was sacretly to be 
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carried dn by the (Jnited States against some dF the territorieaof 
Spain^ I fioaUjr consented to engage under him. He thep ofoserved 
that I miffht pral^ab]/ want some money to raUe a company* I 
r<eplied> thai I did not want more thi^n'wa^ sufficient to take me 
home; and mentioned one hundred and fifty dollars. He enquir- 
ed whether I eotdd not let him ha^ve S4£i»e arms and ammunition : 
1 replied that l had a small supply of these articles, but that I 
did not think myself authorised to furnish him ; on which be ob*' 
served^ that he had gbt some at anothet j^arrison, and that I 
Bh<)uld be justified in supplying him : to which I replied> that I 
did not wish to implicate myself. He then requested me to let 
some of my men prepare twoor three muskets, and run him some 
balls, < the lead he procured at the public factory) as he. wanted 
them in descending the Mississippi, to kilt game for the use oi 
hiniself, and the residue of his men who were behind ; and I ac- 
cordingly suffered the mnskets to be repairedi and the balls to be 
rim. In the course of various conversations, he freijuently re- 
quested jne to let him hate some soldi^s to go with him ; which 
I as often refused : at last he wished m^ to let him have a so|dier 
to earry a letter to£)olonel J&hn M Kte, in the Chickasaw nation,; 
and, on my refusal, he requested* me tp^ive one of my soldiers a 
pass for twenty days \ and observedj, that if he did not return, t 
eouid not be bianirable ; this I also refused. In the course df this 
ieonrersation, be asked me whether I could notiAe^ igo with him, 
or soon follow him/ and take with me the soldiery, under my 
comoiand'^In answer to which I reinarked, .(being somevphat 
alarmed at bis propositions) that I was about to send in my resig- 
nation, and thiit as soon as I was discharged from the service, I 
fiad no objection to ^Uowinc him ; but that I could not under' 
take to seduce^the soldiery from their duty while i held a com- 
mission. I also observed, that my family was r^^ctable, and 
that I would not do any tiling to injure the feelings of my rela- 
tions, or to wound iny reputation as an oflicer ; and that, whate- 
Ver might bii his prejeietsi I did not wish to hear any thing more 
about tnem, unless they were honorable *, to which he replied, that 
his views were honorable, and that by my complying with his re- 
\quest, I should not incur, any blame*, that many of me officers ot 
the army wttt actually engaged with him, and that he expected 
to derivegreat assistance from the present military force > that 
General ^ton wns coming round with the navy, and that he 
expected soon to receive ten thoi|sand stand of arms. . He moreo- 
ver observed, that, as he was acquainted with my fathee, he 
^Khould like to have me join him, and the sooner 1 did it the better. 
I replied that it might be some time before I could receive an ans- 
wer to my resignation-^bift that when L did, 1 wou|d follow him, . 
provided I found him patronissed by the United States* He then 
observed that it wo|ild not do todeiaybusiness^ and would there- 
l&ire fiiraish me with money to raise a company. He asked me 
file expenee of a man to carry a letter to Colonel M'Kee in the 
Chickasaw nation. I replied about fifteen dollars : he then asked 
xiie bow m^ny Indians i thought Colonel Jtf'iTiStf could raise in 
the Choctaw nation : My rep^'was, that I did not know *» but 
that Colonel Jf'fee had resided there some time, and his influ- 
ence was probably considerable. On ^e morning of the 6th oif 
Voi,.3. -Ewe 
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ihe said isLnnArf, jix&t before he started down the Mississipjf^i, 6r^ 
/n J entering the room where the said Burr was, he said^to.me^ 
there is sdmething for jrou on the mantle- tree -piece over the fire : 
on which l took frdin thence one hundred and fifty dollars in 
bank notes' ; and a draft on Jehn Smith for five hundred dollars, 
he at the same time presented me; observing, that a draft was 
easier earried than money i that, as to a receipt for the money, 
he should next take any ; and that incase I disliked his plans, he 
relied on my honor to return it. This money and draft were giW 
eume by the^aid Burrht the expre^ purpose of raising a com- 
pany of men to join hiili, and for building a boat calculated to as- 
cend currents^ particular instructions 'about which he gave me. 
JJe further observed^ that he intended to, fix himself in the Spanish 
dominions, arid there proclaim his intentions ; that if I was not in- 
formed of them before 1 left the Bluflfi, he wished me on my way 
to Virginia to call on General Tupper at Marietta, to whom he 
should coinmunicate his intentions, as soon as he had fixed him- 
self in the Spanish dominions, and that he would communicate 
them to me ; and at the same time he gave me a letter to said 
Tapper, which I burned as soon as I received the President's 

Jrroclamatidn : and, on his leaving the Bluffs, he pressed me to 
eave the garrison in fifteen days^ and not to wait for the accept- 
ance of my resignation ; and on toy way down the Mississippi, 
to endeavor to get as many of the soldiers at the Blufis to accost* 
i^any me as possible. And further this deponent saith not. 

JACOB JACKSON. 
' Lieut. Reg*t. of Artillerists. 

Henrico cxiuntif, sc, .\ * . 

Sworn to before me in due form, agreeable to law, tliis ^ath 

October, iJior. ; 

DyiK^t L. Htlton, Justice of the Peace for 'the tdid county^ 

Cross-Questioned 

By MrV Burr, Did you ever see me before that night ? A. Yeis^ 
biitlhadno apquaintance with you. Q. Did you not complain of 
your situ^tibn ; that it was an irksome one ; and thatyou were 
going to leave it ? A; I told[ you, that I intended to resign. Q. 
Did you noi complain that you wanted money, and that you 
could not get a horse to carry you home ? A. I did not. Ql What 
became of the money > A. I was robbed in three Weeks after of 
two hundred dollars. Q. Whaij did you do with the order oh Mr. 
Smith ? A. I have it here in my trunk. Q. Did you ever receive 
any money upon it ? A. 1 did not. Q. Did ybu deliver the letter 
to Mr. Smith I A. No. Q. What did you do with it ? Al Soon 
after I received the President's proclahi^ttt!in, I burnt it. Q. Did 
youreadit? A. No. Q. Areyounot unde^^rest^ A. Yes. Q. 
On what charges ? A. Because it was suspected that I was coi\- 
nected witjti you. I beHeve that this was the principal caiise. Q, 
Were you summoned here ? A, Yes. Q. Where were you arrest- 
ed ? A. At fort Adams. Q. Were you told what to say here ? 
A. I was not. I was summoned by the Sheriff of^ Jefferson coun- 
ty. Qi Did you receive permission from any authority to come 
round here ? A. After 1 was summoned/I was not permitted by^ 
\ny ofUcer. 1 siarled wltlx Colonel Gushing. Q. Did you give 
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aoy affidavit ? A. Yes. Q. WW drew it up ? A. Captain SM^ 
dart. 

Mr. M'Rac. Was there any spot designated for you to carry 
the men to ? A. » I Viras to have a$ce^ded the Red River . ^ome 
distance^ and there get instructipna. 

Evidence of Colonel Cushing, 

Mr. jE/oysaid^ thai fais^ object ia bringing forward QoK Cushing 
was to prove the accuracy of th^ statement made by Gen. Wil- 
kiii^oji. • 

Q. Do you recollect the arrival of S war twout at Natchitoches 't 
A. Yes« i do;, and have made an aflidavit on that subjectj [See 
Appendix p. 27] but without refreshing ray memory with it* I 
TpX^ht not now recite the facts which occurred, i^i the particular 
oroerin which it then occurred to me. The substance of it was, 
t©. give the first conversation which w^ held with General Wil- 
kiDison on the subject of thevisit of Mr. Svvartwout; |f.it was 
proper for me to read thataffidavit, my memory would.be rcfreshr 
edsQ>s to answer any question that might be asked. : 

Mr. Hay. Relate it as nearly as you can recollect. ; 

Here Col. Cushing related the facts without any deviation froniL. 
what is published in his affidayit-r^{See Appendix J.] 
. Mr., j^i?^. On the morning after Mr. Swartwout's arrival. Gen, 
Wilkinson made aoommunicationto you on the subject-niid he ^ 
A. He did ; and he mentioned that he should also inform Cap- 
tain Burlii^g. He bound me to secrecy^ but desired me to commit 
the coxnmunvcation to memory. The reason of this injunction was„ 
that he wished to ge»: still more of the designs of Col.. Burr, af* 
on that point the cyphered letter was not sufiiciently communica- 
tive. Q. Did heahew ypu the cyphered letter ? A. I saw.itin lus 
room. 

There was no cross^examinaiion, 

Mr^ ^fly expressed his wish to hear Wylie, (Mr. Burr's secre- 
tary) in Court, to prove that he wrote that cyphered letter, whicii 
was so. much spoken of, by the direction of Mr. Burr. 

JVi^lie was swotii and examined, but he said that it was not 
his hand writinr, nor did lie know who wrote it. 

Mr. Wirt wiSied that the letter from Mr. Burr, dated Jan- 
nary, 1806, wherein he stated that there would be no war with 
Spain, and that it was not the policy pf this country that there 
should be a war/might be produced. 

After some conversation, it was agreed, that after Mr. Burr 
had inspected it, it nlight be given to the Court for private in- 
spection. . ' 

Mr. Burr^ihen mentioned a circumstance, which had come to 
his knowledge since the examinatidn of Mr. Power, which gave 
him reason to believe that a sum of money was paid to Genera! 
Wilkinson for a 8p©cific#object. He did not want to enquire what 
that object was, because it appeared that it could not be obtained. 
But it inust operate as a conviction to the Court first, to shew 
something of his motive for what had been done ; and next, fo^^de- 
stroy his evidence. Thus said be, if I shall be able to prove that 
' 1 was averse to the object of division^ it must operate to my 
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a^ymatage. A^aiA. \k,% to opposing the 9orereign of Mr. Power r 
it was natural for him to endeavor Ito criminate me^ in order to 
ingratiate himself with the king of Spain, his master. The bear^ 
ing therefore of this evidenoe on the caae> mi^t be dul^ appre- 
ciated if it be heard. . ' 

Chief JiiHicc, It is not material that \ should determine a ques^ . 
tion of this sort^ as there is not a Jury on the case. I am not satis- 
fied that the evidence is admissible, even in any 8;(Mite. It is not 
kieeeesfiiary to enquit^e into the point, even if full testimony eould 
be given ; because if Gener%i Wiikiosen did receive money from 
the king of Spain, it couid in no wise afiect tlie opinioi^ which I 
ihall give on toe question now presented^ 

Mr. Bvrr\ i beg leave to iinake a single remark on the situa-> 

tion of Lieutenant Jackson, He is brought before thi« CouVt 

standing in tiiesame situatiod as ^person under an indictment^^ 
(be being under arrest, which in miiitary law id equtvaiciit;) ixi 
civil law it is- thought illegal to produce such a witoei^ ; and 
therefore H must afi*ect his competency. A youngofficer in .9uch h 
situation certainly must look forward with some anxiety to the 
judgment of the Court Martial y and^he must be aa much in the 
power of his superior officers as a man in a»v situation can be.-^ 
^ISow, $ir, when my commitment in some clegree might depend 
upp,n bis evidence, 1 consider it of importance to enquire whether 
his testimony ought to be attended to ^ I have no doubt but if he 
was free from bias, he would give very d liferent evidence from 
what he now might be expected to give. 1 think the governmedt 
ought in consideration €^ its own hOHor^ before they bring for- 
ward witnesses 8|q circumstanced, to at least discharge them 
froija pf-oaecution. Wc have two instances of this kind in view : 
Sefg. Dunbaugh and Lieutenant Jackson, i donot mean however 
to bring them io i^ level. The probability however of his evi- 
dence will be judged byyourself as to Gen. Tupper, and as to 
jiis recruitine servioe. It is not probable that I should have com- 
muniGated to him 4n unlawM plan r and then he togointoVir- 
giiiia to make his electian after some months> whether be would 
f 4f:ecHte it or not - ' 

Mr. Hay. It appeafs^o me that the narratiire has been cleariy 
and consistently given m all its parts. He did not say that Gen. 
Tdpper knew of the plart of Burr, nor could it be supposed that 
he did . As to the arrest binder whiph Mr. Jackson may be,, I oan 
hardly suppose that |he Court will say, that ii will fra^^ *?^ 
sliightest effect upon him. Any man who looks at the situation ja 

which this young m^ was placec}, could easily turn his ajpologist * 
every thing speaks in his favor. The young man was displeas^" 
with his situation atthatposti and was disinclined to stay ^^^] 
hc^ was thereforca fit ol^ect J^r the prey of Col. Burn 

When wc consider the te^imony of Dunbaueh as to what paj** ' 
i&d at this fort, there appears too near a coincidence to doubt the . 
recital. They both speak of the attempt of Burr to delude the sol- 
diers ; and here an attemjit was ina<de to delude the offieer frofl* 
his duty too, asd taring the soldiers along with him f '^ 

Mr. Martin. If what he said wiis ever so true, itdoes JxO^P**^^ 
that Colonel Burr had any criftiinal ob^eet in view. 
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Mf. Hay. If be took itti oOSeer from hU dtatian^aodaitempted 
toF sedace any soldiers from the all^iance which they had swarn 
to keep> it G«rt^nlj is strong proof toward treason. 

Mr, Power appeared in CayHr-^.' . * 

Mr. 5ttrr. How far arct you williiig to answer the en^uirieft 
^ade of yon- oji Saturday ? 

Mr. Poxifer. 1 shall trouble the Court with two or tbr^e obser- 
vrtions. ' ' i 

Tb^ gentlemen ^ere good enough to allow me tiiiie to consult 
ttpoa the matter, and get counsel. Grateful as t feel for tfaisin- 
duIjBpBace, I must confess I have not, »ay, could not javail myself 
0^ it. It is pretty well known, that I afii aii utter stranger in 
ihis place i without a single friend to take any interest ia my si- 
tuation ; noteFcn ^;^ a;equaint^ahce -, and without tiie knowledge 
of any gentleman of I^w from whom I opuld procnrc counsel. 
Ho weyer, i have /understQod that the Court have a right to re- 
sort to coercive and rigorous measured to extort from me titsd^ 
^which my ideas of correctness and propriety-— that, which my 
eon8cience> xriy sense of duty and Ininor,. forbid me to reveal. 

And should the Court think proper to adopt such measures--^ 
weli^-^I must submit ta my f^te with pati<^nce and resignatloQ « 
l^ongratulating myself that I am in a country where the rack 
jand torture are not in use, and where I do not run 'the risk of 
being put to the question* 1 shall also bare t}ie consolation that 
ilows from a consciousness of not haying^ departed from my du- 
ty. I will again openjy avow it. This is my pntotto^*' Fidelia 
to my king.^^ This leonsider my first, my most essential duty ; 
this is an obligation paramount to ^yery other^ and to which 
cvei*y other must bend. This language, probably, is new within 
these walls; and, I make no 4oubt, perfe'01y unintelligible to 
many. 3ttt spmCji 1 trufiit, interiorly, applaud the principle^; and 
possibly, would be proudio have an opportunity to display it. . 

Theeounsel for Mr. Burr insisted that he should be compeiled 
to state all that he knew concerning a correspondence between. 
General Wilkinson and the Baron de Carondeiet. 

The Chief Justice observed, that the^cxistenc^ of such a cor- 
fespondence could be of importance in the present case no far- 
ther* than it might be considered as discrediting General Wilkin- 
son's declaration ; that hedid notrecollect his having carried on 
ncorrespondenee with the. Baron 4eCarondelet, in a cypher si- 
xnilar to that which wa» used >y Mr. Burr. K[e said that the 
object of thatcorrespondenceAvould, if explained, have^nocilect 
ct|} hill decision relative to the motionnotv before him. He there- 
fore required Mr. Power to answer i|ue8tions a« to the existence 
of sucbacorce^ondence, but not as to itslobjects. 

Mr, P^ower. I appreheiided that, without any violation or 
breach of ray most sacred duties, I can satisfy the gentlemen. I 
oan gratify their ouriWty, and give them ine information they 
appeal* so 6bstinateiy bent upon getting :. for leonfess Irdonot 
ace any thing ct*iminal or d<5servinff of blamg in gentlemen's car- 
I3^ing 01^ a correspondence in cypher with theJBarbiL d^ Caron- 
delet, or any other Baroa or Governor of Louisiana,- or any pro- 
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yince^ ^y\^ more particularly in General Wilkinson^ who I faa^e 
^ve^y reason to believe has been in the habits of corresponding 
in cypher with scycral of his acquaintance : witness Cren, Day- 
ton. I can eren quote ^nys^li^r-also a very excellent and wor- • 
thy friend of mine, Mr, R. B, Ij[eene, of New Orleans, who has 
shewn me a cypher he had from General Wilkinson: so thai ( 
feel myself perfectly at ease o|i this point, a9 it does not in any^ 
shape affect or thrpw any Jight on the political concerns of my 
government. ' * 

As the Colonel had also said sometbiog about monies, iieith63r 
shall I feel any reluctance in declaring what I may know con- 
cerning ^ny sums of money said to hav« been received by Gene- 
ral Wukinson. For it is pretty Wj&ll known th# t)bie Spanish 
government, at a former period, did cantract with the General, 
and I believe with some. other gentlemen of Kentucky, for con^i-' 
4erab]e supplies of tobacco. If the gentlemen will confine them- 
selves within these limits, in their interrogatories^ they shall 
^nd me ready to satisfy the rp. But beyond these 1 declare I will 
iiot step. ' 

Mr. Burr then asked Captain Power, if he knew that General 
Wilkinson had corresponded in cypher with the Baron de Caron- 
delet; to which he replied, that h& did not know that General 
Wilkinson had carried on a correspondence in cypher with th^ 
Baron ; that as far as he recollected, the cypher wa$ oompiica- 
ted, and that a small pocket dictionary was also used. 

Mx.Hdif cnquiired for Mr. ^ wartw out^ to^ ask him a single ques* 
tipn. 

* i Samuel Swartwout— sworn. 

' * ' -■ ■' ■ 

Mr. jffay. Did you deliver a packet to General Wilkinson ? A^, 
I did ; bu,t I did n.ot know its Contents ; nor did I receive it fronot . 
Colonel Burr. I have looked at that cyphered letter, but iny 
opinion is, that it is. not Colonel Burr's hand writing. Q, Had you 
any con versatiofts with Genen^l Wilkinson ? A. I had. Q. Wa^ 
any one present ? A: No ; it seemed to be the Generars wish to 
have no one near us. Q. How did 50U receive this packet ? A). 
From Mr. Ogden. Q. Did you receive no letterfrom Col. Burr at 
that time? A. Yes j but^l do not think he made any reference to 
the cyphered letter. I supposed however that this cyphered let- 
ter came from Col. Burr. 

Mr. M'Rae. Would you not have objected to a public disclo- 
sure of youyr communications with General Wilkinson? A. I 
would have sppken in presence of confidentiar persons, Q. 
Would you have done it, except in the most confidential manner I 
A. I would not. . . 

Mr. Burr, Did you hear General Wilkinson^s testimony .? A . 
A part 1 heard, and.have read the rest, Q. Did you tell him anjc 
thing about revolutionizing the western country ;, when did you 
first heai' of it? A. I heard it for the first time in Court. — ^ 
"When it was mentiorted on my trial at Washington; i spoke to 
my counsel, Messrs, Harper and Key, and wished to refute it on 
uiy oath. The Genial has said that i talked about seizing Ncir 
Orleans., and th6 banks there. Now I did not know at that tinie 
there Were any banks in New Orkans ; nor did I k«o\i* of it until 
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1 got to ftrt Adams. I spok6 to the General ho wercr about arfo-. 
thcr country. 

Mr, Burr, What was that? A. Mexico. 

Q. Did you make any enqiiirj^ about the progress of the war 
with the Spaniards? A. Yes j I was authorized to bring you an 
Account of the war, and of the state of the preparations. Cene^ 
ral Wilkinson declared to me, that he hoped the severance of 
the union was (Colonel Burr -s object, and that he would be glad 
of it. He spoke some very hard words of the President, Q. Had 
you rea30ii to beHeve that a severance of the union wafi Colonel 
Buri;*s object ? A. I can say this : 1 had free access to his papers 
while at Phiiadfelphia .^ and I never saw or heard of any thing 
fVom Colonel Burr that was the least derogatory to patriot- 
ism. 

Mr. Wirt, Did you h*ar of a body of men prepared by Colonel 
Burr to go to Mexico > A. I did not. Several of the officers of 
the United States told mC;, that they thought thete would be^ 
ivar with Spain, and I then offered my services. But I, will cair- 
didly say, that f was, ready to forget the law of Congress passed 
to repress private enterprizes> and that 1 would have gone whe- 
ther war or not. 

• Mr. Wirt. Was it the object of the project then, to go beyolid 
the boundaries of the United States, »>j^o Mexico .^ A. Oh ! yes 
TAa^ was avowed. . 

The evidence and argun^ent being no^v^ entirely closed^ thV 
Court adjourned to the next day to deliver the opinion. 

TUESDAY^ October SO. 

The Chief Justice delivered the following optNio» on tlnemo- 
tioa for commitment, which ti^losed this long case. 

M(ich of the difficulty of the present case arises from its being 
attended by circumstances entirely opposite to those which are 
usually founded in motions of a similar description. 
, An examining magistrate commits, and ought to commit on 
probable cause. la defining his duty^ after stating that he may 
arrest either upon bis own suspicion or that of others, Blackstone 
add$, *^ but in both cases it is fitting to examine upon oath the 

f tarty requiring a warrant, as well as to ascertain tnat there is a 
elony or other crime aetually oommitted, without which no war- 
ranft should be grante4 r as also to prove the cause and probabi* 
iity of suspecting the partyagainst whom the warrant is prayed.^' 
/ But although the existence of a &ct as the foundation of the 
charge must be proved before a magistrate can legally imprison' 
a citizen^ it is not believed to be true that the same necessity ex- 
ists for aac^taining with equal clearness the full legal charaeter 
of that fact, or the degree qi guilt which the law attaches to it. 
On a charge of raarder, for exainpk^ the homicide must be prov* 
ed % but the enquiry whether it be justifiable or otherwise, is sel- 
dom made by an examining magistrate. He could not refuse to 
commit unless it wasperi&tly clear that the act was innocent. 
An opinion that a Jury ought to acquit, would not warrant a re- 
fusal on his part to take the steps wh^ich might bring the accused 
bdbreaJury. 
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In cases where ikt legal efiect of the act alledged to be erimi^ 
' kal is in anj de^re^ doubtful^ it would greatly derange the re>^ 
gular course of justice, and enable many ofienders to escape> 
should a magistrate refuse to arrest until he had receiyed full 
proof of guilt. If the fact be of such a character as perhaps to be 
\ * construed into a high and daoeerous crime with the aid of other 

testimony which the nature oithe case admits, it would actm to 
be a duty to secure the person^ in order to abide the judgment of 
the law. 

Amon^ the many reasons whilh may be enumerated for com* 
mitting m a doubtful case^ are : 

Ist. That upon a considerable, portion of a'criminal charge^ it 
• is the peculiar prorince of a Jury to decide. 

M. xhat additional testimony is to be expected ; and 

ddly. That' the person most commonly making the commit' 
ment is a Justice or the peace^ not authorized finally to try the 
4|lfiender ^ and who> eonseiquently, whaterer may be the fact, is not 
presumed to be so competent a judge of the law of the case as he 
IS, to whom the power of deciding it is confided. v 

Had these proceedings 'Comir^enced with the present motion M 
ibunded on testimony such as is now adduced, I certainly should vj 
hare felt no difficulty in deciding on it. But the proceedings are j 
not now commencing. The persons against whom this motion is 
niade,have heen arrested, one in the Mississippi terHtor;,^ne in \ 
Kentucky, and one in the western parts of Pennsylvania or New j 
York, and brought to this place for trial. An immense number 
of witnesses have been assembled ; and "avery extensire investiga^ 
tion of the transactions alledged to be criminal, has^ taken place., 
The result has been the acquittal of one of the accused upon the 
principle, that the of&nce, if committed any where, was commit- 
ted out of the jurisdiction of this Court ; and a nollS prosequibaB 
been entered with respect to the others. The witnesses ii^tended 
to establish the charge before a Jury, have been ejcamined, aed 
the probability of obtaining testimony which can materially vary 
the case, is admitted to be very r<^mote. The great personal and 
pecuniary suiFerings already sustained, musf; oe allowed also to 
furnish some motives for requiring rather stronger testimony te 
transmit the accused to a distant state for triaH thatf wotrid be 
required in the first instance. It may likewise be added as a con- 
sideration of some weight, that the Judge who hearsr the naotioii, 
though sitting as an examining magistrate, H one of those who 
isby law entrusted with the power ordeciding finally on the ease { 
and there seems to be on that account the less reason for ]reftr' 
ring the party to a distinct tribunal on a point, on which a slight 
doubt may exist. 

I. do not believe thaf; in England, whence Qurle|^a! syftemti 
dcriv;ed> a Justice of asme and m>|.pretrf, after heanng the whole 
testimony, would commit ibr trial in anothei' eounty, a msnf^ who 
had been tried in an improper county ; unless the probable eaiise 
was much stronger than would be required ^n brdin«ry occa- 
^ ^ons« 

^ These con/iicting considerations, certainly^ render the ques- 
tions to be decided, more intricate than they* would be in a dif- 
ferent state of things. After weighing them, I have cofaceiv«^ J* 
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io be my duty riot to' cotriinit on slight groarid ; but at the iame 
time I cannot |>ermit myself tc^ be governed by the same rule* 
which wouldTegulate my eo'iulu^t on a trial in chief. 

Tliere are eertain principles attached id the diiicrent charae- 
tcrs of a Judge sittihg as an examiaingrna^lstrate and on atri^J : 
ill chief which must essentially influence his conduct even ui*der 
circumstances like those which attend the present case. It i^a 
jnaxini universally in theory, though sometinies neglected lu 
practice, that if in criminal prosecutions, there be doubts either 
as to f-ict or law, the decisicfii ought to be in favor (xf the acdus- 
ed. Thi^ principle rfius't be reversed on a question of commit- 
ment. In a case like t lie present, if the Judge has forriied a clear 
opinion on the law or fact, which there is not much reason io Sup- 
pose additiodal testimony^ rnigbt be obtained id change, it ivould 
be injustice to the public, to the accused, and to that host of wit- 
jiesses whoiTiiist be drawn from their private avocations to the 
trialy should he take a step which in his judgment could produce 
only vexation and cxpence ; but if he entertains sfcriotis doubts 
as to the law or fact, it is, I think, his duty even in a case like 
this^ not to discbarge, but to commit. 

The charges against the ace deed are : , 

1st. That they have levied war againsf the United States at 
the mouth of Cunibcrland river in Kentucky ; and 

'^dly. That they have begun and provided thd means for a mi- 
litary expedition against a nation \vith which the United 
States vi' ere at peace. 

With respect to oncof thcf accused/ a preliminary defence is ^ 

♦nade in the nature of a plea of otiZ/v/o?/^^ flCf^ //iff 

If the question raiteed by this defence wis one «on which my i 

judgment was completely formed in favor of the person by whom 
it is made, it would certainly be improper for me to conimit him i 
but if my judgment is not absolutely and decidedly formed upon 
it, there would be a manifest iiffpropriety in undertaking now to , ; 

determine it.. This docs not arise from my fear to meet a great i 

question whenever my situation shall require rare to meet it, but , \ 
Irom a belief that I ought as wcH to avoid the intrusion of my j 

opinions on my brethren incases where duty does not enjoin it 
on me to give them, as the withholding of those opinions . where . { 

my situation may demand them. The question whether (Lutrrfoit "» j 
dcq?iit will be a good plea in this case, is of great magnitude and j 

ought to be settled by the united wisdom of all the Judges. Were ^] 

it brought bc;fore me on a trial in chief I would, if in my po wer> v:^ 

carry it before the Supreme Court ; Avh en brought before me ; j 

merely as an examining magistrate, I should deem myself inex- ' i 
ousable were I to decide, while a single doubt remained respect- f j 

ing the correctness of that decision. ,. . , 

To settle n&w and important questions in our criminal code, 
''espeeiaHy where those questions are constitutional, is a task up- 
on which a single Judge will at any time enter with reluctance j 
certainly, he would not wiUingfy engage in it while acting as ^n 
examining magistrate. There is al decent fitness which all must . 
feel in bringing such questions, if practicable, before ail the Judg. 
<?s. In England, trials which are expedited to involve questions 
Vol. ?. ' F f f 
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o.r great magnitude, arc seldom aiHOgned to one or two Judges. , 
At that interesting crisis when* Hardy, Tooke, Thelwall and 
. others were indicted for treasory^ Chief Justice Eyre was aided 
and supported by four, associat^^ Judges of high talents and cha- 
racter. It would, I have no doubt, in that country be a mattef of 
surprize if any person, whatever might be his station in the judi- 
ciary, should undertake to settle a great and novel point on a 
question of commitment. Although, in the United States, our sys- 
tem does not admit of a commission authorizing a majority of the 
Judges to constitute a Court for the trial of special criminal cases, 
yet it docs admit of canyinc a doubtful and important point be- 
fore the Supreme Court, and 1 should not feel myself justified 
were I now to give an opinion^ anticipating such a measure. 

I -shall thereiore consider this motion as if no verdict had been 
rendered for ieiiher of the parties* 

Both charges are Supported by the same transaction, and the 
same tcsfcsmony. The assemblage at the mouth of Cumberland 
is'considered as an act of levying war against the United States, 
and as » military armament collected for the invasion of a neigh- 
boring power with whom the United States were at peace. 

From the evidence which details that transaction it appears, 
t^at from sixty to one hundred men who were collected from the 
upper parts of the Ohio under the direction of- Tyler and Floyd, 
haddescended the river and reached the mouth of Cumberland 
about the ^5tb of December^ 1806. The next day they went on 
shore, and formed a line, represented by some as somewhat cir- 
cular, to receive Colonel Burr, who was introduced to them, and 
who said that he had intended to impart somcrthing to them, or 
tiiat he hs^d intended to cbmmunrcate to them his views, but that 
reasons of bis own had induced him to postpone this communica- 
tion 5 or^ as others say, that there were then too many byestand- 
ers to admit of a communication of his objects. 

The men 'assembled at the mouth of Cum berl and appear to have 
• considered Colonel Burr as their chief. Whatever might be the 
point towards which they were moving, 4hey seem to have looked 
upon him -as their conductor. ,'/ 

They demeaned themselves in a peaceable ^nd ordierly manner. 
No act of violence was coin flitted, nor was any outrage on the 
laws practised. There was^^ no act of disobedience to the civil 
aiith®rifcy, nor were there any military appearances. There were 
some arms and ' some boxes which might or might not • contain 
. arms. There were also some implements of husbandry, but they 
were purchased at the place. These men assembled under con- 
tracts to settle a tract of country on the Red River. No hostile 
objects were avowed ; and, after continuing a day or two on an 
island in the fn^utli of the river, the party proceedeil down the 
Ohio. 

There are some circumstances in this transaction, which are 
calculated to excite attention and to awaken suspicion. If ^^^. , 
exclusive object 01^ those who 'Composed this meeting was io set- 
tie lands, it would naturally form the subject of public conversa- 
tion, and there would most probably have been no i in pediment 
tii a iVce commnnication respecting it. The course of the human 
imnd would rjitu rally lead t6 sitch comimunieatiojis. The »il€fxic^ 
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obsorved by the leaders on, thisf subject/ connected wiih hints of 
ulterior views, seemed calculated to impress on the minds of tbe 
people t]iemselves, that sbmfe otber project w'ais contemplated^ 
and was probably designed to make that impression. 

That the men shQuld have been armed with rifles was to be 
expected, had thei r single object been to pi an t thpmsel ves in the 
Ouachita ; but the musket and bayonet are perhaps not the sper 
cies of arms which arp'most usually found in our frontier settie- 
mentl; nor were th© individuals^ who were; assembled, of that 
description of persons who would rnost naturally be employed 
for sUch a purpose. The engagement for six months too is a 
stipulation for which it i^ difficult ta account upon the prineiplc, 
that a settlemejit ijf Hads was the sole or principal object in con* 
/templatlGn. ■ .-:''■,-■'>' 

. 1 fiese are circfunistances which excite suspicion. How far 
thej^ may be accounted for by saying, that ulterior eventual ob- 
jects were entertained, and that the event on vi^hioh those.object# 
depended was believed to be certain or nearly certain, 1 need not 
determine >, biit 1 can scarcely suppose it possible that it would 
be contended by any person, that the transactions at the mouth 
of Cumberland do, in thenjscivesV amount to an act of levying 
war. There \ras neither aa act of iiostility aomniitted, nor any 
intention to commit such act avowed. 

Very early in the prooeodinga which preceded this iitotip«, I 
declared the opinion that war might be levied without a battle,, 
or the actual application of force to the object on ^,v hi ch it was 
designed to act ; th4t a body of mpn' ^s^embled for the purpose 
of war', and Wing in a posture of war, <lo levy war > and from 
that opinion 1 have certainly felt no disposition to recede. But 
the intention is an indispensable ingredient in the composition 
of the fapt ; and if war may be Ifivic^d without striking the blow, 
the intention to strike must be plainly proved. 

To prove this' intentioQ> the prosecutor for the United Statea 
offers evidehde of conversations held by the accused, or some of 
them, with vitrious individuals at diiFerent times, relative to the 
views which Wer^ entertained and the plans which had been formv 
ed J and of certain facts which took place after lea%''ing the 
mouth of Cumberland. For although it was decided not to b© 
within the power of this Court to commit for trial in a territory 
of the Unite(]( Statesj yet every transaction within a territory 
'has been given in evidence in the expebtation, that such testi- 
mony might serve to explain the meeting at the mouth of Cum- 
berland, and because it was believed to be proper for att exumin- 
ing magistrate ti> receive it. 

That conversations or actions at a different timre and place 
might be given in evidence as corroborative of tjie overt act of 
levying warj after that had been proved in such a manner as to 
be left to a Jury, I never doubted for am instant : But that in a 
case where the intent could not be inferred from the fact, and 
was not^ proved by declarations connected with the fact, among 
which! should include the terms Under which those who compo- 
sed the assernblage were convened together, this defect could be 
entirely supplied by extrinsic testimony, not applying the intent 
condlusivefly to the particular jfiact^is a point, on which I bavo 
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entqrtairi^d doubts which are not yet cniireiy leaio^ed. The 
opijiion of Judge Iredell in the case of Fries, according to my 
understanding of it when read at the bar, appears tobear strong- 
ly on this point, and that opinion would be conclusive with me^ 
«t least while acting as an examining magistrate. I have not 
s reviewed it particularly, because my decision will not depend on 

the propriety of admitting this mode of proving the intent. 

It has also been n^ade a question, whether after proving a con- 
pec tion between the accused for some general object, thC' con- 
versations of one of them may be given in evidence against any 
other than himself for the purpose of proving what that object 
was. . Od the part of the United States it is insisted, that wich 
Conversations may be given in evidence on an indictment for 
treason in levying war. By the defence it is contended, that 
such evidence is only admissible on indictments for a conspiracy, 
or on indictments where a conspiracy may be laid as an overt act, 
' \, The principle that one man shall not be criminated by the de- 

clarations of another, not assented to hy him, nor made in due 
course of law, constitutes a rule of evidence, \vhich ought net 
unreflectingly to be invaded. 

It is one of those principles op which I do not think myself re- 
quired to decide, because 1 am not sure that its decision, how- 
ever interesting it might be on a trial in chief, would essentially 
affect the question of commitment, nor am I confident that its 
decision as argued on the part of the United States, would intro- 
duce the testimony, it was designed to introduce. 1 n tbe English 
books generally, the {position that the declarations of a person 
iiot oh trial, may be given in evidence against a man. proved to 
have been connected with him, is laid down only incases of con- 
spiracy, where the crime is completed without any other open 
deed. The position is certainly not laid down with respect to 
such cases, in terms which exclude its application to others, but 
; it is not laid down in general terms, and is aliirmcd to apply to 
those particular cases,' without being affirmed to apply others. 
From this general observation relative to the English books,' 
East is to be excepted. ' He states the proposition generally. 
Yet it may Well be doubted, whether this general statement 
was not with a view to the law in that treason, which, , in Eng- 
land, almost swallows up every other. 

But admitting the law to be the same in treason by levying 
Vat", as in cases of conspiracy, how far does it extend ? 

The doctrine on this subject w^as reviewed in the cases of Har- 
dy and Tooke. Qn the part of the crown, a letter of Th^lwall 
containing seditious songs composed by himself and sung in the 
Society, was offered as evidence against Hardy, wjio was con- 
nected with Thel wall. This testimony was rejected because it 
was not a part of the transaction kself, but an account of that 
^ transaction given by Thelwall to a person not engaged in the 
conspiracy. The Court was divided, three for rejecting and 
two for admitting ih^ evidence. 

A letter addressed by one conspirator to another, btft not pro- 
^^ed to have been received, was then offered and admitted against 
the opinion of the Chief Justice, who thought that such a letter 
did not amount to an act done which might be eyidencj?, but onl^y 
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to a relation of that act, wliich could Jpot bV evidence. He vr^a^ 
overruled because a letter from one conspirator'to another on the 
conspiracy, was a complete act in that conspirator. 

The next paiper ofFered was a letter from a society in the con-^ 
gpiracy, which was found in the possession of one of the conspi- 
rators^ and this was unanimously admitted. 

The principle which appears to be established Iry these deci 
sions, is, that a letter fron> one conspirator to another ojj the 
subject of the conspiracy, is evidence against all, but that a let- 
ter from a conspirator to a person iiot connected with him, sta- 
ting facts relative to the conspiracy, is only evidence againsjt 
,iim8elf. How far a conversation held with a stranger lor the 
purpose of bringing him into the plot, may be cnnsidered as a 
transaction, and therefore, testimony to show the general conspi- 
racy, does not appear |Vom these decisions* 

This species of evidence is received to show the general ob* 
^ect of the con;spira.cy, but can ^Sect noindividual further than 
nis assent to that object can be proved by such testimony as is ad- 
missible in ordinary cases. 

I notic« this point for the purpose of observing/ that I do not 
decide it on the present motion. . ^ - 

The first /question which arises on the evidence, is, 

With what objects did those men convene who assembled at the 
fnouth of Cumberland ? 

Was it to separate the western from the eastern states by seiz; 
ing and holding New-Orleans ? 

Was it to carry on an expedition against Mexico, making the 
embarkation at New Orleans ? 

Was this expedition to depend on ^ war with Spain ? 

The conversatioa held by Colonpi Burr with Commodore De-y 
A^tur, stated his object to bp an expedition against Mexico, 
which would l^e undertaken, as the Cdmmodore under^^tood,' 
'W'ith the approbation qf government in the eyent.of war. 

To General Eaton, he unfolded hi^ various couyers^ions, 
plan$ for invading JVJexicq, and also lor severing the western 
from the Atlantic states. 

To Commodore Truxton, lie spoke of the invasion and con- 
quest of Mexico in tlie event of a war, as a plan which he had 
digested in eonqert with General Wilkinson, and into which he 
was extremely desirous to draw the Commodore. A circum- 
stance is narrated by this witness, which has been noticed by the 
counsel for the IJnited States, abd deserves consideration. It 
is, the declaration of Colonel Burr, that he was about to dis* 
patch two couriers with letters to General Wilkinson relative to 
Ihe expedition. It was at this time that Messrs. Bollman and 
S wart wou tare said to have left Philadelphia, carrying each a 
copy of the cyphered letter, which has constituted so important 
fi document in the various motions that have been made on this 
occasion. This Jettcr, though expressed in terms of some am- 
biguity, has been understood by the Supreme Court, and is un- 
derstood by me, to relate to a military ^expedition against the 
territories of a foreign prince. In this sense, the testimony of- 
fered on the part of the United States, shows it to have been al- 
so ynderstoed by BolIn7an,by SwaH^vout, and by* General Wil 
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kinson. The inference i's. very strong, that this letter is the same 
to w'hich Colonel Burr alluded in his conversation with Commo- 
dore Truxton, and strengthens the idea that the accused gave to 
that gentleman a^trae statement of the real object, so far at least 
as relates to the point against which his preparations were to be 
directed. AH the conversation relative to an expedition by sea 
' would be equally inapplicable to any attempt on the territories 
of the United St4tes^ and to the settlement of lands. 

His conversations with the Messrs. Morgans, certainly indi- 
cate that his mind was strongly directed to military objects, that 
he was not friendly to tiie present administration, and that he 
contemplated a separation of the union as an event which would 
take place at no very distant day. 

His conversation with Lieutenant Jackson points in express 
terms to hostility against Spain. 

The conversations of Mr. Blannerhasset^ evince dispositions 
unfriendly to th^ union, and his writings are obviously intended 
to disaffect the western peqple, and to excite in their bosoms j 
strong prejudices against their Atlantic brethron. That the ' 
object 01 these writings was to prepare the Western states for a 
dismembermpnt, is apparent on the face of them, and was fre- 
quently avowpd by himself. In a conversation with the Messrs, 
Hendersons, which derives additional importance from the so- 
lemnity with vrhichhis communications weremade^ he laid open 
a plan for dismembering the i^nion, under the auspices of Mr. 
Burr. To others at subse(juent times, hp spoke of the invasion 
of Mexico as the particular object to which the preparations 
then making were directed. In all those whom he sought to en- 
gage in the expedition, the idea was excited, that though the 
Ouachita was its avowedvobject., it covered something more splen- 
did, and the allusions to Mexico^ wh^n not directed, were 
scarcely to be misunderstood. 

The language of Comfort Tyler also tends to prove that the 
cnterprisie was destined against Mexico. 

The communications made to Gen. Wilkinson deserve much 
consideration in marking the real intention of the parties, because 
it is obvious that Col. Burr, whether with ox without reason, 
calculated on his co-operation M^ith the army which he command- ' 
cd, and that on thisco-operation, the execution of his plan great- 
ly, if it not absolutely depended. To General Wilkinson, both 
the cyphered letter and the explanations made by Bollman and 
Swartwdut, declared the expedition to be military and to be in- 
tended against Mexico. 

I do not think the authenticity of this letter can now be ques-, 
tioncd. When to the circumstances enumerated by the^counsel oil 
the part of the United States, are added the testimony of Mr. 
t Swartwout, and its being written in a cipher previously esta- 

) Wished between General Wilkinson and Colonel Burr, I think it 

^ , sufficiently proved at least for the present, although net in the 

hand writing of the person to whom it is ascribed. 

The conversation stated by Gen. Wilkinson as passing between 
, Mr, Swartwout and himself, so far as it is contradicted by that # 
gentleman, cannot affect Mr. Burr for this plain reason; the per- 
son aliedge to have made those declarations avers not only thai 
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he never madeihem, but that he was never authorized to rnak* 
them j that he never Iieard from Mr. Burr any seutimjent indicat- 
ing designs against any part of the United States, andniever even ,jjj 
, suspected him of such designs. If then Gen. Willcinson be fcor-' '; 
rect, I must consider the observations he narratesi^ as ttie qon- ■ 
jecture^ of Mr. Swartwout, not authorized by Mr. Burr. > ' 

It is^ also a, circumstance oi' some weight, that Mr. Burr's de- ^ ' 

clarationsat the mouth of Cumberland, furnish strong reasons for' 
the opinion that he did not wish those to whom he addressed him- 
self to consider the Ouachaita as his real ultimate object, and the 
reference to further information from their particular leader^ 
would naturally induce the expectation, that without any opea 
avowal their minds would be gradually qonducte<I to the point to 
whiph their assent ivas to be obtained. We find there were ru^^ 
mors among them of attacking Batop^llouge, of attacking other* 
parts of the. Spanish dominions, but not a suggestion was heard 
ojf hostility against the United States. ^ 

On comparying the testimony adduced by the Urtited States 
with itself, this is observable. That which relates to treason in- 
dicates the general design, while that which relates to misde- 
meanor points to the par tkjular expedition which was actually 
commenced. Weighing the whole df this testimony, it appears 
to me to preponderate in favor of the opinion^ that the enter- 
prijfe was reaily designed againfet Mexico. ' 

But there is strong reason to suppose that the embarkation was 

to be made* at New Orleans, and this, it is said* could not take 
place without subverting for a time the government of the ter- 
ritory, which^ it is alepged, would, be ^treason. The Supreme ' 
Court has said that to revolutionize 5| territory by fprcei, 
although merely as a step to or a mean of executing some 
greater projects, is treason. Bat an embarkation of troops 
against a foreign country may be made without revolutionizing 
the government of the place and without subverting the legi- 
timate authority. It is true that violence might probably result 
from such an attempt and irea«on might be the consequence- of 
its execution ; but this treason would arise incidentafly and would 
not be the direct object for which the men originally assembled. 
This treason would attach to those who committed it, but would 
not, I am inclined to think, infect a previous assemblage conve- 
ned for a distinct purpose. If the object of the assemblage at the 
mouth of Cumberland was to einbark at New 'Orleans for the 
purpose of invading Mexico, the law relative to that assemblage 
would be essentially diflerent from what it might be if their di- 
rect object was to subvert the government oi New Orleans by 
force. If in prosiicuting their purpose at New Orleans war 
should be levied, this would be treason at New Orleans when the 
fact was committed, but it could not | think be said to be trea- 
son by levying w^r at the mouth <?f Cumberland^, where the fact 
Was neither committed nor intended. It might be otherwise, if 
at the mouth of Cumberland, the determination to subvert the 
government of a territory by force, had been formed. 

This opinion may be in some degree illustrated by the doc- 
trine of the English books. Levying of war is an overt act of 
compassing the king's death* So is a conspiracy to levy war, pro- 
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' ^/easonable intent may be inferred, that the treasonable intent 
. '9**^t be proved in the assemblage, where that assemblage is com- 

tosed of ^ve.Q agents, as well as in the person who convenes 
hem /before the law considers war as^ being actually levied. 

This opinion is supposed, to be contrary to the decision in the 
case of the Earl of Essex and Southampton. 1 have examined 
that case as reported in the Sate trials, and do not think itiii any 
resffept contradictory to the ideas I have delivered. 
'^^The design of the Uarl of Essex was to force Jiis way irito the 
palace and to remove certain counsellors from the queen, who 
w'erS^his enfemies ; but he intended no hurt to the .person of ^he 
'^een.. For the '*purpose*of executing ^thia design' he assembled a 
large body of arme.d men at his o\i^ house, wfio continued embo- 
fijbd^, after being ordered by the proper authority to disperse, and , 
he also enteced ,the city of London for the purpose of raising the 
citizens in order fcirthsi: ib'aid birn in the execution of his plan. '^ 
Several consul ^.«i,tions had been previously held at which the 
- Earl of Southa^mrptdn assisted,' and it is not alledged in the case> 
that he was not fully informed of these projects. .He believed that 
no design ;;w is' eVit'ertainedag'ain'^t the person of the queen, and. 
therefofFe-tnaf Hiiis^accts w^xp upt treasonable; but in the law he 
was mistaken! 'fn. 'fact, no particular design againt her. person 
was entertaijnfe^fand E&ex as little suspected as Southampton 
that they were committing treason. They were ignorant that the 
law^pronouaced^hose facts to be treason, J^ut they were neither 
ignorant of t^ facts themselves nor of the real intention, with 
which those facts were committed. 

In this case, the Judges delivered their opinion of the law wt 
two points. The one, ** that in case where a subject , attempteth 
to put himself into such strength as the king should not be able, to 
resist him, and to force and compel the kin^ to govern otherwise 
than according to his own rdyal authority and direction, it is ma* > 
nifest rebellion. The other, *^ that in every rebellion the law in- 
tendeth as a consequent the compassing the death and depriva- 
. tibn of the king^ as foreseein^g that the rebel will never suf£br that 
■ king to live or reign who might punish or take revenge of his trea- 
son or rebellion.^' 

Under this law opitttonoT the Judges, Essex and Southampton 
were condemned and executed. The only difference between 
them Was, that the quarrel was the quarael of Essex^ and South* 
ampton only adhered to him ; but he adhered to him knowing what 
he did ^nd the intention wit^ which he acted. 

Believing" then the we^ht of testimony to be in fi&vor of the opi- 
nion, that the real and direct object of the expeditioa. was Mex- 
ico, and inclining also to the opinion, that in taw, either acts of 
hostility and resistance to the government, or a hostile intention 
in the body asssembled, is necessary to convert a meeting pf men 
with ordinary appearances into an act of leving war, it would, vol 
my.judgment, be improper in me to commit the accused on the 
charge of treason. * 

It IS contended that they are not guilty of a misdemeanor, one 

^'one of these grounds^: Either the united States were actually; 

at war wiith Spain, or the expedition was dependent on war, and 

lit the event of peace, was to be converted into a settlement on the 

'Ouachita. , . ,/ ' * ^ 
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It is alledged ihat we were at war with Spain, becaufle a 
nish army liad crossed the Sabine, aud enured the territory"^ 
the United States. ^ 

That a nation may be put in a state of war by the unequivoca*\- 
aggressions of others, without any act of its own, is a proposition \ 
which 1 am not disposed to controvert, but I cannot concede this 
to be such an act. The boundaries claimed by the United States 
to their recent purchase of Louisiana, are contested by Spain* 
Now if either nation takes possession of the contested territory 
as its own, it is an act which the opposite goyernment may elect 
to consider either as an act of war or otherwise, and only the go- 
vernment can make that election. No citizen is at liberty to make 
it, or to anticipate his goyernment. 

Bat it is alledged, that war, if not absolutely made, appeared 
' to be inevitable, and that the prosecution of the expedition de- 
pended oirits taking place. That the probability of war was great 
may be admitted, and this may extenuate the ofienee*, but it still 
remains an oifence which Js punishable by law. If the expedition 
was really eventual, ^and was not to take place in the time of 
peace^ then certainly preparations might be made for it withoat 
infracting any law ; but this is« fact proper for the exclusive con- 
isideration of the Jury, and 1 shall muke no comment upon it 
^which mi^ht, the one way or the other, influence their judgment. 
I shall commit Aaron Burr and Herman Blannerhasset, for 

preparing and providing the means for a ^military expedition a- 

fainst the territories oik a, foreign prince, with whom the United 
tateswere at peace. If those whose province and duty it is, to 
prosecute offender^ against the laws oi the United States, shall be 
ofimpinion, that a crime of a deeper die has been committed, it i» 
^t theirchoice to act in conformity with that opinion. 

Israel Smith is not proved to have provided or prepared any 

zmeans whatever^ ana therefore! shall not commit him. If he 

iiias really offended against the laws, he may he prosecuted for 

ithe treason inKcntucky, or for the misdemeanor in his own State, 

where, (if any where,) his offence has been committed. 

After the delivery of the opinion of the Court the Chief Justice 
observed, that he had not i^peciffed, (in that opinion) the particu- 
lar distriot to which the monitor were to be eommitted. He 
^thought it best that there should be only one trial for them ; but 
if Burr was sent to Kentucky Blannerhasset could not, because 
he had provided no means for the expedition but in the district 
of Ohio. 

Mr. Hay Then moved for their commitment to Ohio, which tvas 
ordered, 

Mr, Wickham then moved for an attachment against Mr. Ben- 
jamin Hawkins, an Indian agent, for detaining Dr. Cummings, a 
witness in this prosecution, and breaking open c^yi^m papers in 
his care, belonging to Mr. Blannerhasset, one of the accused : a 
rule ordered. 

Messrs. Burr and Blannerhasset wete admitted to bail, in the 
ttum of three thousand dollars each. Luther Martin and Dr. Cum- 
mings, securities for A.^iBurr: Dr. Cummings and Israel Smith, 
•for H. Blannerhasset. '' 

The Court then adjourned. ' 
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f TAie Pubiishers suhjairi thefoUowmg communications and documents, 
collected by their Reporter 3 as an Appendix to the. important Trial 
just closed. It will preserve, for the reader, a connection of the 
niost prominent measures taken by the Executive, and the informa- 
tion in its possession, on which they^were founded : already furnished . 
tkfough the medium of Newspapers, but perhaps forgotten.'] 



iY THE PRESIDENT OF THE U. STATES OF AMERICA, 

A PROCLAMATION. 

WHERE AS, information has been received, that sundry pcr- 
8OQS, citysensof the United States, or residents within the same^ 
are conspiring and confederating together, to begin $md set on 
foot, provide and prepare the means for a Qiilitary expedition or 
enterprize against the dominions of .Spain ; that for this purpose 
they are fitting out and arming vessels in the Western waters of 
the United States; collecting provisions, arms, military stores, 
and other means ; are deceiving and seducing honest and well- 
meanins citizens, under various pretences, to engage in thi;fr 
criminal enterprizes ; are organizing oificersyand arming them- 
selves for thfr same, contrary to the laws in such cases made and 
provided : 1 have therefore thought fit to issue this my PROCLA- 
MATION, warning and enjoining all faithful citizens who have 
been led without due knowledge or consideration to participate 
in the said unlawful ente rprizes, to withdraw from the same with- 
out delay; and commanding all persons whatsoever, engaged or 
concerned in the same, to cease all further proceedings therein, 
as they will answer the contrary at their peril; and incur prose-, 
cution with all the rigors of the law. And 1 hereby enjoin and 
require all oflScers, civil and military, of the United States, or of 
any of the states or territories, and especially all governors and 
other executive authorities, all judges, justices and other officers 
af the peace, all military officers oS the army or navy of the 
United States, and officers of the militia, to be vigilant, each 
within his respective department, and according to his functions, 
in searching out, and br^ingiiTg to condign punishment, all persons 
engaged; or concerned in such enterprize, in seizing and^ retain- 
ing, subject to the dispositions of the law, all vessels, arms, mili- 
tary stores, or other means provided or providing for the same, 
and in general, in preventing the carrying on such expedition or 
enterprize, by all the lawful means within their power; and I 
require all good anfi faithful citizenn, and others within the U. 
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states, to be aiding and asaiating liereio, and especially in the 
discovery, apprehension, and bringing to justice ol* all auch of- 
fenders, in preventing the e;£ecution T)f their unlawful desi|^ns, 
and in giving information arainst them to the proper authorities* . 
In testimony whereof, 1 hare caused the seal of the United 
States to be affixed to these presents, and have signed the 
same with my hand. Given at the City of Washington, 
on the twenty-seventh day of November, one thousand 
eight hundred and six, and in the year of the sovereignty 
and independence of the United Staies, the thirty-first. 
Signed, TH : JEFFERSON. 

By the President, .• ^ 

Signed, JAMES MAIM SON. 

Secretary of State. 
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Bv COWLES MEAD, 
Executing the powers and performing the duties of Governor of the 

Mississippi Territory ^ 

A PROCLAMATION. 

WHEREAS, information from various sources, as well bjr 
affidavits as otherwise, has been communicated to me, of the de- 
signs of an association, whose object is the dismemhip^ment of > 
this and the neighbouring.countries from the government of the 
United States : And, whereas, every attempt of tJiis kind must 
be ruinous and destructive of the numerous blessings which we 
now enjoy, under the auspices of a government founded on the 
grand principles of political equality and indiscriminate justice ^ 
And, whqreas, this conspiracy is directed by men of secret and 
profound intrigue, for the aggrandizement of themselves and. 
their minions, to the oppression of the g;reat mass of the people 
whom they are endeavoring to dupe and inveigle : from the 
foregoing cause, I have thought proper to issue this my Procla- 
mation, for the purpose of guarding the good people of this Terri* 
tory against the agents of ihis diabolical plot, and warn them 
of thc^r danger from that quarter ; and I do hereby solemnly call 
on and enjoin the (;iBeers« both civil and military, and the citi- 
ssens of this Territory to perform their sacred duty to their coun- 
try, by aiding and. abetting in the detection of any agents em- 
ployed in this country, and if found, to be brought without delay 
before proper tribunals of the country, that, they may receive 
their trials for such hi^ ounces against the peace and happiness 
of the Mississippi Territory, and digoity ana sovereignty of the 
United States. And I do further enjoin and require the officers 
and citizens of the Territory, to be on the alert and prove their 
patriotism by giving such assistance for the developement "of thi^^ 
traitorous project as th^ir respective situations will afibrd. < 

And whereas, I am aware of the influence of intrigue and mis- 
representation, and that men of pure intentions may sometimes be 
deluded : I do therefore invite all of this description to return to tlie 
bosom of their country and the confidence of their government.' 

And, whereas, I have reasons to believe, that many of the 
officers of this gorernment buro not takea tl& oaths required by 
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the ordinance of Cotigrcgs andthe statutes of this Territory, I do 
in c<Oiisequence thereof, requii-e all officJers who have not taken 
i,ke said oaths^ to come forward and tdcie the same in the course 
of Mkeen days from the date of this Proclamation; and in default 
tbereofi I: do hereby revoke all the powers civil or military which 
they fosm»9, and their commissdous are hereby vacated and 
Mnulled. COWLES MEAD. 

Dated SSd December, 1806. 



Copy of Coloml Burr's Letter to the Secretartj, acting ds Governor 

of the Mississippi Territory. 

Bavou Pibrbb, 12th January, 1807. 

S IB'— Being on my way down the river, with a number of my 
friends, who are disposed to emigrate with me, I am greatly 
surprized to hear, that my views have been grossly misrepre* 
sented, aud that my approach has been made the subject of alarm 
to the country. 

The reports which' charge me with designs unfriendly to the 
peace and welfare of this aad the adjacent territory, are utterly 
xalse, and are in themselves absurd, and are the inventions of 
wicked men for evil purposes ; 1 do assure you. Sir, that 1 have 
no such- designs, nor any other^ which can tend to interrupt the 
peace and' welfare of my fellow eitizcns, and that 1 harbour 
neither the wish nor intention to intermeddle with their govcriv 
xaent or concerns; on the contrary, my pursuits are not only 
justifidble but laudable ; tending to the happiness and benefit of 
ray eountry^ and such as every good citizen and virtiious man 
ought to promote. These pursuitsrhave very recently been the 
subject of investigation before' an enlightened Grand Jury iii 
Kentucky; whose report i6 herewith enclosed. 

If the alarm which hasbeen excited for the most mischiey- 
ous purpose, should not be appeased by this declaration, 1 invite 
my leUow citizens to visit me at this place, and to receive from 
me in person such further explanations as may be necessary to 
their satis^ction % presuming that when my views are under- 
stood, they will receive tixc countenance and sappo^rt of all good 
men. 

It is hoped. Sir, that you'll not suffer yourself to be made the 
instrument of arming citizen against citizen, and of involving 
the country into the horrors of a civil w^ai", without some better 
foundation than the suggestion of rumour, or the vile fabrications 
of a man notoriously tm> pensioner of a foreign government. 

Having understood that the militia of this neighbourhood were 
to be reviewed this day, I thought it a fit occasion to undeceive 
my fellow citizens, and relieve their apprehensions, and you the 
proper medium of communication ; and to this end I pray. Sir, 
that you will cause this letter' to be read to the militia, when 
assembled ; and I hope from your candour, that you will confirm 
the sincerity of the declarations, by remarks derived from your 
personal knowledge of , me, and td be inferred fri5m the whol^ 
tenor of my conduct, as well in public as in private life, 
rhave the honour to be your obedient setvaiit. 

Signed, A, BURR. 

To his Excellency Cowles Mead, Esq, 
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Na'Cchez^ February 10. 

Col. Burr. — On Mondiiy the second inst an adjourned session 
of the Supreme Couit oi the Mississippi territory, was he W in 
the town of Washington, to which Aaron Burr was recognised 
to appear, and answer such bill of indictment as might then and 
there be exhibited against him. Col. Burr appeared on the djgr 
mentioned in his recognizance, attended by his counsel William 
B. Shield and Lyman HarijLing, esqrs. Agreeable to venire facias 
issued by the honorable Thomas Rodney and Peter B. Bruin ; 
a Jury of seventy-two freeholders appeared in Court, and oja 
the day following twenty-three of their number were selected by 
the Court as a grand inquest. The honorable Thomas Rodnejr 
then delivered to them a comprehensive and imp ressirc charge, 
and the Court was adjourned till ten o'clock the succeeding day, 
at which time Mr. Poindexter, the attorney general, moved the 
Court to discharge the Grand Jury. He stated that after cx»» 
mining the depositions submitted to him by the Court, he did noJk- 
discover any testimony which brought the oAence charged against 
Col. Burr, within tie mrisdiction of the Courts of the Mississip- 
pi territory, and that wte Supreme Couijt of the MiBsiasippi ter- 
ritorv, was not a Court of original jurisdiction, either criminal 
or civil, and could take qoghisance only of points reserved at th« 
trial in their respective Circuit Coiirts> where all criminal prose- 
Qutions must originate, according to the statutes of the territory. 
He further observed that in order to secure the public safety, the 
territorial Judges ought immediately to convey the accused to a 
tribunal competent to try and punish him, (if guilty of tha 
charges alledged against him) which they might legally do, and 
Jiereby cfteetu^lly prevent the contemplated military expledition 
against Mexico, and maintain inviolate the constitution of the 
United States. He therefore hoped that insomuch as the at- 
torney prosecuting for the United States bad no bills for the con^ 
sideration of the Grand Jury, that they would be discharged. 

Col. Burr made seyeral observations against the motion, and 
remarked, that if the attorney general had no business for the 
Grand Jury, ke kady and tfaer^fore they ought not to be dismissed. 
O a this motion the Court was divided Judge Bruin declared 
himself opposed to discharging the Grand Jury, unless Colonel 
Burr was also instantly discinarged from his recogniKance. 

The attorney general then witndrew, and the Grand Jury were 
directed to retire to their room, who in the course of the day 
returned with sunti*;^ presentments. ^ 

^l a Supreme Court held for the Mississippi territory ^ at the totm of 
Washington, on Tuesdav the Sd of Februartf, 1^07. 

The Grand Jury of the Mississippi territory, on a due inves- 
tigation 6f the evidence brought before them, are of opinion that 
Aaron Burr has i}ot been guilty of any crime or misdemeanor 
against the laws of the United States, or of this territory, or 
given any just occasion. for alarm er inquie^^ud^^to the good peo- 
ple of this territory. 

The Grand Jury present as a grievance the late military ex- 
- y^JtMQiu^^^.^^^'^sariJ/, as they conceive, fitted put against the 
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Eersdn and property of said Aaron Burr, whare hq resistance had • 
een made to the ordinary civil authority. 
The Grand Jury also present as highly derogatory to the dig- 
nity of this government, the armistice (so called) concluded he-* 
tfveen the secretary, acting as governor, and the said Aaron 
Burr. ^ . 

The Grand Jury also prjesent as a grievance destructive of per- 
Bonal liberty, the late military arrest@,made without warrant and 
as they conceive, without other lawful authority ; and they do- 
«eriousiy regret that so much cause has been given to the ene- 
mies of our glorious constitution, to rejoice at such nieasures 
being adopted in a neighboring territory, as if sanctioned by the 
executive of our country, niust sap the vitals of our political ex- 
jjsteiice, and crumble this glorious fabric in the dust. 



P. Smith, foreman, 
JSbenczer Re^s, 
James Andrews, 
JjQve Baker, 
George Overakes, 
John Rabb, 
jE, Newman, 
John JVood, 



Lewis Evans, 
James Spain, 
John Brooks, 
J, Guion, 
H. Tumep, 
Nathl, Hoggatt^ 
James Dunbar. 



On Wednesday evening, the Grand Jury were discharged, and 
Col. Burr demanded his release from his recognizance — this the 
Court refused. He did not appear in Court, on Tuesday morn* 
inr, it was reduced to a certainty that he had made his escape. 

We understand that his e:i(^eellency governor Williams, intend- 
ed to seize on the person of Col. Burr, the moment he was dis- 
charged by the judicial- authority. 

BY ROBERT WILLIAMS, 

GovERNoa OP THE MISSISSIPPI Territory. 
A PROCLAMATION. 

Ay HEREAS Aaron Burr, esq. late Vice President of tbeUnited 
States, w^as bound in recognizance to appear at the Supreme Court 
of this territory, himselfin the sum of five thousand dollars, and 
two securities in the sum of two thousand jSve hundred dollars each« 
" to answer any bills of indictment that might be found against 
him, and to continue to appear from day to day until dismissed 
by the said Court,'^ whicn he has failed to comply with, and as 
it appears, has made his escape. ^ 

I do therefore, issue my proclamation for apprehending the said 
Aaron Burr, esq. and by the powers and authorities which I 
possess, will pay, or cause to be paid, to any person or persons^ 
who will take the person of said Aaron Burr, and cause him to 
be delivered to me at this place, or to the President of the United 
States> the sum of two thousand dollars. 

Given under my hand3 at the town of Washington, this 6th 
day of February, 1807. 

ROBERT WILLI AMS. 
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The folloiring letters appetf in the late Mississippi pilfers, «• 
haviai; passed between Coi. Burr aad governor vViiliams^ 

Sift«-The vindicative temper and unprincipled conduct of Judge 
Rodiie/, baring induced me to withdraw for the present from 

Jublic vtew^ 1 nevertheless continue in the disposition wfatch has 
een uniform]/ manifested, of submittinj^ to civil authority, so 
lone as I ean be assured, that it will be exercised towards me 
within the limits prescribed for other citizens. 

It is proper however, before a^ain surrendering, thai I be in> 
fcrmed of the cause or charge, if ai^, for which it is proposed 
to arrest me : whether bail be received \ the tenor of recognizance, 
and the sum in which security will be required : 1 ask further, 
jpm assurance, that no attempt to send me out of the territory^ 
will be countenanced or permitted, and that my person shall not 
be subjected to juiy military arrest. 

I have the honor to be, &c. 

A. BURR. 
Hu txulknty governor Williams. 

12th February, l%07. 
Sir— I hare seen your proclamation. It was unworthy of you 
to lend your sanction tp a fsdshood. The recognizance on which 
I was bound, was on condition that I should appear in ease an in« 
difiment should be fbund ag^nst me, and noit otherwise. This 
special form was agreed on hy Judge Rodney, after laeaily half 
a I hour^tf diseussioa, between him, Mr, Harding, and myself, 
drawn iq> at his request by Mr. Harding, and signed by the 
•Judge in our presence, and in that of Col. Osmun, and will 
be found in the hand writing of Mr. Harding, so signed, un- 
less for fraudulent purposes, the Judge shall have destroyed it. 
If he shall deny these facts, he must be as lost to shame as to 
principle. If he shall admit them or they shall be otherwise esta- 
blished to your satisfaction, it is hoped thai you will feel it to be 
your doty by a public manifesto, to cancel your proclamation, and 
to acknowledge the error on which it has been founded. 

A. BURR. 
Sis excellency gotjernor Williams, 

Washington, February 13, 1807. 
Sir— Your two notes, the one without date and the other un* 
der that of yesterday, I have this moment received. Without ani- 
madverting on the usual style which you have permitted to your- 
self, I can only say, that from the judicial pa"oceedings in this 
territory, you cannot be considered in any other light than as a 
fugitive from the laws of your country ; with these you are too 
well acquainted not to know, that it belongs to a department dif- 
fcent from mine, to determine as to the nature of your olfence, 
and to decide as to the manner in which you. are to be treated. 
Hence you must see, it would be as improper, as it would be un* 
dig«Tfied in me, to enter into any stipulations as to j'our surrender : 
In justice to myself however, I will observe, that so long as I 
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liave the honor to preside in ibis territory, I shall never use the 
military, except in aid of the civil authority ,, and that if you sub^ 

mit yourself to this« you may be assured, that it shall *' be exer- \\ 

eised towards you within the limits prescribed for other citisens/' | 

similarly situated. .': 

1 have the honor to be, &o. l 

ROBERT WILLIAMS. A 

Col, Aaron Burr, ■' 



Washington Citt, January t%. 
To iht Senate and House of Representatives of the United StateM. 
Agreeably to the request of the houseof representatives, com-, 
mvUiicated in their resolution of ihe i6th inst. 1 proceed to iriiato 
under the reserve therein expressed, information received toueh- 
ij3g an illegal combination of private individuals against the peace 
and safety of the union, and a military expedition planned by 
them against the territories of a power in amity with the United 
States, with the measures I have pursued for suppressing the same. 
1 had^ for some time; been in the constant expectation of re^ 
ceiving such further information as would have enabled me to 
lay before the legislature the termination, at the beginning and 
progress of this scene of depravity, so far as it has been acted on 
the Ohio and its waters. From this the state of safety of the low* 
er country; mi^ht have been estimated on probable grounds, and 
the delay was indulged the rather, because no circumstance had 
yet made it necessary to call in the aid of the legislative functions- 
Information now recently communicated, has brought us nearly 
to the period contemplated. The mass of what I have received 
in the course of these transactions is voluminous : but little has 
been given under the sanction of an oath, so a»to constitute for* 
mal and legal evidence. It is chiefly in the form of letters, often 
containing such a mixture of rtimors, conjectures and suspleiohs 
as render it difficult to sift out the real facts, and unadviseable to 
hazai'd more than general outlines, strengthened by concurrent 
information, or the particular credulity of the relator. In this 
state of the evidence^ delivered sometimes too under the restric' 
tion of private confidence, neither safety .nor justice will permit 
the exposing names, except that of the principal actor, whoso 
guilt is placed beyond question. 

Some time in the latter part of September, I received intima* 
tion» that designs were in agitation m the western country, un^ 
lawful and uniriendly to the peace of the union : and that the 
[ prime mover in these, was Aaron Burr, heretofore distingoished 
, by the favor of this eoontry. The grounds of the intimations be* 
\ ing inconclusive, the obje<3ts uncertain and the fidelity of that 
' country known to be firm, the only measures taken was to urge the 
f informants to use their best endeavors to get further insight into 
I the designs and proceedings of the suspected persons, and to com** 
muuicate them to me. 

It was not till the latter part of October that the objects of the 
conspiracy began ixg be perceived, but still so blended andinvol'^ 
e4 in mistery that nothing distinct could be singled out for pur» 
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suit. In this atate of uncertainty, as to the crime contemplated^ 
the acts done^ and the .legal course tobe^f>ursued^ 1 thought it best 
to send to the scene, where these things were principally in irans- 
atction, a person in whose integrity, understanding and discre- 
tion, entire confidence could be reposed, with instructions to in- 
vestigate the plots going on, to enter into conference (for which 
he had sufficient credentials) with the governors, and all other 
officers, civil and military, and with their aid, to do on the spot 
whatever should be necessary, to discover the designs of the con- 
spirators, arrest their means, bring their persons to punishment, 
and to call out the force of the country to suppress any unlawfal 
enterprise, in which it should be found they were engaged. By 
this time it was known that many boats were under preparation, 
stores of provisions collecting, and an unusual number of suspi- 
cious characters in motion on the Ohio, and its waters. Besides 
dispatching the confidential agent to that quarter, orders were at 
the same /time sent to the governors of the Orleans and Missiseip-!- 
pi territories, aiid to the commanders p( the land and naval for- 
qes there^ to be op. their guard against surprize, and in eonstajit 
readiness to resist any enterprize which might be attempted on 
the vessels, ports or other objects under their care : and on the 
6th of November, instructions were forwarded to Gen. Wilkin- 
son to hasten an accommodation with the Spanish commandant 
on the Sabine, and, as soon as that was effecteu, to fall back with 
his principal force to the hither bank of the Mississippi^ for the de- 
fence of the interesting points on that river. By a letter received 
frpm.that officer of the 25th of November, but datedOctober gist, 
we learnt that a confidential a^nt of Aaron Burr had been depu- 
ted to him with commmunications, partly written in cypher, and 
partly oral, explaining his designs, oxaggerating his resources^ 
and making such offers of emolument and command, to engage 
him and the army in his unlawful enterprize, as he had flattered 
himself would be successful. The general, with the honor of a 
soldier, and fidelity of a good citi^^n, immediately dispatched a 
trusty officer to me with information of what had passed, pro- 
ceeded to establish. such an Understanding wit^ the Spanish com- 
mandant on the Sabine as permitted him, to Withdraw his forel^ 
across the Mississippi, and to enter on measures for opposing the 
projected enterprize. 

The general's letters which came tp hand on the 25th of No- 
vember, as has been mentioned, and some other information re-" 
ceived a few days earlier, when brought together, developed 
Burr's general designs, different parts of which only had been re- 
vealed to different informants. It appeared that he contemplated 
two distinct objects, which might be carried on either jointly or 
separately, and either the one or the dther first, as circumstances 
should direct One of these Was the severance of the union of 
these States by the Allegany mountains, the other an attack on 
Mexico. A third object was provided, merely ostensible, to wit ; 
the settlement of the pretended purchase of a tract of country on 
the Washita, claimed by a baron Bastrop. This was to serve 
as the pretext for all his preparations, an allurement for such fol- 
lowers as really wished to acquire settlements Ln that country. 
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and a cover under which to retreat in the event of a final discoiix- 
iiture of both branches of his real design. 

He foiind at oni5e th at the a,ttachment of the Western country to 
the present union was not to he shaken ; that its dissoluijiion could 
not b^ effected with the consent of its inhabitants ; and tnathis re* 
>8ources were inadequate, as yet, to effect it by force. — ^He took his 
course then at one e^ determined to seize on Nfew OrFeans^ plunder 
the bank there, possess himself of the military and naval stores^ 
and proceed on his expedition to Mejtico/and to this object all his. 
means and preparations were now directed. He collected from' 
all the quarters whe]-ehimseifo^ Ms agents possessed influende^ 
all the ardent^ restless, desperate. and disafie^ted persons U ho 
were ready for any enterprize analogous to their characters. He 
eeduced good and well meaning citizens, ;s<)mc by assurances that 
he possessed the confidence of the government, aad was acting 




f- This was the state of my information on his proceedings about 

the last of Novenciber; at which time therefore it was first possi- 
ble to take specific measures to meet them. The proclamation of 
I November ^7, two days after the receipt of General Wilkinson^s 

^ Information, was now issued. Orders were dispatched to every 

[ interesting point on the. Ohio and Misslssippii from Pitts- 

i burgh ta New-Orleans for the employment of such f6rce> either 

of the regulars or of the militia, and of such proceedings also of 
the civiJ authorities, as might enable them to seize on all boats 
and stores provided for the enterprize, to arrest the persons con- 
' cerned, and to suppress eifectually the further progress of the en - 

,' tcrprlze. A little before the receipt of these orders in the state 

of Ohio, our confidential agent, who had been diligently employed 
investigating the conspiracy, had acquired sufficient information 
I to open himself to the governor of that state^ andto apply for the 

i imntediate exertion ot the authority and power of the state to 

crush the combination. Governor Tiffin and the legislature, with 
L the promptitude, and energy, and patriotic zeal, which entitle 

I them to a distinguished place in the affection of their sister states, 

\ cfieeted the seizure of all the boats, provisions and othqr prepa- 

^ rations within their reach, and thus gave a first blow, materially 

; disabling the enterprize in its outset. 

p in Kentucky a premature attempt to bring Burr to justice with- 

i out sufficient evijucnee for his convictioii, had produced a popular 

impression in his favour, and a general disbelief of his guilt.— 
This' gave h im an Unfortunate opportunity of hastening hrs equip- 
ments. The arrival of the proclamation and orders, and the ap- 
plication and information of our confidential agent, at length 
y awakened the authorities bf that state to the truth, and then 

produced the same promptitude and energy of which the neigh- 
boring state had set the example. Under an aet of tiieir legis- 
lature of December £3, militia was instantly ordered to dilfei ent 
important points, and pleasures taken for doing whatever could 
yet be done. • Some boats (accounts vary from five to double or 
treble that number*) and persons (differently estimated from one 
to three hundred) had in the mean time passed the falls of the 
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Ohio to rendezvous at the mouth of Cumberland, with others ex- 
pected down that river, l^ot apprised till very late that any 
bouts were building on Cumberland, the ettect of the proclama- 
tion had fceen trusted to for some time in the state of Tennessee. 
But on the 19tl) of December, similar communications and in- 
structions, with those of the neighboring states, were dispatch- 
ed by express to the Governor,. and a general officer of the west- 
ern division of the state ; and on the 23d of December our con- 
*ri{ential agent leltFrankibrt for Nashville, to put into activity 
the means of that state also. But by information received yes- 
terday, I learn that qn the 22d of December, Mr Burr descended 
the Cumberland with two boats, merely of accommodation, car- 
rying with him from that state no quota towards his unlawful cn- 
terprize. Whether after the arrival of the proclamation, of the 
orders, or of our agent, any exertion which could be made by 
that state, or the orders of the Governor of Kentucky for callirg 
out the militia at the moutli of Cumberland, would be in time to 
arrest these boats, and those frotn the falls of Ohio, is still doubt- 
ful. . 

Oi the whofe, the fugitives from the Ohio, with their associates 
from Cumberland, or any other place in that quarter, cannot 
threaten serious danger to the city of New-Oi leans. 

By the same express of December 19, orders were sent to the 
Governora of O; leans and Mississippi, supplementary to those 
-which had been given on the 25th ot November, to hold the mi- 
litia of their territories in readiness to co-operate for their de- 
fence with the regular troops and armed vessels then under c( n r 
m and of general Wilkinson. Great alarm indeed was excited 
at New-Oi'leans by the exaggerated accounts of Mr. Burr, dis- 
seminated through his emissaries, of the armies and navies he 
was to assemble there. General Wilkinson had arrived there him- 
self on the 24th of November, and had immediately put into ac- 
tivity the resources of the place for the purpose of its defence, 
and on the lOth of December he was joinea by his troops fi om the 
Sabine Great zeal was shewn by the inhabitants genei ally ; the 
merchants of the place readily agreeing to the most laudable ex- 
ertions and sacrinces for mannirig the armed vessels with their 
seamen; and the other citizens manifesting unequivocal fidelity 
to the union, and « spirit of determined resistance to their ex^ 
pec ted assailants. ' 

Surmises have been hazarded that this enj;erprize is to receive 
aid from certain foreign powers. But these surmises ai e without 
proof or probability. The wisdom of the measures sanctioned 
by congress at its last session, has placed us in the paths of peace 
and justice with the only powers witli whom we had anj difier- 
ences ; and nothing has happened »ii1ce, which mkkes it either 
their interest or ours to pursue another course. No change of 
measures ha& taken place on our part, none ought to take place 
at thifi time. With tne one, friendly arrangement was propos- 
ed, and the law, deemed necessary on the iailure of that, was 
suspended to give time for ai^fair trial of the issue. W ith the 
same power friendly arrangement is now proceeding, under eood 
expectations, and the same law deemed necessary, on the failure 
of that is still suspended, to give time for a fair trial of the issued 
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Witii the atlier, Qegoclation was in lilte manner preferred, and 
provisional measiJires onlj taken to meet the event of ru[iture.-~ 
While therefore we do not deflect ijpi the slightest degree frotn 
the course we then assumed, and are still pursuing, with mutual 
consent, to restore a good understanding, we are not to impuie 
to thein^ practices as irreconcileable to interest as to good faith, 
and changing neeessarily the relations of peace ,and justice be- 
tween us to those of war. These surmises are therefoFe to be 
imputed to thp yauntings of the author of this enterprize to mult 
tip] jr his partizahs,: l^y magnifying the belief of his prospects and 
support.: / 

By letters frpm Gen. Will^inspn of the 14th, and 18th of Dcr 
cember, which came to hand two days after the date of the re- 
solniioa of the house of representatives, that is to s^y, on tb^' 
morning of the 18th inst, 1 received the iipportant affidavit, a 
<jopy 01 which f now communicate, with extracts of so much of 
the letters as come within the acopp of the resol ution. By thcde 
it will be seen that of tjiree of the principal emissaries of Mr^ 
^urr, whom the general had caused to be apprehended, one had 
been liberated by, Habeas Corpus, and two others being those 
particularly employed in the endeavour to corrupt the General 
find army of the United States, hare been embarked by him for 
ports in the Atlantic States, probably on the consideration that 
an i^mpartial trial could qot be expected during the present a- 
gitationa of New- Orleans, and that that city was not yet a safe 
place of confinement. A& ^on as these persons^ all arrive, 
they will be delivered to the custody of the law, and left to such 
course of trial, both as to place and, process, as its functionaries 
may direct. , The presence of the highest Judicial authorities, 
to be etssembled at this place within, a few days, the means of 
pursuing a sounder course of proceedings here than elsewhere, 
s^iid the aid of the cxeputive means, shomd the judges have occa- 
sion to use them, render it equally desirable for the criminal, as 
for the public, that being already removed from the place where 
they were first apprel^ended, the first regular arrest should take 
place here, and the course of proceedings fcceive here their pro- 
ppr direction. 

TBr JEFFERSON. 

January 22, \S07. 

Extract of a letter from Generai James tVilkin^on^ daied^ 

Nbw-Ori,eans, December 14>, i806. 
** After several consultations with the governor and judges, 
touching the arrest itnd confinement of. certain known agents and 
emissaries of Col- Burr, in this city and territory^ wljiose intrj g' /^ 
and machinations were ta bcapprehended, it is. with their pi^tj^^y 
s^nA approbation that I have caused three of them to be ^rre Tld, 
viz. Doctor Erick Bollman, Samuel Swart wout, and ^jendSr'^ 

grounds of strong suspicion; These persons and ain»^ers, 
who, by their character and deportment may be considered/hos- 
tile to the interests of the United States, or dangerous tq) this 
feeble frontier Under the menacing aspect of, things from. abovC;, 
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will, if my influeBce can prcTail, be seized and sent by sen to th»- 
tlntted States, subject to the disposition of government, and ac- 
companied by such information as may justify their confinement, 
and furnrsh a clue to the developemerit of the grounds, progress 
and projectors of the treasonable enterprize in which they are 
engaged. ^ - ; 

•^ This letter will accompany Dncif'or Bollman, who is to be t|ii» 
day embarked in a vessel bbund for Charleston, under the charge 
of Lieut. Wilson, of the ar(;iHery, who Jbas orders to land with 
his prisoner, at Fort Johnson, or Fort Moultrit, to forward this 
dispatch by mail aud to wait the orders of the executive. Mr. 
Swartwout will be sent to Baltimore by a vessel which will sail 
some time the ensuing week in Custody of another subaltern, who 
will be the bearer of strong testimony against him and also Col. 
Burr, and the' others will follow tender due precautions^ by th© 
ieailiest opportunities ^hich may present. 

** 1 deem it essential to keep these prisoners apart, to pi^cvent 
the adjustment of corre^spondent answers or confessions, to any 
examination which may ensuc^ and 1 hope the measures of the ev 
ecutivQ may be so prompt and eificient, as to relieve the officers 
in charge of them from their trust, before the interposition of the 
friends 6f the prisoners may effect their liberation. 

" By thii^ procedure we may intimidate the confederates, who 
arp unquestionably numerous in this as well as the adjacent ter- 
ritory, disconcert their arrangements and possibly destroy their 
intrigues, and I hope the zeal which directs the measure may be 
justihed and approved, for whilst the glow of psitriotisra actuates 
my conduct, and I am willing to offer myself a martyr to the Con- 
«titutioii of my country, I should indeed be most grievously dis- 
appointed did I incur its censure. 

*' Here i^ir, we find the key to western states, and here we 
must fo^m one grand depository and place of arms— combine to 
this dis|)osition a river fleet competent to its occlusion and post 
it thirty pr forty leagiies above the Ya«oo river, and we in ay re- 
pose in security ^ for the discontent and suflerings <rf our insur- 
gent citizens which must immediately ensue, will soon open their 
eyes to tl|e wickednessof their leaders and work a radical refor- 
mation without blood-shed. This is my plan for resisting an in- 
ternal attack— for external defence, gun-boats and bomb ketches 
with floating batteries at the mouths of the Mississippi and the 
passes from Lake t^onchartrain will be necessary. 

Extract of a Uiter from Gcnercd James VTilkinsqn^ dattdj, 
-«^-^\ ^ NEw-OBiiBAtfS, .December 18, 1SQ6. . 

"\^j^11— Since my last of the 1 4 th inst. wrists of habeas corpus have 
\fif^ issued for ihc bodieis of Bollm&n, Swartwout and Ogden, the 
ilj^jjgjl^atter by judge Workman, who is strongly suspected fof be- 
/ i^^gj^g^Jnectecf with Burr in his conspiracy, as I have proof, this 
i n^s^ y^jgjlared sometime since, that "the republican who possess- 
ecfi an^er and did not employ it to establish a diespotism was-^ 
foow-^ His writ for Ogden was served on captain Shaw of .the 
navr who had him in charge at my request, on board the Etna 
bo ivib ketch, and delivered liim up, and-Mr. Workman discharg- 
ed him without giving i^e a word of information, although he 
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kneyv> he was coiifined by my order fojr a treasonable coiHibinatioh 
with Burr, arid Mr. Ogden now struts atlarge. Swartwout 1 have 
sent off and shall so report, holding myself ready for consequen- 
ces. Bollman was required by "the Superior Court, but I hare 
got rid x)f that affair also; under the usual liability for damages, 
in which case 1 shall look to our country for protection. 

I, James Wilkinson, brijgadier general and commander m chief 
of th^army of the United States, to warrant the arrest^of Dr, 
£xnck Boilmian qn a charge of treason, misprison of treason, 6t 
such other offence against the government and laws of the United 
States, as tfee following facts may legally charge him with^— on 
my honor us a^ soldier, and on the Holy Evangelists of Almighty' 
God, do declare and swear, that on the sixth :day of November 
last, when in command at Natchitoches, I deceived by thehandij 
<if a Frenchman, a stranger to me, a letter from I>octor ^rick^ 
Boljinan, of which the following is a correct copy. 

'* Siii-^I have the honor to forward to your exccllehcy the en- 
fchsed kUerSy whicih 1 was charged to deliver to; you by our mu- 
tual friend. I shall remaiti for some time at this place; and should 
be glad to learn where and when I may have the pleasure of an 
interview with yovk. Have the goodness to inform me of it, and 
|xlease to direct your letterto me, care of-—*—, or enclose it un- 
der cover to them. 1 have the hdnor tb be with great respect. 
Sir, ■• '-. ■'■ 

Your excellency's most obedient set'vant. 
Signed, EBIGK BOLLMAN/^ 

General Wilkinson. 

(tovering a dotiimunication in cypher from Colonel Aaron Burr , of 
which the following tV substantially as fair an interpretation as I 
have heretofore been abk to make, the original of which I hold in 
my possession, 

*^ I (Aaron Burr) have obtained funds and have actnttlly com- 
menced the entefprize-^detachments from different points and^ 
underrdifferent pretences will rendezvous on the Ohio 1st Novem- 
ber — -everything iniernai and external favors views— Protection 
of Eoffland is secured — *T-~ — is gone to Jamaica to arrange 
with the admiral on that station and will meet at the Mississippi 

r-^-rjEngland: Navy of the United States are ready to join and 

final orders are given to my friends and followers— it will be an 
host of choice spirits--^^-Wilkinson shal{ be secondto Burr only — 
Wilkinson shall dictate the rank and promotion of his officer s-— 
Burr will proceed westward 1 st AiiguSt-neverto return-^withhim 
go his daughter— the husband will follow in October with a corps 
of worthies — send forthwith att intelligent and confidential friend 
with whom Burr may confer. He shall return immediately with 
further interesting^ detaiTs**this is essential to concert harmony 
.of movement.— —^end a list of all persons known to Wilkinson 
west of the mountains, who could be useful, with a note delinea- 
iting the charaeters. By your messenger send me four or five of 
the coinmigsions of your ofilcers which you can borrow under any 

* Truxton. 
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pretenee you please.-^Tbey shall be returned faitfa|uny-»-AIreadjr 
are orders to ti^econtr actor giveu to forward six months provisions 
to poiats WilkiAson may nam^ — ^this shall not be used until the 
last moment, and then under proper injunctions — the project is 
brought to the points so long desirpd — ^Burr guarantees the re^ 
suit with his 1 lie and hooor-^the lives, the honor and fortunes 
of hundreds, the best blood of our country— Burr's plan of ope- 
rationf is to move down rapidly from the falls on the l^th oi No- 
vember with the first five hundred or ope ihousahd men in ligl>t 
boats now constructing for that purpose-^-rto be at Natchez be- 
tween the ^th and Idth of December'— then to meet Wilkinson — 
then to determine whetJier it will be expedient iu the first instance 
to seize on or pass by Baton Rouge^-^n receipt of this^ send Burr 
an answer-t-draw on Burr for ^liexpeaces ^. The people of the 
country to which we are going, fiM^e prepared to receive ti»-T>their 
jagents now with JPurr s^iy, that if we H'iU protect their religion 
and will not subject them to a foreign power^ that in three weeks 
all will be settled. The Gods invite to glory and fortune — it' re- 
mains to be se^n whether w^ deserrethe boon. The bearer of 
thii^ goes express to yo^— "he will hand a formal letter of intro- 
eduction to you frpm Buri:, a copy, of which is hereunto subjoined^, 
be is am^n of inviolable honCM* and perfec;t dii^cretion — ^formed to 
exoute rather than project-— capable of relating facts with fidelity 
.and incapable of relating them otherwise. He la throughly in- 

jbriifced of the plans and intentions of— ^ , ai?d will disclose 

to you as fjir as you epqifire and no furtherr-^hehas imbibed a le* 
Terence for your character and may be embarrassed in your pre- 
sence — ^put him at ease^nd he will satisfy you. Doctor Bolim an ^ 
equally eonfidential, better informed on the subject and more int 
telligcnt will hand this duplicjUe-^^dth July/' 

The day after my arriyal at this city, the 2dth of November 
last, I received another letter from the doctor^ of which the foli 
lowing is a correct copy., 

New ORLiaANs, iVbzjem^er 25, 1 $06* 

SiR,-^'^ Your letter of the 6th inst. has been duly received. 

*' Supfiosingt^atyou will be much engaged this morning I defer 

*' waiting on your excellency till you will be pleased to informme 

^"^ of the time when it will be convenient tp you to see me. I re- 

^^' main with great respect. 

*' Your excellency's most 

" obedient servant, ^ 

Signed, ERICK BOLLMAN/^ 

His excelimci^ 
, Chn. Wilkinson^ Fauxbourg. 

Mari^fit/y the house between Madame Trevigni and M. Macari^. 

On the i^Oth of the same month 1 waited in person on doctor 
E. Bollm^n, when he informed me that he. bad not heard from 
Gol. Burr since bis arrival here— tinjit he {ih^ said doctor E. 
Bollman) had sent dispatches to Col. Burr, by a lieutenant S^nce 
of the navy, and that he had been- advised of S pence's arrival 
at Nashville, in the state of Tennessee-7-and observed, that C-ol, 
Burr had proceeded too far to retreat j that he (Col, Burr) h^d 
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Dumerdus and powei^ful friends in tlie United States, who stood 
pledged to support him with their fortunes, and that he must su^v 
ceed. That he, the said Dr. £. Boitman, had written to Col Burr 
on the subject of proirisions, and that he expected a supply trould 
be sent from New- York, and also from Norfolk, where Col. Burr 
had strong connections. I did not see or hear from the Doctor 
a^ain untu the 5th inst. when I called on him the second time. 
The mail having arrived the day before, I asked him whether he 
had received any intelligence from Cojl. Burr. He informed me 
that he had seen a letter from Col. Burr of the 30th October, in 
which he (Colonel Burr) gave assurances that he should be ut 
Natchez with two thousand men on the 20th of December inst. 
where he should wait until he heard from this place. That he 
would be followed by four thousand more, and that he (Col. Burr) 
if he had chosen, could have raised or got twelve thousand as 
eafsy as six thousand, but that he did not think that number ne- 
cessary — confiding fully in this information I became indifferent 
about further disguise. I then told the Doctor that I should most 
certainly oppose Col. Burr if he came this way. He replied^ 
they must come here for equipmenis and shipping, and observed 
tbat he did not know what had passed between Col. Burr and 
myself, obliqued as a sham defence and waved the subject. 

From the doctiments in my possession, and the several cominit^ 
nic at ions, verbal as well as written, from the said Doctor Eric^k 
Bollman on thissubjeot, I feel no hesitation in dec taring under the 
solemn obligation of an oath, that he has committed misprison of 
treason against the government of the United States. 

Signed, JAMES WILKINSON. 

Signed and sworn to this 14th day of December^ 180^, befpre* 
me, one of the justices of this peace of this county. 

Signed, I. CARRICK.. 

pHlLAnBLlPHI>A, t/u/^ 25, 1'806. 

Dear Sir — Mr. Swartwout, the brother of Col. S. of New 
York, being on his way down the Mississippi, and presuming 
that he may pass you at some post on the river, has requested 
•f me a letter o^ introduction, Which I give with pleasure, as he is a 
most amiable youngman, and highly respectable from his charac- 
ter and connections. I pray you to affi>rd him saiy friendly offices 
which his situation may require, and beg^you to pardon the trou-- 
ble which this may give you. 
With entire respect. 

Your friend and obedient servant, 

A. BURR. 
His excellency General Wilkinson. 

The following messaxje, containinr^ a further developement 
pf the Conspiracy,^ was communicated to tlie two houses of 
of Congress on Monday. 

To the Senate awd House of Representatives of the United States, 
I received from General Wilkinson, on the 2Sd instant, his- 
affidavit, charging Samuel Swart^irout, Peter V. Ogdcn, and 
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Jatnes Alexander^ with the crimes described in the afSdavit^ » 
copy of whiclijs now communieated to both houses oi Congress.. 

It was aanouQced to me at the same time^ that Swartwout and 
BoUmajij two of the persons apprehended by him^ were arrived 
in this city, in custody each of a military officer. 1 immediately 
deliv^ered to the attorney of the Uijited States in this district, the- 
erideace received against them, with instructions to lay the same^ 
before the Judges, and apply for their process to bring the accus- 
ed to justice 9 and 1 put into his hands orders to the officers having 
them in custody, to deliver them to the marshal on his applica- 
tion. 

' TH: JEFFERSON. 

January 36* ISO/,. 

I Janies 'Wilkinson, brigadier General, and comflnander m 
chief of the arnay of the United Stated, to warrarit the arrest or 
3amuel Swartwout, James Alexander, esq and Peter V. Ogden, 
on a charge of treason, misprison of treason, or such other of- 
fence against the government and laws of the United States, as 
tlie following facls may legally charge them with, on the Jionor 
of a soldier, and the holy evangelists of almighty God — do declare 
and swe^r, that in the beginning of the month of October last^ 
when in commaad at Natchitoches, a stranger wasii^troduced to 
me by Col. Gushing, by the name of Swartwout, who a few paiinute* 
after .the Col. retired from the room, slipt'into my hand a letter 
of formal introductipn from CoJ. Burr, of which the following ^s 
« corjrect copy.. n 

Philadelphia, «/m/j/ f'5, 1806. 
Dear Si R-^Mr. Swartwout, the brother of Col. S of New 
York, being on hisway down thje Mississippi, and presuming ^e 
may pass you at some post on the river, has requested of me a 
letter of introduction, which I give with pleasure, as he is a most 
amiable young max^, and highly respectable from his character 
aqd connections. J pray you to aRbrd him any friendly offices 
which his situation may require^ and beg you to pardon the trou- 
bte which this may give you. 
With entire respect. 

Your friend arid obedient servant, 

A. BURR. . 
His e^cdhncjf Gtncrdl Wilkinson, 

Together with a packet which he informed me, he \v^as charg- 
ed by the same person, to deliver.to me in private, This packet 
contained a letter in cypher, from Col. Burr, of which the ibl- 
lowiiig is substantially as fair an interpretation as I have here- 
tofore been able to make, the original of which 1 hold in. my pos- 
session. 

" I (Aaron Burr) have obtained funds and have actnally com- 
menced the cnt^rprize— detachments from ditrerent points and 
uiwler different pretences will rendezvous on the Obio, 1st ISlov. 
'-"pYtTY thing internal and eiternal favors yiews— Protection of 
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England is secured— T-—— is going to Jamaica to arrange with 
the admiral on that station; it u^iil meet on the Mississippi 

^Euglaad^ -Navy pf the United States are ready to join 

and final orders are given to my friends and followers— -it will 
be an host of choice spirits— Wilkinson shall be second to Burr 
only — Wilkinson siiall dictate the rank and promotion of his of- 
ficers — Burr will proceed westward 1st August— never to return 
— with him go his daughter— the husband will follow in October 
with a corps of worthies — send forth — with an intelligent and 
coniidentiai ft lend with whom Burr may confer He shall return 
immediately with further interesting details — this is essential to 
concert an harmony of movement Send a list of all persons known 
to Wilkinson, west of the mountains, w;ho may be usei'ul, with a 
fiote deleniating their charax^ters. By your messenger send m© 
four or five of the commissions of your officers which you can 
borrow under any pretence you pFease — They, shrall be returned 
faithfully -Already are orders to the contractor given to for- 
ward six months provisions to points Wilkinson may name-— this 
shall not be used until the last inoment> tind -then under proper 
injunctions — the project isbrou^ht to the point so long desired— * 
Burr guarantees the result with li is life and honor— witn the lives, 
the honor, and fortunes of hundreds the best blood of our country 
—Burr's plan of operations is to move do Wti rapidly, from the 
falls on the 15th of November with the first five hundred, or one 
thousand men, in light boats, now constructing for that purpose — 
to be at Natchez between the 5th and 15th of December — there 
to meet Wilkinson— there to determine whether it will be ex- 
pedient, in the first instance to seize on or pass by Baton Rouge 
— on receipt of this send Burr an answer,-^draw on Burr for all 
expenses, &c. The -people of the country to which we are going 
are prepat^ed to receive us— their agents, now with Burr, say 
that if we will protect their religion, and will not subject them 
to a foreign power^ that in three weeks all will be settled. The 
Gods invite to glory and fortunc-^it remains to be seen whether 
we deserve the boon The bearer of this goes express to you — he 
will hand a formal letter pf introduction to you from Burr, he is 
a man of inviolable honor and perfect discretion-^formed to exe- 
cute rOfther than to project— capable of relating facts with fide- 
lity, and incapable of relating them otherwise. IJc is thoroughly 

informed ofthe plans and intentions of , and will disclose 

to you as far as you enquire and no further — he has imbibed a 
reverence for your character, and may be embarrassed in your 
presence— put him at ease and he will satisfyyou.— July 29." 

I instantly resolved to avail myself of the reference made to 
the bearer, and in the course of some days drew from him, (the 
said Swartwout) the following disclosure — -" That he had been 
*' dispatched by Col. Burr from Philadelphia, had passed through 
the States of Ohio and Kentucky, and proceeded from' Louis- 
ville for St. Louis, where he expected to find me, but disco- 
vering at Kaskaskias, that 1 had descended the river, he pro* 
cured a skiff, hired hands, and followed me dowjj the Mis- 
sissippi to fort Adams, and from thence set for Natchitoches, 
in company with captaiJis Sparks and Hooke, under the pre- 
tence of a disposition to take part in the camtpaign a^aiast the 
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Spaniards, then depending. That Col. Burr with the support of 
a powerful association^ extending from New York to 'New Or- 
leans^ was lev> ing an armed body of seven thousand men jQrom 
'^ the state of New York and the western states, and territories, 
*' with a view to carry an expedition against the Mexican pro- 
'' vinces, and that five hundred men under Col. Swartwout, and 
•^ a Coi. or Maj. Tyler were to descend the Allegany, foi*^ 
*'' whose accommodation light boats had been built and were rea- 
'^ dy.'* I enquired what would be their course. He said "This 
*' territory Would be revolutionised, where the people were ready- 
'^ to join them, and that there would be some seizing he sup- 
,^^ posed at New Orleans — ^that they expected tobe ready to em- 
*"bark about the first of February and intended to land at Vara 
" Ctuz, land to march from thence to Mexico/^ I observed that 
there were several millions of dollars in the bank at this placei 
to which he replied, "We know it full well/' and on my re- 
marking, that they certainly ^id not mean to violate private 
property, he said, ^"^ they merely meant to borrow and would 
*^* return it; thai they must equip themselves in New Orleans/ 
that they expected naval protection from Great Britian — That 

the captain^ and the officers of our navv were so disgusted 

with tne go ver merit that they were ready to join — that similar 
*' disgust prevailed througliout the western country, where the 
peo])le w^ere zealous in favor of the enterprize, and that pilot 
boat built schooners were contracted for, along our sotitnern 
coa!=ft for their service— that he had been accompanied from 
the ftills of Ohio, toKaskaskias, and from thence to foft Adams 
by a Mr. Ogdeh, who had proceeded on to N. Orleans with let- 
*^ ters fr^ni Col. Burr to his friends there/' Swartwout asked me 
whether 1 had heard from Dr. BoUman, and on my answering 

in the negative, he eatpressed great surprize^, arid observed 

^* that the Doctor and a Mr. Alexander had left Philadelphia 
before him with dispatches for me, and that they were to pro- ^ 
ceed by sea to New Orleans where he said they must have ar- ^ 
rived. *^ , 

.^ Though determined to deceive him If possible, I could not re- 
frain telling Mr Swartwout, it was impossible that I could ever 
dishonor my commission : and I believe I duped him by my ad- 
miration of the plan, and by observing-— ** That ^.Ithough 1 could 
not join in the expedition-^the engagements whichihe Spaniards 
had prepared for me in my front, might prevent my opposing it." 
Yet 1 d)d, the moment I had decyphered the letter, put it ijito 
the hands of Col. Cushing, my adjutant and inspector, making 
the declaration> that I should opptisc the lawless enterprize with 
my utmost force. Mr. Swartwout informed me he was under en- 
gagements to meet Col. Burr;at Nashville the ^Oth of November, 
and requested of me to write him> which I declined, and on his 
leaving Natchitoches about the 18th of October, I immediately 
employed lieutenant T. A. Smith, to convey the information in 
substance to the President^ without the commitment of names, 
for frorh the extraordinary nature of the project, afid the more 
extraordinsE^y appeal to me, I could but doubt its reality, not- 
Wiihstanding the testirnony before me, and I did not attach solid 
belief to Mr. Swartwout's reports respecting their intentions on 
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this territory and city, until I received -confJrniatory advice frpiii 
St. Loiiis. 

After my return from the Sabine, I crossed the country to 
Natchez, and on my descent of the Mississippi from tliat place, 
l*€ound Swartwout and Peter V. Ogden at Fort Adanjs; with 
the latter I held no comn^unication, hut was informed by Swart - 
wo ut, that he (Ogden) had returned so far from New Orleans 
on his route to -lennessee^ but had been so much alarmed by 
certain reports in circulation, that he was afraid to proceed. ^I 
enquired, w;hether he bore letters with him from New Orleans ; 
ahd was informed by Swartwout that he did not, but that a 
Mr. Spencc had been sent froin New Orleans through the cgun- , 
try to Nashville, with letters for Col. Burr. . 

I reached this city the 25th ult. and dn the next morning 
James Alexande^, esq, visited me. he enquired of me aside, 
whether I had seen Doctor BollmanNmd on my answering in the 
negative, he asked me whether I would sufler him to conduct 
BoUnian to me, which I refused. He appeared desirous to com- 
municate something ^ but I felt no inclination to inculpate this 
young man, and he left me. A ^^w days after, he paid ine a 
second visit, and seemed desirous to communicate, which I 
avoided, until he had risen to take leave, 1 then raised oiy fijiger 
and observed, ^^ take care, you are playing a dangerous game -/' 
he answered— **^ it will succeed" — I aeain observed-*-'* take 
care^'—-w*nd he replied with a strong affarmation — ^* Burr will 
be here by the beginning of next month," In addition to these 
corroborating circumstances against Alexander, I beg leave to 
refer to the accompanying documents. A* andB., — from all which 
I feel no hesitation in declaring* under the solemn obligation of 
an nath, that I da believe the said Swartwout,** Alexander, and 
Ogden, have been parties tOjt and have been concerned in the 
' insurrection, formed or forming in the States and Territories on 
the Ohio and Mississippi rivers, against the laws and Constitu- 
tion of the United States. "^ 

Signed, r JAMES WILKIKSON- 

Sworn to and subscribed, before me, this twenty-sixth day of 
December, in the year of our Lord one thousand eight hundred, 
ftnd six. GEORGE POLLOCK, 

Justice of the Peace for the County of Orleans, 
ji • ■ . •■ 

SUPREME COURT OF THE UNITED STATES. 

February Term^ 1807. 

ThB.UnITFD STATESl?^.BoiiI.lVrAN AND SWABTWOUT. 

HabeasL Corpus on a commitment for Treason. 

Chief Justice Mabshall, on the tiverdif Jlrst instant, deliverecl the 
following opinion of the Court : 

The prisoners having been brought, before this Court on a writ 
of Habeas Corpus, and the testimony on whijch they were com- 
mitted ha-virig been fully examin^d^ and attentively considered^ 
the Court is new to declare the law upon the case. 

1. This being a mere ejoxjuiry which, without declaririg upon 
.guilty precedes the institution of a prosecution, th^ questioja to 
he deterxnined is, whether the accused 4^all lie discharged or hcl^ 



to trial, and in the lattef, in what place they have to be tried, 
and whether they shall be confined or admitted to bail. " If/* 
says the very learned and accurate commentator, '' upon this 
enquiry it manifei^tly appears that no such crime has been com- 
mitted, or that the suspicion entertained of the prisioner ws^b 
wholly groundless, in such caseil only it is lawfuUj' totally to dis* 
charge him. Otherwiise he mast either be committed to prison 
©r give bail." 

2. The specific charges brought against the prisoners is trea* 
son in levying war against the United States. 

$. As there is no crime which can more excite and agitate the 
passions of men than treason^ no charge demands more from the 
tribunal before which it is made than a temperate and deliberate 
enquiry. Whether this enquiry be directed to the fact or to the 
law, none can be more solemn, none more important to the citi- 
zens or to the government ; none can more effect the safety of 
both. 

•4 To prevent the possibility of those calamities which result 
from the extension of treason to offences of minor importance, 
that great fundamental law which defines and limits the various 
departments of our government, has given a rule on the subject, 
both to the legislature and the courts of America which neither 
can be permitted to transcend. ^ - 

.5. " Treason against the Umted States shall consist onl^ in levying 
war against them, or in adhering to their enemies ^ giving them o id 
€md comfort/* To constitute that specific crime for which the 
prisoners now before the Court have been committed, war must 
be actually, levied against the United States However flagitious 
knay be the crime oi conspiring to subvert the government of our 
country, such conspii^acyis not treason. To conspire to. levy- 
war, and actually levying war, are two distinct offences. The 
first must be brought into operation by the assemblage of mten 
for a purpose treasonable in itself: or the fact of levying war 
cannot be committed. So far has this principle been carried, 
that in a cs^se reported by Ventris, arid mentioned in some mo- 
dern treatise on criminal l4w, it has been determined that the 
actual enlistment of men to serve agiiinst the government does 
pot amount to levying wan -. It is true, that lU' that case the 
soldiers enlisted were to serve without the realm, but they were 
<^n]isted within it, and if the enlistment for a treasonable pur- 
pose could amoujlt to levying war, then war had been actually 
levied. - . 

6. It isTiot the intention of the Cpurt to say, that no indi vidual 
has been guilty of the crime who has not appeared in arms 
against his country. On the contrary, if war be actually levied^ 
that is, if a body of men be actually asseml^led for the purpose 
of effecting by force, a treasonable purpose,' all those who per- 
form any part, however minute, and however remote from the 
scene of action, and who are actually leagued in the general coti- 
spiracy, are to be considered as traitors. But there must be an 
actual assembling of men for the treasonable purpose, to consti- 
tute the levying of war. 

7. Crimes so atrocious as those which have for their object the 
subversion by violence of t^iose laws and those institutions which 
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have been ordaiaed in ordc^r to secure the peace and happiness 
of society, are npt to escape punishment because they have not 
ripened into treason.. The wisdom of the legislature is compe* 
tent to provide for the case ; and the framers of our Constitution » 
who not only defined and limited the crime, but with jealous cir- 
cumspection, attempted to protect their limitation^ by providing 
that no person should be ^convicted by it, unless on the testi- 
mony of two witnesses, to the same overt act, or on confession in 
open Court, must h^ve conceived it more safe that punishment 
in jsucli ca^es should be ordained by general laws, formed upon 
deliberation, under the influence of no resentments, and without 
knowing on whom they were to operate, than that it should be 
inflicted under the influence of those passions which the occa- 
sion seldom fails to excite, and which a flexible definition of the 
crime, or a construction which would tender it flexible, might 
briag into operation. It is, therefofe, more safe, as well as con- 
'sonant to the principles of our Constitution, that the crime of 
treason should not be extended by construction to doubtful cases ; 
and that crimes, not clearly within the consitutional definition, 
should receive su^h punishment as the legislature in its wisdom 
may provide. 

8 . To contemplate the crime of levying war against the IT. 
States, there must be an actual assemblage of men for the pur- 
pose of executing a treasonable design. In the case now before 
the Court, a design to overturn the governmentof thelP. States, 
.in New Orleans, by forcc^ would have been, unquestionably, a 
design, which, if carried into exeeutiop, wouJd have been trea* 
son ; and the assemblage of a body of men for this purpose^ of 
carrying it into execution, would amount to levying war against 
^he United States, but no conspiracy for the object, no enlist** 
ment of men to effect it, would be an actual levying of war. 

•9. In conformity with the principles now laid down, have 
been the decisions heretofore made by the Judges of the United 
States. 

JO. The opinions given by Judge Patterson and Judge Iredell, 
in cases before them, imply an actual assemblage ^of men, though 
rather designed for remark on the purpose to which the force 
was to be applied, than on the nature of the force itself. Their 
opinions, however, contemplate the actual emplying offeree. 

11. Judge Chase, in the trial of Fr^es was more explicit, p. 107. 

12. He stated the opinion of the Court to be, " that if a body 
of people conspire, and meditate an insurrection to resist or op- 
pose the execution of any statute of the United States, by force, 
they are only guilty of a high misdemeanor ; but if they proceed 
to carry such intention into execution by force, that they are 
guilty of the treason of levying war ; and the quantum of force 
employed, neither lessens nor increases the crime •, whether by 
one hundred or one thousand persons, is wholly immaterial — 
'^ The Court are opinion/* continued Judge Chase, on that occa- 
sion, " that a combination or conspiracy to levy war against the 
United States is not treason, unless combined with an attempt 
to carry such combination or conifepiracy into execution $ some 
actual force or violence must be used in pursuance oi' such de- 
sign to levy war ; but it is altogether immaterial whether the 
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force used is sufficient to effectuate the object ; any force con- 
nected with the intention, will constitute the crime of levying 



war." 



15. The application of these general principles to the particu- 
lar case before the Courts will depena on the testimony which 
has been exhibited against the accused. 

14. The first deposition to be considered is that of General 
featon. This gentleman connects in one statement, the purport 
of numerous conversations held with Col. Burr throughout the 
last winter. In the course of these conversations were commu- 
nicated various criminal projects, which seem to have been re- 
volving in the mind of the projector. An expedition against 
Mexico seems to have been the first and most matured part of 
his plan, if indeed, it did not constitute a distinct and separate 
plan, upon the success of which other schemes still more culpa- 
ble, but not yet well digested, might depend. Maps, and other 
information preparatory to its execution, and which would ra- 
ther indicate that it was the immediate object, had been pro- 
cured ; and for a considerable time, in repeated conversations, 
the whole efforts of Col. Burr were directed to prove to the wit- 
ness, who was to have held a high command under him, the prac- 
ticability of the enterprise, and in explaining to him the means 
by which it was to be eftected. - 

15. This deposition exhibits the various schemes of Col. Burr, 
and its materiality depends on connecting the prisoners at the 
bar in such of those schemes as were treasonable. For this pur- 
pose the affidavit of General Wilkinson, comprehending in its 
Dody the substance of a letter from Col. Burr, haS been offered, 
and was received by the Circuit Court. To the admission of. 
this testimony, great and serious objections have been made, ^t 
has been urged, that it is a voluntary, or rather, an iextra-judicial 
affidavit, made before a person not appearing to be a magistrate, 
and contains the substance only of a letter, of which the original 

, is retained by the person who made the affidavit. 

16. The objection, that the affidavit is extra-judicial, resolves 
itself into the question, whether one magistrate may commit, on 
an affidavit taken before another magistrate } For if he may, an 
affidavit made as the foundation of a commitnient, ceases to be 
extra-judicial, and the person who makes it would be as liable 
to a prosecution for perjury as if the warrant of commitment had 
been issued by the inagistrate before whom the affidavit was 
made. 

17. To decide that an affidavit made before one magistrate, 
would not justify a commitment by another, might in many cases 
be productive of great inconvenience, and does not appear sus- 
ceptible of abuse, if the verity of the certificate be established. 
Such an affidavit stents admissible, on the principle that before 
the accused is put upon his trial, all the proceedings are exparte. 
The Court, therefore, overruled this objection. 

18.. That which questions the character of the person, who 
has on this occasion administered the oath, is next to be consi- 
dered 

19. The certificate from the office of the department of State 
has been deemed insufficient J)iy the counsel for the prisonerSj 
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because the law does not require the appointment of magistrates 
for the territory of New Orleans, to be certified to that office, 
because the certificate is in itself informal, and because it does 
not appear that th& magistrate had taken the oath required by 
the act of Congress. 

2b, The first of these objections is not supported by the law of 
the case, and the second may be so readilycorrected that the Court 
has proceeded to consider the subject, as if it were corrected, re- 
taining, however, any final decision, (if against> the prisoners) 
until the correction shall be made. 

21. With regard to the third, the magistrate must be pre-^ 
sumed to have taken the requisite oaths^ since he is found actiQg 
as a magistrate. 

22. On the admissibility of that part of the affidavit whi6h pur- 
ports to be as near the substance of the letter from (^ol. Burr to 
General Wilkinson, as thj latter could interpret it, a division of 
opinion has taken place in the Court. Two Judges are of opinion, 
that as such testimony, delivered in the presence of the prisoner 
on his trial, would be totally inadmissible, neither can it be con- 
sidered as a foundation for a commitment. Although in making. 
a commitment, the magistrate does not decide on the guilt or 
the prisoner, yet he does decide on the probable cause, and a 
lon^ and painful imprisonment may be the consequence of his 
decision. The probable cause, therefore, ought to be proved by 
testimony in itself legal, ajid which, ^ though from the nature of 
the case, it must be exparte, ought in most other respects,, tp be 
such as a Court and Jury might near., 

-. 23. Two Judges; are of opinion^ that in this incipient stage of 
the prosecution, an affidavit stating the general purport of a 
letter may be read, particularly where the person in possession of 
it is at too great a distance to admit of its being obtained, and 
that a commitment may be founded on it. 

24. On this embarrassment it was deemed necessary to look 
into the affidavit, for the purpose of discovering whether, if ad- 
mitted, it contains matter which would justify the commitment 
of the prisoners at the bar, on the charge of treason . 

25. That the letter from Col. Burr to Gen. Wilkinson, relates 
to a military cnterprize, meditated by the former, has not been 
q?!estioncd. If this expedition was against Mexico, it would 
amount to high misdemeanor ; if against any of the territories 
of the United States, or if in its progress, the subversion of the 
government of the United States, in any of their territories, 
was a mean clearly and necessarily to b^ employed, if such mean 
formed a substantive part of the plan, the assemblage of a body 
of men to effect it, would be levying war against the United 
States.. 

2Q. The letter is in language which furnishes no distinct view 
of the design of the writer. The co-operation, however, which 
is stated to have been secured, points strongly to some expedition 
against the Territories of Spain. After making these general 
statements, the writer becomes rather more explicit, and S|tvs, 
^' Burr's plan of operations is to move down rapidly from thcj falls, 
on the 15th of Nov. with the first fjve hundred or a thousand*men, 
in light boats, now constructing for that purpose, to be at NateheiJ 
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Ictwecn the 5th and 15th of JDecember, there to meet Wilkinson ; 
then to determine whether it will be expedient^ in the ^rst in- 
stance, to seize on, or to pass by Baton Rouge The people of 
the country to which we kre going, are priepared to receive us. 
Their agents, now with Burr, say, that if we will protect their 
religion, and not subject them to a foreign power, in three 
wecKs all will be settled ^ 

27. There is no expression in these sentences which would 
justify a suspicion that any territory of the United States was 
the object of the expedition. 

28. For what purpose seize on Baton Rouge ? why engage 
Spain against this enterprise, if it was designed against the U. 
States } 

29. " Thp people of the country to which we are going are pre- 
pared to receive us.'' This language is peculiarly appropriate 
to a foreign country. It will not be contended that the terms 
would be inapplicable to a territory of the United States ; 
but other terms would more aptly convey the idea; and Burr 
seems to consider himself as giving information of which Wil- 
kinson was not possessed When it is recollecfcd, that he was 
the Governor of a territory adjoining that which must have 
been threatened (if a territory of the United States was threat- 
ened) and that he commanded the army, a part ,of which waa 
stationed in that Territory, ihe probability, that the information 
communicated related to a foreign country, it must be admitted, 
gains strength. 

30. '^ Their agents, now with Burr, say, that if we will protect 
their religion, and will not subject them to a foreign power, in 
thr^e weeks ail will be settled.'' 

51. This is apparently the language of a people who, from the 
contemplated change of their political situation, feared for their 
religion, and feared that they would be made the subject of a 
foreign power. That the Mexicans should entertain these ap- 
prehensions was natural, and would readily be believed. They 
were, if the representation made of their dispositions be correct, 
about to place themselves much in the power (A' men who pro- 
fessed a faith different from theirs, and who, by making tliem 
dependent on England or the United States, would subject the^i 
to a foreigii power. 

82 That the people of New Orleans, as a people, if really en- 
gaged in the conspiracy, should feel the same apprehensions, 
and require assurances on the same points, is by no means so 
obvious. 

33. There certainly is not, in tlie letter delivered to General 
Wilkinson, so far as that letter is laid before the Court, one 
syllable, which has a necessary or a natural reference to aaiy en- 
terprise against any Territory of the United iStates. 

34. That the bearer of this letter is to be considered as ac- 
quainted with its contents, is not to be controverted. The let- 
ter and his own declarations, evince the fact. 

S5, After stating, himself, to have passed through New York 
and %he Western States aad territories, without insinuating 
that he had performed on his rout any act whatever^ which wa$ 
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connected with the enterpriae, be states, their object to be " to 
carry an expedition to the Mexican provinces/^ 

S6.,Thia filiatfemeiit may be conBidered as explanatory of thp 
letter of Col. Burr, if the expressions of that letter could be 
thought ambiguous. « 

$7, But there are other declarations made by Mr. Swartwout, 
which constitute tlie idiffieulty of the case. On an enquiry from 
General Wilkinson, he said, 'f this ter* itory would be revolu- 
^ionized where the people were ready to join thetti -, and'that^u 
there would be some seizing, he supposed, at New Orleans." 

3S. If these words import, that the government established by 
the United States in any of its territories, was to be revoiution- 
J«ed by force, althoiigh merely as a step to, or a mein oi'execut- 
' iiig some greater projjects, the design ^as unquestionably trea- 
sonable, and any assemblage of men for that purpose, would^a-* 
mount to levying war ; but on the import of the words, a difler^" - 
ence of opini on exists. Some of the Judges suppose they refer 
to the territory agaihst which the , expedition was intended.- — 
others to that. in which the conversation was held, ^ome consi- 
der the words, if even applicable to a tei'ritory of the^ United- 
States^ as alluding to a reYchition to be effected by the people^ 
rather than by the party condtrq|red by Col. Bnrr. -■ 

SQ, But whether this treasonable intention be really imputable to 
the plan or not, it is admitted that it must have been carried into, 
execution by an open assemblage of men for that purpose,^ pre* 
vious to the arrest of the prisoner, in order to consummate the 
CFime as to him ; and a majority of the Court is of opinion, that 
the conversation of Mr* Swart wont affords no sufficient proof of 
such assembling. 

4.0. The prisoner stated, that "Col. Burr, with the support of 
a. powerful association, extending from New York to 14 ew Or- 
leans, was levying an armed bony of seven ,thou sand men, from 
the State of New York, and the Western States and territcnies, 
with a view to carry an expedition to the Mexioan territories.'' 

41. That the assqiciation, whatever may be its purpose, is not 
treason, has been already stated. That levying^jan army, may or 
may not be treason, ^d tfeat this depends on the intention witfr 
which it is levied, and on the point to which the parties haye 
advanced, has also been stated. The mere enlisting of men with- 
out assembling them, is not levying war. The question then is> 
whether this evidence proves Col. Burr to have advanced so far 
in levying. an army, as actually to have assembled them. 

42. It is argued that since it cannot be necessary that the >vhole 
fifeven thousand 'men should have assembled, their commencing 
their march by detachments to the place of rendezvous, mnst be 
Bufiicient to constitute the crime. ,» 

4S. The position is correct, with some qualification.. It can- 
not be necessary that the whole army should assemble, and that 
the various parts which are to compose it, should have combined 
•^^But it is necessary that there should be an actual assemblage, 
and therefore; the evidence w^uld make the fact unequivooaL ' 

44. The travelling of individuals to the place of rendezvous 
would perhaps, not be sufficient. This would be an equivocal 
act, ana has no warlikfe appearance. The meeting of particular 

B 
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bodies of men, aud th^ir marching iVom places of partial^ td 
places of general rendez vous^ would be aucb an assemblage. 

45. Tbe particular words used bj Mr. Swartwout, are^ tbat, 
'• Col. Burr was leyyjng aa armed body of seven thousand taep.'* 
If the term '' levying /in this place, imports that they were as- 
sembled, then such fact would amount, if the intention be 
against the Uiiited States, to levying war. If it barely imports that 
he was enlisting oi^ ®i^g4ging them in his service^ the fact would 
not amount to levying war. 

45. It is thought suifioiently apparent, that the latter is the sense 
in whii^h the term is used. The fact alluded to, if taken in the 
'former sense^ is oi* a nature. so to force itself upon the.public 
view, that if the army bad actually been assembled, either togj^- 
iher or in detachments, some evidenct of such assembling would 
have- been laid before the Court. . 

47. The words used by the prisoner in reference to the seizinff 
at Ne\v Orleans, and borrowing by force from the bank, though 
indicating a design to rob, and consequemtly importing a high ol- 
ferine, do not designate the specific crime of levying war against 
the Uniied States. . 

48. It is .therefore the opinion of a majotity of the Court, that 
in the case of Samuel Swartwout, there is not sufficient evidence 
of his having levied war against the Uniied States, to justify a 
commitment on the charge of treason, 

4d. Against Brick Boihuan there is still less testimony. No- 
thing has been said* by him to support the charge, that th^ en- 
terprise in which he Waa engaged had any other object than was 
stated ih the letter of Col. Burr. Against him therefore there is 
no evidence to support a charge of treason. 

50. That both the prisoners were engaged in a most culpable 
enterprise against the dominions of a Ibreign power at peace 

. with the United States, those who admit the affidavit of gene- 
ral Wilkinson, caimot4oubt, but that no part of this crime was 
committed in the district of Columbia, is apparent. It is there- 
fore the unanimous opinion of the Courts that they cannot be tried 
in this district. * 

51. The law read on the part of the prosecution, is, understood 
to apply only to offences committed on the high seas, or in any, 
river, haven, bason,, or bay, not within the jurisdiction of any 
particular. State. In these cases thei'4? is no Court which has par-« 
tic ular cognizance of the crime> and therefore the place in i*hich 
the criminal shall be ^pprehendied, or if he be apprehended 

, where no Court has ^xdusive jurisdiction, that to which he is 
first brought shall be 3ubfi^ituted for the place in which the of 
fence was committed. 

52. But ift this case atribunal for the trial of the oflenpe where 
it may have been committed, had been provided by Congress ; 
and at the place where the prisoners were 9ei«ed by the autho* 
rity oif the commander in chief, thefe exists ^uch a tribunal, it 
would be too extremely dangerous to say, that because the pri- 
soners were apprehended, not by a civil magistrate* but by tile 
military power, there could be given, by law, a right to.try the 

- persons so seized in any place which the general might fletect, 
and to which be i»ight direct them to be carried. 
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S5. 'the act of Congress irhkshi tie pri$oa0rs are' ^^^^ 
have violated, dtescribas as offenders, those who begin to set on 
foot, or provide or prepare the means for aiiy militar;f expedition^ 
or enterprise to he carried on from thenoe against the domin^ 
ions of a foreign princf or State, with whom the li<nited States are 
at peace. 

: 54. There is a want of precision in the description of the of* . 
fence, which might produce sqnje difficulty in deciding what oa&ea 
would come within itj but several other qaestions .arise/ which a 
Court consisting of four Judgss fihds ikself unable to decide ; and 
therefore, as the crime with which the priso4ers jstand charged 
has not been committed, the Court can ont/ direct theiii to be (lis- 
charged. This is done with less reructarfoe, because the discharge . 
does not acquit theth from- the offence which there is probable 
oause for supposing they have been committed on ; and if thos^ , 
whose dut^y it is to protect the nation by prosecuting the offenders 
against the laws, shall suppose those who , have been (charged 
with treason to be proper objects for puriishment, they will, 
when possessed of less exceptionable testimony, and when aWe to 
to say at what place the offence has been committed^ institute 
ilresh proceedings against them, 
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D^posUiohJofCotonel.Cufhing^. 
On or aboait the 8th df October, iSQd, 1 was sittipg at the din- ^ 
ing table in my quarters at Natchitoches witE General Wilkin- 
son, when a gentleman entered the room gnd enquired for Col. 
Cashing.! rose to rcceivf^^him, and he presented ta me the letter 
from General Day tpQ^ of which the ibilowing is an exact cop/^ 

ELizABETH-Toirjr, K. J. ./% 27, 180». 
'f JOeae Sir— Thif will be bpsented to you "by my nephew, a 
son of the late General Matthias Og den, who commanded one of 
the Jersey Regimentsln the Revo lutipnarrW.ar, and whom you 
probably relcollect.^ H^ is on his way to }5ew QHeanS, and iiS aa- , 
vised by me to call at your post, if it should be fort Adams, or 
elsewhere upon the Mississippi, as T am told it is. l^ts merits and' 
the esteem in tVhich he is^ held by me^ make me i^nxious to procure. . 
for him a welcome' reception, even for the shoirt stay of a few 
hours, that he will l^ able to make iitith yoii. 

**Any instance offri^endly attention or assiaiatiCe shewn to hirrf, 
and his yery worthy companion Mr. Swartwotit, will begratefula^ 
ly acknowledged, and regarded as a faver co^erred 04" 0ear Sir, . 
Your siricerc friend,^ 
And very humble* scrvanti 

(Signed) JfONATHAK DAYTON, 

Colonel Cashing. 

' ■ ' (K) . 

^ Phixapelphia, Jkfyf^, 1806: 

Dear Sm— Mr. Swartwout, the brother of Colonel Svvartwout.^ 
of N ew York,1[)eing on his way down the Mississippi, and pre* 
suming he may pass you at samo post on the river, has requested 
of me a letter of introduction^ wA»6h t give wild pleasure* as ho 
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is a most amiable young: man^ and highly refipe<;table from his e)ia* 
racier and conncctionst I pra;» yoii to afforn him any friendly ofr 
ftrs which his situation may require^ and beg you to pardon th^ 
(rouble which this may give you. 
With entire respect. 

Your friend and obediejit servant, 

- A. BURR. 

His Excellency General Wilkinson. 
Mr, Swartwout. ' ^ 



Copy of a letter from General Dayton to General Wilkinson, 
written in cypher, except those parts printed m Jtalicks Thiscy* 
pher was designed by Gen. Dayton, a^d founded on tfee Hiero- 
j^lyphics kn^wn to Gen. Wilkinson and Cel Burr. 

"" , July 24th, 1806. 

It is now well ascertained thafc you are to be displaced in th^ 
n^xi sessidn. Jefierson will aifect to yield reluctantly to the pub- 
lic sentiment, but yi0ld he wUl. Prejjiiire yourseiiHherefore for if: 
you know the rest. - . - 

. You are not a man to despair or ev^n c^espo^nd, especially when 
such prospects -ofier in another quarter. Are you ready i Are 
yournumerons associates ready ? wealth and glory, Louisiana and 
Me^co— /^Aa// Aar^ time, to receive a letter from \^ou he fore 1 set out 
for OA«o.'*— O H 1 O Address one io me here, and another to me in 
Cincinnati. , Receive and treat my ;icpbcw affectionately jas you 
moidd receive your friend, \ . •' ' 

DAYTON. 

JF'ROMTHE RieHMOND ENQVIEBR. 




ing the late, trial. They may 
serve to gratify their curiosity^ and afford some amu8eiu(?nt for 
anid)ehpur. .; 

Oener^l Wilkiiisan and Burr began their cof respbndciice in 
cyj)her,.abotit the y^ar J8od, or 1861, and near the peuod at 
which the latter ascended the chair of the Yice-Presidency. For 
this purpose they adopted th tee different^ cypheiCs The first of 
tbcse is called the hieroglyphic cypher, artd was invented by Ge- 
neral Wilkinson and Captain CarnpbelhSmith, as long ago as the 
year 17(>4, *95, or *06, for the ptirpos^ of communicating cbii^denr 
tially A«rifb General' VVillciftson's qlHcersin the western country, 
(Another cypher of a somew h at sim i 1 ar con&truc"tion, w as devised 
f by Capt. Smith in 1791; in which the hieroglyphics representing 
i^hc President and Vice-President, 4re the^amo with th&se usedia 
the cypher with CoLBurr.) The second is denownated the cr^i- 
irary alphabet cypher, aW was formed by Burr arid Wilkiiisou, iii . 
tie year 1799, or IbOO. The third is styled /Ae Dictionary cypher ^ 
and was adopted by tb«(ii in the yeajr 1800. The famous letter 

^ • - ■•■'.■■.•■- 
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from Burr to General Wilkinson, of l2Sd July, 1806, delivered by 
Swartwotit at Natchitoches, «nd its duplicate of 29th of thesam^ 
month, conveyed by Bollman, were written partly in each of 
those cyphers, and partly in English. 

The foUawing is a specimen of the Meroplt/phic cypher r 

President, . O 

Vice-President, 

Secretary of State, "^ &c. 

These characters representing the opposite words, whenever 
they occur in a letter. 

The arbitrary alphabet cypher, was in fact, nothin^^ nipre than 
a substitution of other characters in the place of the letters, 
whiqh actually eompose the alphabet, and instead of the figures 
from 1 to 10. . * , 

rv A B C D E 0,^ 1 2 o. 

Thus : _ , i . ^ . \ . A ^^- T ' ^ * *^' 

With these new signs words were composed, and nttn^bers re-* 
presented at discretion. 

Tlie dictionary cypher, was of the following description. The 
Wilmington edition of the year 18(^0, of Entick's pocket diction- 
ary, served as the k;ipy, by which such parts of the Jitters as were 
wriit^a in figures, were to be interpreted. For example 5 if the 
figu; es 3, 4, were used ; the figure $ painted to the page in the 
hook, and the 4 to the number of the Word intended, countings 
from the^top, in the first or second column on the page : which iat«« 
ter circumstance was also indicated by a slight mark above or be- 
low the 4. 

Gen. Dayton's letters of 16th and 24th July, which were for- 
warded In company with purr's, by Swartwout and Bollman, 
were written partly in the hiereglyphic and arbitrary alphabet 
cyphers above described ; partly in English ; but principally in 
J)ayton's oWn cypher, called the cypher of which the key- word is 
France. 

It is composed in the followii^ manner : the letters of the al- 
phabet are i\umbered thus ^ 
* 1 2 3 4 5 . 

A' B,; G VD • E •^^• 

In order to decypher a letter, or passaged of a letter written 
iin cypher take the first letter of the key -word F; fix on that 
letter in the series of the alphabet ; count^forward from th^ let- 
ter, as many letters as are equal to the first figure in the cyphered 
letter; as ^ for example, wnieh will give I; and I will be the 
first letter^^'of the first word. Then take the second letter of the 
key-word, as R ; and in the same manner, as in the first instance, 
count for^rard as many letters as are equal to the second figure, as 
i, which will give the second letter, T, which completes the first 
word, IT ; continue in the same way with the ensuing letters of 
the key -word, till they are finshed ; and then begin again: thus 
going through the key-word ^ain and again till the letter ii 
completed. ' 

In the cyphered letter, the figures, or aggregates of figures, 
^ representing words^ are separated by commas. 
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Tliore was anoiber cypher in nsc ambng sodmI of the licoom- 
Alices in this enterprise, .the kcytvord of which was CUBA. The 
use of this cypher may be underatood £rom the following acheoi^ 
and explanations : 
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In order to compose a letter in this species of cypher, find in 
the column under the £rst letter in the key word, the first ietter 
df the word which you wirfi to write, and the figure opposite to 
this ietter represents the first letter of that word. To nnd the fi- 
gure expressive of the second letter, look for that letter in the 
second coluroh, and the figure opposite to that letter, represents 
the second letter in the word. Continue in the same way, with 
respect to the other two columns, if it be a word of three or four 
letters. But if it contains more than four letters, you mast re- 
turn to the first column, and proceed in the same manner ; that 
isp the fifth letter of the word is to be found in the first column 
under C ; the sixth letter in the second columta, and so on. Thus, 
if Hope was the first word in the epistle^ look for the letter H in 
the first column under C, which is d|)posite to the figure 6, as the 
yepresentative of the first letter; the letter O is to be sought for 
in the second column, and is represented by the number 21 } and 
•0 on with the letters P and E. ^ 

In the cyphered letter, the figures representing letters are se- 
parated by commas ; the words are separated by periods. 

The reader will immediately perceive, that besides/Vfl'nde and 
Cuba, any other words might be used as the key-words of these 
crypliers, according to the discretion of the writer and his corres- 
pondent. The difficulty of discovering the key to one of these 
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ejphtrtd kttcrs, Would be still further augmented bjr the Vrl^ 
tir's shUUnghis iey yrSrd for different epistles, according ifco sqdio 
rnle prericJusJy agreed upon. The difiiculty would be incalcula^ 
bly increased, if the writer not ^uly continues to shift his key 
word, but the cypher it$elf. 

There was another Cypher in u^e* the key-word ALSTON; of 
the principle of which we have not yet received an explanation. 

Sir — I hare concluded to undertake the land fiurckose whicii 
wttalkei of last winter and deterimet iQ go on the lands this fall | 
any number of settlers .could be had on this side the mountains^ 
but I should prefor in have the greater jp art from t|i« wester4 
country^^you promised to write about the horses j but have hear j 
notbingfrom you, and suppose there will be no diiHculty on tha^ 
head— -The money for tfie first paymeht is now ready— I shall be 
att Frankfort ubouih the ISth Augus and hope then to meet you and 
Col, Lynch tliere— It is quite necessaty that I should see Lynch 
as I shall be provided with cash to go on vigorously with our 
'speculation^ — Some of the concerned are now on their w^y to see 
you and will be with you nearly as soon as this letter--r-Plcasc to 
encourage them and give them a ^ood acount of things. 
Your humble servant, ^ 

' (Signed) i. ' A, STEPHENS. 

' Jo^ffn Peters/csq. -^Nashville. , ^ 

(N) 

Letter from from Doctor Boltman ioGefieral JVilkimoUy of the 27 tH 

September, 1^06, 

^zwOnt^AVSj September ^7^1^06. 
Sm— -I have the honor to for wiird to your excellency, the en^ 
closed letters, which I am ebarged to deliver to you by o^ur mu- 
tual friend. \ , 

I shall remain for some tinie at this place, and shall be glad t« 
learn where ^nd when I may have the pleasure of an interview 
with you. Have the goodness to inform me nf it, and please to dF^ 
rect your letters to me to the care of Messrs. Chew and Relf, or 
enclose under cover to them. ^ 

I have the honor to be. 
With ^reat i;espect. Sir, 

Your excellency's most obedient servatnt, 

(Signed) ERICK BOLLMAN. 

Gen. WilkinsOft* ^ 



roj ^: 

July lUh, 1807,/ 

• My Dear FaiB^'D-^Aayou are said to have removed yourhead 
quarters dO)vn the riyer, and there is a report that the Spa- 
niairdfi intercept -our mails^ wbicb pass necessarily through th^ 
territory occupied by them, in order to reach you, I think prT)- ^ 
per to address you in cypher, that the contents may be concealed 
from the Dons^ if khcy make mtr^Q aa to open the letter. Take 
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the folldwihg for the catch-wbrd or check-word, (and you m^y 
rery readily decyphcr the figures) viz. in your own hieroglyphic 
£•] ;but in your own alphabet thus^ [hieroglyphics.] 

Every thing, and even heaven itself appears to have consfpired 
to prepare the train fdr a grand explosion ; are you also ready ? 
For I know you flinch not when a great object is in \iew — Your 
present is more favorable than your iate position, and as you can 
retain it without suspicion or alarln, you ought by no means to 
retire from it until your frifcnds join yon in December somewhere 
On the river Mississippi, Under the auspieies of Bnrr and 
Wilkinson I shall be happy to engage, and when the time arrives 
you^ will dud me near you. 

Write and inform me by first mail what may be expected from 
you and your associates. In an cnterprize of such' moment, consi- 
derations even stronger than those of afiection impel me to de- 
sire your cordial co-operation and active support. 

DAYTON. 
Wealth and honor, 1 ; 
Adieu, y Burr andPFilkinson: 

Courage and union. J 

Let me hear from you by mail, as well as by the first good pri- 
vate conveyance, and believe me with thf best wishes for your 
prosperity and happiness most truly, '* 

Your friend atid servant, • 

JON A: DAYTON. 
If you write in cypher, > [Hieroglyphics] 
use the same words, viz. 3 V'T— O — /A 

Note. The key- word to this letter in cypher i& France, " 

m . 1 

Ejoiract of a kUer froiu Jamei L. Donaldson , esq. io GeneralJame* 
Wilkinson, daUd Natchez, October 30, •1806, 

** Michael Myers, arrived here to day in fifteen days from St. 
fcours^ on his way to New Orleans. He made a communication to 
me with perniission to transmit to you, which might stagger even 
credulity ; of this ijiformation he smjs he is certain ^ iuid most 
lirmly believes in the intelligence he communicates. This is 
neither more nor less, than a plan to revolutionize the wi^stern 
country has been formed, matured, and is ready to explode ; that 
Kentucky, Ohio, Tennessee, Orleans and Indiana are combined 
to declare themselves independent on the 15th ol November. — 
That proposals have been made to some of the most influential 
chafaotersat St. Louis, by an accredited agent of the conspiracy- 
to join the plan. That this person, whose name Myers refuses 
io reveal, is jn a most respectable line of lite, and had the most 
unqiiostionable vouchers ot his mission in Fi^ench and English. 
That he declared, if wio«rj/ was necessary, that it might be com- 
raanded.to any extent. It is proper to acid, that the persons thus 
applied to at St. Louis, altogether refused to concur in any plaa 
of the kind, saying, that it should be only superior force, that 
should dispense with their o^th of fidelity to the Uiiited. States. 
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r^* Tlis tti^ all appear to a petson ad well ^quainted as you 
*^ are wi'tli the politics of the western eountry^ as a second Span*- 
^* ish coi^spimci^, a&d as. such be ridiculed, and such is my im^ 
f' pressivn qf the wonderful plan. But Myers so firmly believed 
-*' jt, that having set forth on hisjourtoey by land, to the United 
*' States, he was induoed by Ijis fears hastily to return to arrangd 
'^ his business at all events, and prepare for an explosiot^; He * 
"most solemnly protests the truth of, the eommnnication/ and 
/' declares there are only four persons in St. Louis who are privy 
*' to the disclosure made by the secret agent. It is not iraproba- 
*' hie that this may be a *^ Ruse de g^uerre/'a^ stratagem ^ci on 
** foot by thepatron^of the Western World, to foiBter and keep 
" ialive the dissention, which, eXcited by the pretended exposi*- 
'^ tion of ancient conspiracies, may be fanned into a flame by . 
'*^ spreading an alarm of an immediately and pressing treasonabte 
^/ combination. This I am apt to believe/is the ease, and in or- 
f* der m^re fully to succeed, they may study and affect mystery, 
" as better calculated to excite suspicinn, and that they may have 
*^ the honpr of a JVew Discover^., However, be ihe matter as it 
'*^ inay, I commiinicate it to you as I received it, and have Only 
'^ to regret, that you had it. not in person fro^n Myer^s informa* 
*' tion/of whiclj, whatever yourjudgmentjmightr pronounce^. the 
^ solemnity df his ^eriion and his certainty of the plan (altho* 
" heWasnotat liberty to divulge the kneans) must have stagger- 
^^^, pA ihe mmi. capable of believing it/' 

- .' ' ' ' ' ■ ■■ ' — "^ — — • ,'■'.-' ^" ■ ' 

. ^. , CQJ - ■■- / 

Your letter of the 6th inst. has been duly received, Su^KitSf 
ing thai you will be much engaged this inofning, J defer waiting 
on your excellency^ till you will be pleased to inform me of the 
tihie when it will be convenient to ybu to see me; 

I re;nain with creat irespect> , 4 

Yoiir Excellency's 
Most obedient Servant, . : '^ , - 

(Signed) ERICK BOLLMAN/ 

New-Orleans, 25th Nov. 1806. < 

His Excellency General Wilkinson, Faux- 
bour^, Marigny, the house between Ma- 
dam Treyigne & M^le M'Carty. 

' ' ' ' ; ^ * ' ■ - . 

r St. Louis, Jfdy 6^A, 180^. 

Sir, 
You are to embark to-morrow, and will sail early the next 
morning with Lockwobd's and Strong^s Cos. for fort Adams, 
and on arriving there, you are to add Campbell's eompany to 
your detachmetit, and must proceed without a moments unne- 
cessary delay up R«d river, to Nachitoches, where you are lo 
take the eommand. 

The p0int of your destin^iqn bein^ deemed at present a cri- 
tical o^ne, it is desirableyoiir companies should be kept complete ; 
to the establishment and for this purpose, you are to make ^uca 
disposition of the recruits ordered from Tennessee or elsewhere, 
as may be found necessary. 

Vol. 3. E 
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Your remote position irom the posts east of the ^listsiissippi, 
tenders it convenient and necessary thai they should, sl9 hereto- ' 
fore, report directly to and receive orders from head quarters ; 
but the commandants are to report to you. monthly, anJ^. will be 
liable to your orders ts senior officers of the district^ i* hcnever 
the public service may require the interpositiou of your author i- 
ty» which should be made with due caution to avoid clashing 
ivith the arrangements %rhich inay issue from head quarters. 

The posts west of the Mississippi are i^tibjrct to your immedi- 
ate command^ and are to be governed accordingly. You are to 
appoiilt General, Courts Martial within the limits cf your dis- 
trict, and ar# to decide ou all sentenceb which may not afiect a 
Commissioned oiEcer agreeably to the rules and articles of war. 

At the distance which 8epar«'ites us, it would be vain and pre- 
sumptuous to prescribe precise rules for your conduct in com- 
mand, where the occurrence of incidents and change of circimi- 
stances may be so unexpected and variable as to hafile anticipa- 
tion and to render positive orders destrue^tivc to the interests of 
the country. - You are therefore to mfcetthe public service with 
a sound discretion, and will be held responsible ibr events. 
The trust is a high and important one; bat it is with singular 
pleasure I can observe, that my Jong experience of your judg- 
ment and capacity, leaves no doubts on mvj^ind, the result will 
justify th« public confidence^ and prove honorable to your name 
and profession* 

1 will therefore submit one observation only to your considera* 
tion ; it H, that you should not fall to employ the force confided 
to your command, wherever it may be found most necessary, to 
protector defend the rights and interests of our country within 
the sphere of your authority. 

With tlie warn>est wiishes for your fame and happiness, 
i am. Sir, , , . , 

Your faithful friend, * 

and obedient sei'rant, * 

JAMES WILKINSON. 
Colonel Th : Cushing, 
^nd Eeg*t. lnfantr\f, 

• '-? ' 

Instructions from General Wtlkinson to Colonel Cushijig. 

St. Levis, May 8, 3 806. 

1 o'clock, A. M. 

Sib, 

Advice yesterday received from Major Porter, makes it ipy 
duty to direct the acceleration of your movements 'by every, 
practicable means, and I trust that in the presept st^te of the 
waters, you may reaoh fort Adams on the f 0th inst.. 

On arriving at that post, the information you may receive, 
must determine the course of your conduct ; should the Spani- 
ards have resumed their positions east of iJie Sabine, Or assumed 
a menaciog aspect at Nacogdoches, you must add to your com* 
mand every man at fort Adams, excepting a mere locurn tenens, 
leaving orders at that place for Lt. Col. Kuigsbury to iall down 
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^io the mouth of Red river, and tb^e wait ihe return of a siiffi- 
eient number of your bar^s for his traijspori to the high grounds, 
from whence it may - become expedient for you to march the 
whoSe of your coinmand excepting the boats crews. 

I hope Major Porter may have taken the precaution to trans- 
mit the executive a copy of the information he b^s forwarded to 
me, and that you may receive from that source, at an early pe- 
riod, decisive instriictibns far your'governmeint ; in the mean 
timc,^Ao* war ke our trade ^ it is not only opposite to the genius ^ 
and disposition of our country, |>ot also to its substantial inter- 
estsv The sword must not, therefore; be drawn but in the last 
extremity, to punish outrage, to resist invasion, ©r repel an at- 
tack. ' ; 

Should indications justify it^ (and you must take measures to 
ascertain, if possible, ibe designs ,of your neighbortei) you are te 
call to your aiid every maw who can be safely spared from the 
garrison, uiider your orders, and will employ every pains and 
exertion to put them in the highest state of fitness for ofiensive ; 
^operations. 

, You will find* in the hands of Major Poiier an order from the 
Secretary at war, which might justify you in pushing your neigh- 
bors beyond the Sabine river, should they h^re r<?crosBed it to 
the eastward. But as it appear^irom the^publio prints, that a 
. psMjific negociation has, on our part, ensued these orders, you 
must not strain their iconstruction tofavor the effusion of blood, 
and involve our country in the certain <;fllumi ties and uncertain 
events of war. / " ^ 

Learn with all possible precision, the force, composition and 
station of the troops opposed to you : be yourself jarepared for 
combat, and if a conflict must ensue, liaving previoasJy anima- 
ted yourmen by a strong exhortation, and sworn your o£Scers« m 
^heir presence, to fall or conquer, make your onset with the bay- 
onet, ancl youT own glory : the honor of our arms, and the inter- 
ests of the nation, will be ensured s^nd maintained. 

Wishing you life and laurels, 
health and fame, 
I am, 
your faithful friend, 
and I'cllow soldier, 

JAMES WILKINSON. 

Col. T. II Cashing J Ti si Reg. U,^. Infantry. 

P. S. You are to take with you from fort Adams i|xi 8 inch 
howitzer, which you will find there properly equipt^ind limply 
ammunitioned. 



Extract of a letter from Generai James Wilkinson to the Ho^rahie 
Henrif Dmrbourn, Secretary^ of war, dated Natchez^ Septet6lfer 
Uh, 1806. 

•* 1 arrived at this place last evexiing at six o'clock and 'addres- 
sed a note to the Secretary of the territory (Gov. Williams be- 
ing absent,) of which you have a copy under cover with his an- 
swer y this morning 1 waited on him, and have seenihe ^ian a- 
(it>pled by Covcryt^r Cl.i^ibonje ^nd himself, the first article of 
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which appears to be in direct opposition to your order rcspwt: 
ing the removal of the Spaniards from Bayou Pierre, to which 
place I understand, they have fallen back, from the vicinity «f 
Adayes, and 1 hop^ they may continue there until my arrival at 
Nachitoches; for which place I shall commence my journey the 
moment after I have arranged with the Secretary of the territo- 
ry for suqh auxilary force of militia, as may eventually become 
necessary from his jurisdiction; Governor Claiborne has, I under- 
stand, arrayed the militia in the western countries of the territo- 
ry of Orleans, but I shall discourage their march, until 1 have 
penetrated the designs of the Spaniardsy and may find him deaf 
to the solemn appeal which I shall make to his undertaking, his 
interests and duty. 

Let the President be assured. Sir, I shall drain the cup of con- 
ciliation to maintain the peace of our country, and the sword 
shall now be drawn, but in the last extremity, after reason and 
remonstrance have failed to jjreserve inviolate our territory east 
of the Sabine, but at the same time, that an awful responsibility 
retains the inclinations and ambition of the soldiers in this ietn- 

r irate course of conduct, in opposition to the order which I think 
discern in the executive offices, of these territories. I will 
pledge my life to him that no act shall be suflered within my 
knowledge to tarnish the national honor c^^etiect the lustre of 

his administration. 

If the precautions' furnished by mj instructions to Col, Cusli- 
ing, of which I transmitted you a copy from St. Louis, have pre- 
vented the effusion of blood. I must believe I have done some 
good to the State, because tb^' retrospection of the Spaniards has 
rendered the ultimate appeal nnnecessary at least for the pre- 
sent, and nothing can be lost and every thing may be gained by a 
little delay, it seems better the opportunity for exciting hostili- 
ties should have escaped rather than it should have been seized 
on to let slip the dogs of war, before the eftept of conciliatory 
measures had been duly trusted. 

The retrogade of the Spaniards are not accounted for but may^ 
he ascribed to three causes, the unheal thiness of the tropps, the 
want of forage for the immense cavalcade with which they 
are incumbered, or the failure of provisions, but as they would 
scarcely have made so formidable and bold an advance in the 
face of theprohibition uttered by Major Porter, without positive 
orders from the competent authority, it is reasonable to presume 
when the eause of their retrogression has been removed, they 
may resumetheir former position, for which events someprepa- 
ratory arrangements must be commenced. The Spaniards who 
have approached Nachitoehes being all mounted and without ar- 
tillery, and each private being obliged too keep up four horses 
and a mule for service, out of his pay o) an hiindred dollars per 
month, it will be impossible for them to maintain a fortification, 
but the same circumstance will enable them to refbse, or to give 
battle io our infantry at their discretion ; to remedy this dis- 
advantage and enable me, should 1 be forced to ^pea) to arms, 
to drive them efieetually beyond the Sabine or to cut them up, I 
shall endeavor to procure about four or five hundred dragoons and 
moqinted militia from the t«^d territories^ unless I should find 
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tbera so incautious as to enable me, by a forced march of the est a- 
Wishcd troops, to surprize theit camp under cover of the tiight; 
but this is «carcely to be expects, if the eommaiidiiig ofilcer 
possesses'a ispark oi^ militkfy kripwledge or experience 

A blow once struck/ it would appear expedient that' we should 
i^ake every ad vantage of it, and if men and means are fur- 
nished, - 1 will soon plant mir standards on the l:el\ bank of 
Gratid River. But 1 must beg leave to remark to vou, that for 
distant operations, oi^ the protection of our western frontier 
againat tht? predatory incursions of the Spanish bavalry, a body 
of mounted men ij^absolutdyindispensibie. 



Copy of ■ a Utter ^ frofn Gmcml Jfilkinson (e the Seereiar^ at JVar. 

- . ■ -^ - ■ • 

V IIc(}d (garters, NmchUoch^s, Oatober 4> 1806. 

Sir— I yesterday morning received Go vcruorCordero'fi answer, 
to my address of the 5:'4*^h tilt copies of which you have under > 
cover. The varied style of this letter, when contrasted w ith those 
of Governor Herrara and Coloaci Gushing^ and Governor Clai- 
bofne, combined to the circumstances of the J^panish troops hav- 
ing recrossed the Safekinc to a man, has inducea mequihe ground 
of economy and expediency also to discharge the mill t^iawio 
had reached this place, ancl to countermand Uiok.c under march, 
excepting about one hundred d ragoons and mounted infantry, 
whom i shall retain in service, crfttii I am apprized of the deteV' 
. ininationof the Captain General Salcpdo, to watch themov^m^»t3 
of our neighbors, to prevent their sitiister, intrigues with our dis- 
affected citizens, atnd should they re-enter our territory, to aid 
the established tioops in expelling them. 

The Spani^ards raised his carnp at Bayoii Pierre on the 27th 
ultimo ; traversed the country to theitiigh way, leading from this 
place to Nacogdoches, which he intersected on the J^^Uth, about 
twenty-six miles in my ijront, and on the 30th crossed the Sabine 
and took post on the right bank, where Colonel Gushing left him 
the first inst. But notwithstanding I have been determined to di- 
minisii my Ibrce, as the pretensions of Governor Herrara have 
not been\ retracted, nor our jurisdiction acknowledged, and as 
>;he position taken on the right ^baak oF the Sabine, is a material 
departure from the state of things at the surrender of the pro- 
vince to us, and exposoH cur territory to immediate invasion, 
i shall continue my preparations for xlefence andoiience, and to 
wipe off the species of stigma which cavalliers may attach to the 
Spanish repossession of tlie ground, from whence vve had driven 
them ; to giv^e confidence to our friends, tO, confirm the wavering 
and the disaffected ; and above alt, to assert unet^ui vocally the 
pretentions of the. government, 1 have taken post within the li-* 
mtts claimed by the oflicers of Spain, and in a few days shall 
inove forward to the east bankof the Sabine, where 1 shall waii 
the arrival of Captain General Salcedo. Were I required to justi^ 
fy this step, I should reply, that the U. S. having forced a Spanisj^ 
guard to retire from a position within their acquired territory'^ 
til at power protested against the act, denied their pretenmonp* 

\^ 
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\ 
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and armed for the avowed purpose of recovering ilie ground fron> 
wiiicli they had been driven. That a ^^panish cominaoderof respec- 
la')ie rank, at the head of a considerable force io military array, 
lijd not only recover IIjc ground/ but took, a position much nearer 
to ourbarncr, aud far within our limits, ^1 hat this olScer ciaini- 
r J the jurisdiction of the country cagt of the Sabine, to the Arroyo 
Hondo, and in behaif of his master the king of Spain^ and <te- 
clarcd his determination to protect and defend it as such. Were 
you to sutler such outrages upon the national sovereignty to pass 
over without notice, injurious interpretation* might be levelled 
at our military character, and our forbearance inigiit he construe 
ed into a tacit dereliction of our claims. 

Under tJiese circumstances, and to do away the shadow of right 
which the Spaniards may endeavor to found on their po^enor 
occupancy, 1 feel it incumbent on me to take possession of the 
controverted tract to its utmost verge, where my coiidaet wilJ be 
regulated by that of my neighbors, wha the last evening occapi> 
ed tli« spot where Ck^lonel Gushing Iclife him on the first instant, 
with his advanced guard mounted immcdiateiy On the bank <rf* 
the river •, but you may rest assured nothing shail be done on my 
part to excite unreasonable jealousies or provoke hostilities, and 
therefore to prevent the misinterpretation of my movements, I 
have taken the precaution to write Govei^^or Cordero this day, 
warning him of my i^^leutions, and the motives by which I am ac- 
tuated agreeably to the copy now transmitted to you. Of tbc 
militia from this territory, about four hundred have turned out, 
ivhich was more than! expected. From the Mississippi territory 
I have not yet heard, and therefore cannot say in what force they 
are advancing;! liave hope from the aspect of Mr. Cordero^s 
letter, and the actual sta:te of their military at this monjent, of 
which I have acquif ed the most clear and pai*ticular knowledge, 
that our dilferences here may be adjusted on honorable terms and ^ 
witho'^t bloodshed. I shall however be prepared for events, and 
will keep you regularly advised of every material oc.cutr re i^ce. 
'With great consideration and respect, • - 

1 am Sir, ' s , 

Your obedient servant, 

JAS: WILKINSON, 

' like Honorable IlenrTf Dearborn, i§e(:rctari/ of TVar. ' ^ ' 

■ ■*■ M ' m 

■ . . ao ' 

Lciier from . General Andrew JfacLscn, to his Excellency Wiiliam Q, 

C. Claiborne, 

' Sir. — AUhoiTgh it is a long-time since I wrote you, still that 
friendship th;it once existed, remains bright on my part, and al- 
though since I have had the pleasure of seeing yon, 1 have wad- 
ed through d i 11 iculf and disagreeable scenes, still 1 have all that 
fondness for my old and former friends that I ever had, and their 
niempry has been more endeared to me by the treachery 1 have 
4pxpcnenced since i saw you, by some newly acquired ones. In- 
<lccd 1 fear treaciicry has become the order of the day. This in- 
duces ms to write you. Put your town in a state of defence, or- 

^anlze your niiiicia, and defend your cify as well against internal 
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enemiea as external : my knowledge does not extend so far as to 
autJK^riae me to go into detail V but 1 fear you will meet with au 
attack: from quarters you do not at present expect. J3e upon the 
alert; keep a watchful eve upon our Qeneral and beware of an at- 
tack, as well from our own country as Spain. 1 fear there k 
something mttcn in the State of Denmark. You have enemies 
within your own city, that may try to subvert your governme;ut» 
and try io separate it from the union. vYon know I never hazard 
ideas without good grpunds—you will k^ep these hints to your- 
self. But I say again, be upoa^the alert; you/ govern ment 1 1'eax 
is in danger. , Ifear there are plans on foot inimical to the union, 
whether they wiH be attempted to be carried into eiiect or not { 
cannot say ; but rest assured ihey are in operation or 1 ca!cula.te 
boldly. Bewareofthe month of December. I lov^ my counti-y and 
gov^ernment— 1 haj^e the Donsv I wonld delightto see Mexico re- 
duced, but I will die in the last ditch beilare I would yield a fyot 
to thi^ vI>Gns, or see the union disunited. This I write for your 
9wn eye and, for your own safety ; profit by it, and the Idesxjf 
lHarch remember. ; * • 

. With sincere respect, I am as usual/ 
Your sincere friend, / 
(Signed) ANDREW JACKSON, 

I ■ • ■ ' i 

.1 ^1, !■ ' / ■ . , 

Cop^ofu letter from William WliUeyto Col. Andrew Bark ^ of New 

Orleam. 

MiBDhETK^i^, December t2, ISOQ. 

Dbar Sir— Expeet a large military force to take possession of 
iof yaujf city-— should it not happen before this reaches you, yoa 
may look out with hourly expectation of seeing it headed by Col. 
Burr, , . 

This is intended^ should you 6ee it in time, to apprise, in order 
that you may be in readiness to take your ad v^antages of the tixpes 
—A number of persons from this neighborhood are engaged in 
this expedition, among the number is your old acirquaintance Mr. 
A. Kalston; 

BelieVe me to be, though much disappointed, still respectfully, 
yours. 

(Signed) r Wm. WHITE. 

CoL Andrew Burk, New Orlean$, 



Instructiofi to Lieutenant Pike. 
, St. Lewi«, June 24tb, 1806. 

You are to proceed without delay to the cantonment on 
the Missouri, where you are to embark the late O^age captives, 
and the deputation recently returned from Wa^hin^ton, with 
their presents and baggage, and are to transport the whole up 
the Missouri and Osage rivers to the town of the Grand Osage. 
The sa£p delivery of this charge at the point of destination, 
constitutes the primary object ot your eiLpedition, and therefore 
you are to rao\ fi T/ith such caution as may prevent surprize from 
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any hostile band, and are to repel with your utmost force any 
outrage which may be attempted. 

liaviog salcly deposited your passen^rs and their property, 
you are to turn your attention to the accompli«ihnient oi' a perma- 
iie;it peace between the Canzas and Osage nations, for which pur- 
pose you muatefiect a meeting betw ecn the head chiefs of those na- 
tions, and are to employ such arguments, deduced from their 
own obvious interests, as \<^eU as tiie inclinations, desires ami 
commando of the President of the United States, as may facili- 
tate your purpose and accomplish the end. 

A third'object of considerable magnitude will then claim your 
coDsidcratioik It is to ctlcct an 'vkj^cry'iew and establish a g'jod • 
understanding with tiiC Ya,i,t:tns, l,e,tans, or Cammanchees. 

For this purpotjc )ou imist interest W hiteh.iiir of the Grand 
Oiage, with whom and a fc;uitable deputation you M'ill visit the 
Puiiis licpubliqne, wjicreyou may find Interprciers, and inform 
yourseii' of the most feasible plan, by M'hich to bring the Cam- 
mancheesto a conference.— -Should you succeed in this attempts 
and no pains must be spared to cfic'ct it — you will endeavor to 
make peace between that distant powerful nation, and I'le na- 
tions which inhabit the country between us and ihcm, particularr 
]y the Osage ; and iinally you will endeavor to induce eight or 
ten of their distinguished chiefs, to make a visit to the seat oi* 
government next September^ and you may attaeh to this deputa- 
tion four or iive Panis, and the same nuuibcr of Causes Chiefs. 
As yoXir interview with the Cammanchees will probably lead 
you to the hea<l brancliesof the Aikausaw and Red Rivers, yon 
may find yourself approximated to the settlements of New Mex- 
ico, and therefore it will be necessary you should move with 
great circumspection, to keep clear of any hunting or. reconnoi- 
treiug parties from that province, and to prevent alarm or <itfence i 
because the ailiiiv of Spain and the United States, appear to Ue 
on the point of amicable adjustment, and moreover it is the desire 
of the President, to cultivate the friendship and harmonious iB- 
tercourse of all the nations of the earth, and particularly our 
near neighbors the Spaniards. . . - 

In the course of yourtour, you are to remark particularly up- 
on the geograplucal structure; the natural history and popula- 
tion of the country through which you may pass^ taking partieu- ^. 
lar care to collect and preserve speeimens.of every thing' curi- 
ous in the mineral or Botaaicul worlds, which can be preserved 
and are portable. Let your courses be regulated by your com- 

Eass, and your distances by your watch, to be noted in a field 
ook, and 1 would advise you when circumstances permit, to 
protract and lay down ia a seperate book the march of the day 
at every evening's halt. - 

The instruments, which I have furnished you, will enable you 
to ascertain the variation of the 'Magnetic Needle and the lati- 
tude with exactitude j and at every remarkable point, I wish you 
to employ your telescope in observing the eclipses of "Jupiter s 
Satelites, having previously regulated and adjusted yolir^watch 
by your quadrant, taking care to note with great nicpty the pe- 
riods of immersions and - emersions of the eclipsed Satelites. 
These observations may enable us after your return by applic a- 
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tion to the appvdpridte tables; which I cannot now furnish you, to 
ascertaiji the longitude.. 

It is an object ot* much iriterest with the executive, to ascertain 
tiie direction, extent and navigation of the Arkausaiw, and Bed 
lliver ; as far therefore as may be cofhpatible with these instruc- 
tions and practicable to the means yoii may command, J wish 
you to carry your views to those subjects, and should ciroumstan- 
ces conspire to favor the enterprize, that you may detach a party- 
with a few Osage to descend the Arkansaw under the orders of 
Lieutenant VVitlcinson, or Sergeant Ballinger; properly instruct- 
ed and eq^uipped to take the courses and distances, to remark on 
the soil, timber^ &c. Ud, and to note the tributary streams. This 
^Jarty will,. after reaching our i)ost on the i^rkaasaw descend to 
ibrt Adams and there wait further orders ; and you yourself 
may descend the Red River accompanied by a party of the most 
respectable Cammaachees to the post of Natchitoches and there 
receive further orders. . ^ ^ . 

To disburse your necessary expend^s and to aid your negotia- 
tions, you are herewith furnished six hundred dollars worth of 
godds,for the appropriation of which, you are to render a stHb 
account, vouched, by documents to be attested by one of your 
party. 

Wishing you a safe and successful expedition^ 
V I am Sir, 

With much respect adid esteem^ 
Your obedient servant, 
(Sj-ned) JAMES WILKINSON. 

Lieutenant Z» Jif . Pike, :. < ' 

(Y). 
Additional instructiQns to Lieutenant Pike, 

Cantonmint, Missouri, Julvltthf 1806. 

SIR, 

The health of the Osagesbeing now generaly restored, and 
all hopes of. the speedy recovery of their prisoners, from the 
hands of the Powatoraies, being at an end, they have become de- 
sirous to commence their journey for their villages, you are there- 
fore to proceed to-morrow. , 

In addition to the instructions given you on' t|^ 24th ultimo, I 
must request you to have the Talks iinder cover delivered to 
Whitfe Hair and the Grand Peste, the Chief of the O^age Band, 
which is settled on the waters of the Arkansaw, together with, 
the belts which accompany them. You will also receive herewith 
a small belt for the Parris and a large one for the I,e,tans or 
Commahchees. ■ ^ 

Should yoii find it necessary, you are to give orders' to Mon- 
graiu the resident interpreter: at the Grand Osage to attend you,, 

t beg you to take measures for the security and safe return of 
your boats from the Grand Osage to this place. 

Doctor Robinson will accompany yon as' a volunteer. He will 
be furnished medicines, and for the aecommodations whioh yon 
give him, he is bound to attend your sick. 

Should you discover oxiy unlicensed traders in your route, or 

any persron from this territory, or from the United States, with- 

Voir. ?^. ' F ; ' 
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oui a proper licence or passport, you are to arrest fiuch perdon ef 
personfi and dispose of their property as the law directs. 

My confidence in your caution and. discretion^ has prevented 
my urging you to be vigilant in guarding against the stratagems, 
hhd treachery of the Indians, nolding yourself above alarm or 
surprize^ the composition of your party^ though it be small, i|^ill 
secure to you the respect of an host of untutored savares. 

You are to domiriunicate from the Grand Osage and from eve- 
ry t)ther practicable poiat, directly to the Secretary of war, 
transmitting your letters to this place under cover, to the com- 
manding officer, or by any more convenient route, 

I wish you health and a successful and honorable enterprise, 
and am. 

Yours with friendship, 
JAMES WILKINSON. 

Lieutenant Z. M. Pike, 



,al» 



Extract of a leittr from General Wilkimdn to Gen. S. Smith, dated 

FoRi" Adams» 12th September, 1806. 

*' At this moment thus stands the account between us and the 
Spaniards on the side of Texhas ; we dishonor the armies of Spain 
and (as they allcdge) violate their territory, by forcing their ad- 
vanced post> and compelling their officer to fall back many mile^ 
(See General Dearborne^s order to Potter). In consequence the 
Spaniard reinforces, advances, resumes his former ground and 
braves us. We remonstrate and menace, but he keeps possession 
of the disputed tract. Is not the hnlsuace against us ? it is, my 
friend, and 1 will restore what we have — ^^I trust in Heaven with- 
out blood- shed-^but at all events.^' 



GENERAL MORNING ORDERS, 

Head Quarters, Camp Jja Ptedra, 
26 miles from Natchitoches, October 28//i, 1800. 

tAKOLF4, ? 
C. SfGN. 3 

The depending niovenfienl of the troops, is not t6 seek an ene- 
my, but to assert a right of sovereignty \ this right is denied by 
the Spanish commander in our front, who has -receintiy warned 
the General, that he considers his 4dvance an act of hostility, 
;which his orders compel hiift to resist i Whatever then may be 
the calculation of the result, the safety and hdnor of the cbrps andL 
the national interests re<]uire, that every individual attached to 
the. expedition, should move and act as if an engagement was cer- 
tain and inevitable. W^e are obliged to wait the attack, and our 
opponents being all ra<)unted, may give or refuse themselves at 
their discretion ; and of consequence will avail themselves of any 
advantage we may offer them 

The signal to prepare for action^ when encamped, will be a gun 
from the left', on which every man wl|0 bears arms will take his 
place in the line, and the whole wait order^. The signal to form 
when under march, will be a g an from the front. The Infantry, 
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with their field pieces^ will immediately form twe line* with twa, 
huadredyards interval, aild on the flanks of the road ; Farrax'g 
dragoons will retire by the roajd to the rear, aird form columa 
prepared to charge j Major Welch's mounted infantry will skir- 
miish uxid fall back, on the right or left of the front line, as the 
gt'ound and other circumstances may render most advantageous. 
The moment the signal is given, the rear guard. Pioneers, and 
every man of the line are to join their corps, leaving their packs 
and teamainthecharge of Mr. Rogan and the engagers of thcQuar- 
ter Ma&ter's and Coiitractor's departments. Should an attempt 
be made tb turn our flanks, which is probable, ihe infantry will 
form the hollow square, and the artillery take post on the adgles 
to enfilade the enemy with grape aad canister, l^mor Welch's ^ . 

men to retire towards the rear and endeavor to but flank our as- 
sailants ; keeping up as quick and deadly a flre as possi«ble. An 
OtScer to each division of the infantry will take post with the 
front rank ; every other officer will be ia the rear, to see the men 
do not throw away theijcfire, and if one should be found so das- 
tardly as to give back, to put him to instant deat^. 

Under all circumstances the artillery will receive orders when ^ , 
to fire ; but the infantry, with shouldered arms^ are to wait the 
approach of the enemy, until within forty yards, when the front 
rank is to present, level, well, fire and charce bavonet. If the 
enemy are not brc^en or staggered, the second rank are to take 
aim at their brieasts* and when at fifteen yards are to pour in tlreir 
fire, and should they still come on, i^re to be reoeived by h(>th 
ranks with doubtless resolution on their bayoQcts. The dragoons 
are reserved for a critical effqrt, and will receive orders when 
and where to make it. The gentlemea Will bear in mind that 
whatever may be the order of the charge, the instant they close 
with the enemy, the action will become pellmell : They should 
be careful to level their blowi^ at the neck, rather horizontally 
than perpendicularly, and in general to cut and* pass frpm man 
to man. 

The Spanish force is. greatly s\iperlor, and all mounted, but is 
undiscjpIiQed, Theiir attack will be made in ^reat disorder and 
probably with velocity and an air of boldness ; be^^ause they will 
depend more on noise and appearance tho^n the aolid shock. It 
will be our part tojpresent a rampart of bayonets, whenever at- 
tacked. I^et the officers be attentive to their men, and the men 
be silent and obedient to their officers, Juct eaph individual put 
confidence in bis own strength and the co-operati(p of his flank 
files. Above all, let us avoid hurry, which always produces con- 
fusion V and supei^ority of numbers will serve but to augment o^ir 
Iriumph, and encrease the honor of Qur firms. . 



■>' ■»■ 



(4aj 
Extract of a letter fKom Jjeonoird Covington to Gen, Wilkinson^ 

May, 15th, '07. 

You well know how much has been said and insinuated about 

the memorable cyphered letter, handed you by Swartwout, and 

of the means by which you unlocked the cypher, and altlio' this 

tfircifmstance has never been explained by yourself ogr the admi- 
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ni&tratioQ, and hs^$ httn seized upon hj your enexniei as matter 
for crimination and ground for suspicion, yei 1 bave never been 
at a loss, in. my own mind^ for the satisfactory explanation. Ypa 
may hot, pcrliapsi recollect, that in the year 3 794^ when I left 
the western country, (army,) that you requested me to inter- 
change with you a cypher for the purpose of corresponding there^ 
by; and at thjC time you informecf me that you had practised * 
that method with many of your friends. T-his circumstance 
doming to my recollection, 1 have examined amongst my old pa- 
pers, and found the cypher, which is ^t your service, if it, andt 
the circumstances connected therewith, can in any way advan- 
"^^-S^ you. Pray snatch onQ moment, if possible, and let your 
friends here know how you feel and are situated, &c. &c. Yoiir 
favors by Mr. J. Johnson, all came safely to hand, and" have 
warmfed the feeliiigs of your friends in this quarter. I pray Gkxi 
to keep you in his holy protection ; and that he may make "thine . 
.enemies thy footstool:*' Farewell. 

L. COVINGTON. 

Gen, Jas, Wilkinson. , 

■ ' ■ ■ ■'' ' -, 

' fPuPLI-CATB.J 

JFashington, Jan, i^ *0Z. 
Dear Sir, ' • 

I havi intended^ yesterday to recommend to General Dcarborne 
the writing to you weekly bjr poaffc> to convey information of our 
western afiairs as long as they are interesting ; because it is possi- 
ble, though not probable, ypu might sometimes get the informa- 
tion quicker this way than dbwit the river, but the General re- 
ceived yesterday information of the death of his soii in the E. 
Indies, and t>f course cannot now attend to business/ I therefore 
"write you a hasty line for the present week, and send it in du- 
plicate by the Athens and Nashville routes. ^ 

I'he information m the enclosed paper as to proceedings in the 
Btate^f O'iio, is correct. Blannerhasset's flotilla of fifteen boai^ 
and two hundred barrels of provisions, is seized, and there can 
be no doxjbt that Tyler's flotilla is also taken, becauseL on the 17th 
December we know, there was a sufficient force asseitibled at 
Cincinnati to intercept it there, and another party was in pur-, 
suit of iigOTx ihe river above. We are .assured that these two flo- , 
tiilas comp<ysed the whole of the boats provided. Biaianerhasset; 
^nd Tyler had fled down the river. I do not believe that the 
number of persons engaged for Burr has ever amounted to five 
hundred, though some have carried them to one thousand- or fif- 
teen hundred. A part of these were engaged as settlers of 
Bastrop^s land, but the jgreater part were engaged under tlie ex- 
press assurance that the projected enterprise was against Mex* 
ico, and secretly authonzed by this government, Matiy i^ere 
expressly enlisted in ihf^ name*of the United States.' The pro- 
clamation, which reached Pittsburg Dec: 3, and the other parti^ 
of the river suecessivelv, undeceived both these classes, and of 
course drew them off; arid 1 have never seen any ph)of of their 
having assembled more thani forty men in two boats from Beaver, 
fifty in Tyler's flotilla^ .and the boatinen of Blajanerha^et's. Ihp:^ 
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lieve therefore that the enlerprize may be considered oscrusbeti, 
but we are not to relax iji our attentions until we hear what ba9 
passed ^t Louisville. If every thing from that plaice. upi;(^ards be 
successfully arrested, ther^ is nothing fr'am below that (is) to be 
feared. 3e assured 4hat Tennessee, and particularly General 
Jackson are faithful. The orders lodged at Massac and the Chick- 
asaw Bluffs wiU probably secure the interception of «uch fugi- 
tiv^e^s from justice aa may escape from Louisville^ so that I think 
you will never see one of them. Still I would not wish, tillwc 
hear from Louisville j, that thi$ iirfarmation should rela:;c: your pre- 
parations in the least, except so far ^s to dispense \«^ith the mili* 
, tia of Mississippi and Orleans leaving their homes, ijnder our or- 
ders of November 25, Only let them consider themselves under 
, requisition, and be in a state of readiness, should any force, too 
great for your regulars, Escape down the river. •» You will have 
beeu sensible, that tho^ orders were given while we supposed 
you.^ere on the Sabine, and the supposed crisis did not admit 
the formality Of their being passed through you. We had corisi- 
deced fort Adams as the place to mak6 a standi because it cover- 
ed the mouth, of Bed River. You have preferred t^ew Orleans, 
on the apprehei^sioo of a fleet f ram the VVest Indies. Be ^ssuj^ed, 
there is not any foundation for si^h an expectation, but th^ lying 
. exaggers^tions of t^es>e traitors io iingose on others apd swell 
their pretended mean^. The very man^whom they represented 
to you as gone-to Jamaiea and to bring the fleet, has never been 
from home and has regularly, communicated tome every ihing 
which had passed between fiurr and himi No such proposition 
was ever hazarded to him. France or Spain would not send a 
fleet to take Vera Cruz ; and Ihough one of the expeditions^ new 
near arriving from England, is prooably for Vera Cruz, and per- 
haps already there, yet'th? state of things bet wecii u^repiders it 
impossible they should countenance an enterprise unauthorised 
by us. Still I repeat that these 'grounds'^ of security muat ndt stop 
our proceedings or prepiarations,^ until they are further cottfir^i- 
ed^ Go on theixfore with your works for thfe defence o/New Or- 
' leans, because they will always be useful, onlji looking to what 
should bepern^anent rather than means merely temporary. You 
inay expect further information as we receive its and though I 
expect it will ht such as will place us at our ease, yet we must 
not place ourselves so, until we be certain^ but iaot on the possi* 
^ility that the resources of our enemy may be greater and decider 
than we are y^t infbrmed. 

Your tWo qonfideuti al messengers deliyere4 their charges safe- 
Jy. One arrived yesterday, only with your letter of November 12. 
The qrs^l communications he made me are truly important. 1 be- 
»eechybu t<x take the m^st special care of the ttro letters which 
he mentioned to me, tJre^pne in cypher, the other from another of 
the conspirators^of high standing, and send themi ta me by the 
first conveyance you can trust. It is necessary that all important 
testimony should be brought to one centre, in order that the guil- 
ty n| ay be convicted, and tiie innocent left untroubled. Accept 
my friqndly salutations and assurances of great esteem and re- 

TH : JEFFERSON. 
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Copy of apottscript to a leitet of General James JFtlkinson^ to John 
WKct, dated New Orleans, Feb. 6, 1807. 
, ^* If you want to distinguish yourself and tax the governineair 
beyond denial^ go alone and seise Burr, or Biannerh asset, or 
Tyler or Raulstone, or Fioyd^ or any of themj and deji^er them 
lo the flotilla/' 

Chickasaws^ February 26, 1806. 

Deak G£KXBAL«-Your kind remembrancer of the Sd Decem- 
ber, 1 received, and had written to you immediately after at the 
Bluffs, but a French Indian countryman, who had promised to 
eall on me for it went off without doing so. I had written a great 
deal about recraiting In Tennessee, about cutting and slashing, 
and packing dollars, and enjoying otium cum dignitate. But 
** all our diffettnees are amicably settled with Spaitr* knocks all 
these Utopia to the deril, and I am again awake to the painful 
anxiety attendant on a state of suspense. 1 have requested my 
friend Moore to press the Secretary to decide, and 1 expect his 
answer in less than a month. Whatever my fate ^lay be, 1 must 
jal ways feel myself deeply your debtor for the solicitude you have 
manifested for me. ^ 

Has any i^ws reached your capital from Captains Lewis and 
Clark ? It is reported here that they have been killed, and I hope 
tiincerely there is nothing of it. * 

' 1 have thp honor to be,. 

With esteem ai^d affection, ' 

Yourfri^nd^ 

. JOHNM^KEE. 
Bis excellency General Wilkinson* 

Mr. Hay, Is that also, your writing dated as late as February 
!ast > A. It is. 

Mr. IVirt. At the time of this correspcndcnce and before, did 
you consider General Wilkinson your lriend> whose agency you 
were urilling to employ with the Secretary at war? A. I expect- 
ed much less. Sir, irom his interest than his disposition to serve 

we- 

Mr. Wirt, You considered him then as a friend whom you 

would be willing to trust? A. Idid. Q^ Is this your writing ^ 
A. It is. 
[Here Mr. i^irf read the following lettei:,} 

Ohiqkasaws, u^w^iw/ 1, 1S05. 
Dba* Sir— Your friendljr /«/* from Pittsburg, 13 May, 1 had 
the pleasure to receive at this place a few days ago. I thank you 
sincerely for your letter to the Secretary of war.. 1 hope it will 
have the eflcct at least of relieving ine irom the nftost painful 
^ suspense I have ever experienced, i had addressed him myself 

from Tennessee,' just before I set out, and am now beginning to 
look out for his answer. 1 would have written you sooner on 
the subject of my expectations, but t thought them so well found- 
ed as not to reauire even mentioning to the Secretary ; they were 
,^ founded on a direct and unsolicited j>J*omise, from himself to me* 

^' that I should be provided for in Louisiana as soon as the govern- 
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meat gthould be organised. This Was conRnr^eA to xne a£terwa.rA€ 
through Colonel Moore and General Trigg, and l^st winter Be 
repeated to several of my friends his cpntiniied disposition to 
serve me^ but I remained asigiiorant as I was twQyeara ago in 
that way. 1 hope it may be in your quarter, and soon^ for a state 
of suspense is penance worse by far than fasting. 1 trust like a 
good Catholic, tiiaib t am in a fair way for h^aven^ eren if I should 
pass through a jail. 1 think. I understood from Mr, Dinsmoor, 
that he had written ^^ou at large, on the I^te successful negotia- 
tions with this nation-— he has to day started to Natchez, from 
.thence to the Choctaws, where about the beginning, of Octpber 
tiie . commissioners are to meet that nation at Mount Dexter and 
make another attempt to treat for land. 1 have had some talk witiv 
both the white and red Mingos about securing a tract of land to a; 
Choctaw boy that has contrived to prattle himself into my afiec- 
tibn— ithis is mj business Jicre — iiiy prospects of success are riot 
very flattering, as I find the business must be clogged with other 
jnegociations. 

On the 28th ult. Colonel Burr parsed this oti his return from 
Orleans to !^ashville, and I un4erstood he intended (to) visit 
your government. 

If i »am disappointed in the hope of going up the Mississippi, 
when 1 leave this> I will inforzn you of my course aihd pros- 

With sincere respect and esteem, 
I havethehonor to be. 
Your ejccelleiicy's obedient servant, 

JOHNM'KEE. 
His excellency General Wilkinson, 

Mr. M'Rae then also.read the three following letters. 

V CHiiCKASAws, October 19, 1805v 

Dear G^NEitAt, , '^ 

Ypur friendly letter of the Sth ultimo, I received by post 
on the 15th instant, and from some cause or other it was the most 
acceptable I ever received ; itfoiind me here alone far gone in 
the blue devils> doubting whether I had not better expatriaite 
lAy self and try iny fortune amidst the storm now gathering in 
Europe. You cannot think it strange that I feel extremely mor* 
tilled when 1 tell yoU that I have a year past since May last, been 
waiting in daily expectation of receiving orders to repair in a 
public capacity to some part of your governmejit ; this expecta- 
tion was excited by the unsolicited promises of the Secretary of 
war. It is true he has still held out to my friends the idea that he 
intended to provide for me and it nbust be admitted he has taken 
time enough to do it well. In the mean time however I am sufler* 
ing the most painful anxiety and t^j cash exhausted to a small 
sum.' I have always suspected Claiborne of injuritig mo with the 
government, though he declared with uplifted hahds to the jcon- 
trary, I was,informed that he had in ISOl maile some representa- 
tions to you and Colonel Joslyn, that I had abused him and the 
President in a conversation at Mr. MMhtos^^s in this nation in 
very severe and improper language ; I have since seen Colonel 
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{Ddj 

District of Columbia, 
Jf^ashington countif, 

Personally appeared before mt, one of the justicesof the peace 
of the United States, in and for the cofinty of Washington^ in the 
District of Calujgabia^ John Smithy chief clerk in the war ofSce, 
whotbeing duly sworn, deposeth and saith^ that having searched 
the records and papers in the war oflice> there are no records of 
procipqdings of Courts Martjialj or any papers or proceedings rela- 
tive to the same^ prerious to the ye^ one thousand eight hundred 
and one, and that he hath understood and. verily believes^ that 
all records and proceedings of Courts Martial^ which were de- 
posited in said omce previous to the day of November, in the 
year one th<^u sand eight hundred and one^ were burned with the 
oiSce and a number of other papers on that day. That having 
come into the office since the above date/ he never saw any re- 
cords or proceedings of a Court martial held on William Eaton, 
and that there is no record or proceeding of any, such Court 
Martial now in thewar'oflfce to the best of this deponent'* 
knowledge and belief. 
Sworn before me this 24th day of September, A. D. 1«07. 

RICHARD PARROTT. 
* [Annexedisa certiiioate.of James Madison, Secretary of l^atej, 
that the above B. Parrott^ is a justice of the pcliee as abo'fR? stat* 
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[T|ie following Index comprise^ tHe wJboIe of the volumes of tlii^ 
trijal. It Was ini^ended^ when this report was first commenecd, 
to print it in small volumes; but on account of the unforeseen 
magnitude of the work, it was rendered necessary to increase 
the siae. The 1st volume, therefore, is in two divisions : which 
is distinguished bjr *^ part 1, and part^/' in italio.'\ 
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